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ERRATA, 


Ante,  ?oL  1,  {ft.  S41,  line  l,>br  **  iiuuiBcient,**  read  <'  lufficient." 
Ante^  ToL  %  ^  203,  marg.  note,  line  13, /or  "  plaintift,*'  read  " 
Page  253,  marg.  note,  line  2, /or  **  tenant,**  read  **  defen< 

Paita  702.  nmnr.  nnt(>.  linA  A.  AJ*  **  ioint.  ** 


r 

defendant** 


read  **  defendanta." 


rage  zdis,  marg.  note,  line  itfor  **  tenant," 

Page  702,  marg.  note,  line  3,  dele  **  joint.*' 

Fige  430,  marg.  note,  line  10,  for  **  c.  14,'*  read  "  c  46." 

Page  730,  marg.  note,  line  28,  fir  "  waa,"  read  «  were." 


REGULA  GENERALIS, 


EASTER  TERM,  11  VICT. 


^  It  is  ordered,  that  no  subpoena  duces  tecum  be  issued 
for  enforcing  the  production  of  any  record  of  the  acts  of 
any  Court,  deposited  in  the  Public  Record  Office,  pursuant 
to  the  statute  1  &  2  Vict  c.  94,  or  any  other  document  or 
minute  of  proceedings  officially  filed  of  record  in  any  Court, 
and  deposited  in  the  Public  Record  Office,  pursuant  to  the 
said  statute ;  without  an  order  of  the  Court  out  of  which 
the  said  subpoena  shall  issue,  or  of  some  Judge  thereof." 


(Signed) 


Denman, 
Thos.  Wilde, 
Fred.  Pollock, 
J.  Parke, 
J.  Patteson, 


T.  COLTMAN, 
R.  M.  RoLFE, 

Wm.  Wightman, 
T.  J.  Platt. 


VOU  VI. 
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D.    &   L, 


REPORTS  OF  CASES 


DETERMINED  ON 


POINTS    OF    PRACTICE. 


COURT   OF   EXCHEQUER. 


Crinit;  Cerm* 


IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  VICIORIA. 


1848.  PlJLTELL  V.    BeVTLL. 

A  find  order     JLlECLARATION  in  debt  containing  the  usual  money 

for  protection 

from  prooen,     counts. 

^b^T^t  P'®^     "^^^^  ^^^  ^"^^  accruing  of  the  said  debts  and 

under  the         causes  of  action  in  the  said  declaration  mentioned,  and 

7  &8  Vict 

c  96.  operates  after  the  passing  of  an  act  of  Parliament,  passed,  &c, 

protecionVo  (^  &  6  Vict  c.  116),  and  before  the  passing  of  a  certain 
£  ^M^t!  ^^^^^  *^^  ^^  Parliament,  passed,  &c.,  (7  &  8  Vict  c.  96), 
Imt  tt  an  ab.    and  before  the  commencement  of  this  suit,  to  wit,  on  the 

tolnte  bar  to 
an  action  for 
the  debti  at  to  which  it  is  a  protection. 

To  an  action  in  debt  the  defendant  pleaded,  that  after  the  accruioff,  &c.,  and  after  the  passing 
the  5&  6  Vict.  c.  1 16,  and  before  the  passing  the  7  &  8  Vict  c.  96,  and  before  the  commencement 
of  the  suit,  to  wit,  on,  &c.,  a  petition  for  the  protection  of  the  defendant  from  process  was  duly, 
and  aocordinff  to  the  form  of  the  statute,  &c,  presented  by  the  defendant  to  the  Court  of  Bank- 
ruptcy, and  filed  in  the  said  Court ;  that  before  the  commencement  of  the  suit,  and  after  the 
passing  of  the  secondly  mentioned  act,  to  wit,  on,  &c,  a  final  order  for  protection  and  dis' 
tribution  was  made  in  the  matter  of  the  said  petition  by  J.  E.,  Esq.,  a  commissioner  of  the  said 
Court  of  Bankruptcy  dul^  authorized  in  that  behalf;  and  that  the  debts,  &c,  accrued  before 
the  date  of  filing  of  the  said  petition  in  the  said  Court  of  Bankruptcy :  Hdd^  on  special  demurrer, 
that  the  plea  was  good  in  form  as  well  as  substance. 
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22n(I  day  of  July,  a.d.  1844,  a  petition  for  the  protection        1848. 
of  the  defendant  from  process  was  duly,  and  according  to      p][2tkll 
the  form  of  the  statute  in  such  case  made  and  provided,  •• 

presented  by  the  defendant  to  her  Majesty's  Court  of 
Bankruptcy,  and  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  filed  in  the  said  Court ;  and  thereupon  afterwards, 
and  before  the  commencement  of  this  suit,  and  after  the 
passing  of  the  said  secondly  mentioned  act,  to  wit,  on  the 
26th  day  of  September,  a.d.  1844,  a  final  order  for  pro- 
tection and  distribution  was  made  in  the  matter  of  the 
said  petition  by  Joshua  Evans,  Esq.,  a  commissioner  of  the 
add  Court  of  Bankruptcy  duly  authorized  in  that  behalf: 
and  that  the  said  several  debts  and  causes  of  action  in  the 
dedaiation  mentioned,  and  each  and  every  of  them,  and 
every  part  thereof^  accrued  before  the  date  of  the  said 
filing  of  the  said  petition  in  the  said  Court  of  Bankruptcy. 
Verification. 

Special  demurrer,  assigning  for  causes  that  the  plea  was 
not  in  the  form  authorized  by  the  statute :  that  the  pro- 
ceeding of  the  Court  in  the  matter  of  the  said  petition, 
and  the  final  order  of  the  commissioner,  were  not  averred 
in  the  plea  to  have  been  entered  of  record :  that  the  plea 
<&d  not  shew  that  the  final  order  was  signed  by  the 
commissioner:  that  the  plea  should  have  shewn  who  was 
protected  by  the  order,  and  what  was  thereby  ordered  to 
be  distributed :  that  the  plea  ought  to  have  shewn  the  form 
of  the  order :  and  that  after  the  passing  of  the  statute 
7  &  8  Vict  c  96,  the  commissioner  had  no  power  to  make 
an  order  which  would  be  a  bar  to  the  action. 

Joinder  in  demurrer. 

JSutt,  in  support  of  the  demurrer  (a).  The  plea  is  bad 
in  substance.  Since  the  7  &  8  Vict  c.  96,  an  order  under 
that  act  only  protects  the  person,  and,  therefore,  cannot 
be  pleaded  in  absolute  bar  of  the  action.     The  case  of 

(a)  In  Euter  Term,  1848. 
B  2 
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1848.  ^  Toomer  v.  Cring€ll{a)  is  an  authority  that  an  order  for  pro- 
tection under  the  late  act  protects  the  person  only  of  the 
insolvent  from  process.  But  if  the  Court  should  be  of 
opinion  that  the  5  &  6  Vict  c.  116,  s.  10,  is  still  in  force, 
and  that  such  an  order  is  a  good  bar  to  the  action,  the 
plea  is  defective  in  point  of  form.  He  referred  to  GiUan 
V.  Deare  (b) ;  Lewis  v.  Harris  (c) ;  Cook  v,  Henson  (d) ; 
Tyler  v.  Shinton  (e). 

Rinffs  contr^  was  stopped  by  the  Court 

Parkr,  B. — We  are  all  of  opinion,  that  upon  the 
authority  of  Cook  v.  Hensoriy  this  plea  is,  in  point  of  form, 
sufficient  We  will  take  time  to  consider  whether  we  will 
hear  the  defendant's  counsel  on  the  other  point 

Cur.  adv.  vult. 

RoLFE,  B.,  now  delivered  the  judgment  of  the  Court 
(After  stating  the  pleadings,  his  Lordship  proceeded  thus): 
— In  the  course  of  the  argument,  the  Court  intimated  its 
opinion  that  the  plea  was  sufficient  in  form,  and  stated  all 
that  by  the  statute  5  &  6  Vict  c.  116,  s.  10,  was  required 
to  constitute  a  good  defence. 

The  only  remaining  question  was,  whether  the  final 
order,  obtained  under  the  7  &  8  Vict  c.  96,  constitutes  an 
absolute  bar  to  an  action  for  the  debts  as  to  which  it  is  a 
protection,  or  operates  only  as  a  protection  to  the  person 
of  the  insolvent;  in  which  latter  case  it  ought  not  to  be 
pleaded  as  an  absolute  bar,  but  specially  in  bar  of  execution 
against  the  person  only.  We  are  of  opinion  that  it  is  an 
absolute  bar,  and,  consequently,  our  judgment  must  be  for 
the  defendant 

(a)  Ante,  vol.  4,  p.  1S2;  S.  C.  Vacation,  1S4S. 
3  C  B.  322.  (rf)  1   C.  B.  908  ;   S.  C.  ante, 

(b)  Ante,  vol.  3,  p.  412  ;  S.  C.  vol.  3,  p.  177. 
2  C.  B.  309.  (e)  8  Q.  B.  610. 

(e)  Queen's     Bench,     Hilary 


TRINITY   TERM,    11    VICT. 

We  have  to  construe  the  provisions  of  two  acts  of  Par-  1848. 
liamenty  which  are  by  no  means  clearly  expressed,  especially 
the  latter,  the  wording  of  which,  particularly  of  the  form 
given  in  the  schedule  for  the  order  of  protection,  is  likely 
to  mislead  the  reader;  but  on  a  careful  consideration  of 
the  clauses  of  both  acts,  we  think  the  intention  of  the 
Legislature  is  sufficiently  plain,  and  that  there  is  no 
difference  in  the  legal  effect  of  the  final  order  given  under 
the  second,  firom  that  given  under  the  first  act,  as  to  the 
dischai]ge  of  the  insolvent  In  both,  we  are  of  opinion  that 
it  constitutes  an  absolute  bar  to  the  actions  in  respect  of 
which  it  is  a  protection,  as  it  is  admitted  it  did  under  the 
first  act. 

The  latter  act  terms  the  final  order  as  one  made  **  under  the 
provisions  of  the  said  act,  as  amended  by  this  act ;"  section  22. 
The  section  then  proceeds  to  define  fi'om  what  debts  the 
person  is  to  be  protected  (adopting  the  language  of  the  old 
Insolvent  Act,  7  Gea  4,  c.  57,  s.  46) ;  and  directs  the  form  in 
the  schedule  to  be  followed :  but  the  power  of  making  the 
final  order  arises  firom  the  former  act,  except  so  far  as  it  is 
varied  by  the  latter.     Section  74  of  the  latter  act  directs 
that  nothing  therein  contained  shall  be  construed  to  repeal, 
affect,  or  in  any  manner  alter  the  provisions  of  the  5  &  6 
Vict,  c  116,  **  except  so  far  as  herein  above  expressly  pro- 
vided,  and  except  so  fiu*  as  the  provisions  of  the  said  recited  act 
may  be  inconsistent  with,  or  at  variance  with,  the  provisions 
of  this  act."    Now,  the  latter  act  does  make  certain  express 
alterations;  it  provides  a  more  easy  way  of  petitioning  for 
the  protection  firom  process  in  the  first  instance  (which 
petition  is  still  to  be  under  the  farmer  act) ;  for  it  dispenses 
with  notice  in  the  Gazette^  &c.     It  also  provides  for  the 
appointment  of  the  creditors'  assignee,  and  the  vesting  of 
the  estate  in  him  by  the  appointment  prior  to,  or  at  least 
independently  of,  the  final  order;  whereas,  under  the  former 
act,  the  creditors'  assignee  had  not  the  estate  vested  in  him 
until  the  final  order,  which,  by  section  4,  was  to  be  for  the 
protection  of  the  person  of  the  insolvent,  and  vesting  the 
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1848.  estate  in  the  creditors^  assynee,  and  abo  in  the  official 
assignee  to  be  named  by  the  commissioner.  An  alteration 
is  made  in  the  effect  of  the  assignment  to  the  official  and 
creditors'  assignee,  by  section  11,  by  vesting  powers  in 
them ;  and  by  section  17,  by  vesting  in  them  goods  in  the 
apparent  ownership  of  the  insolvent:  but  with  respect  to 
property  acquired  after  the  final  order,  no  alteration  seems 
to  have  been  made. 

By  the  first  act,  on  the  passing  of  the  final  order,  all 
the  estate,  present  and  future,  of  the  insolvent  vests  in 
the  assignee,  as  under  a  fiat;  but  then  by  section  9,  the 
assignees  must  file  a  claim,  in  order  to  take  after  acquired 
effects,  and  cannot  take  possession  but  by  an  order  from 
the  commissioner  or  the  Court  of  review ;  so  that  both 
sections  being  read  together,  it  seems  that  the  assignees 
take  all  present  property  absolutely,  and  have  a  right  to 
obtain  all  that  is  subsequently  acquired  by  the  insolvent. 
This  is  the  only  way  of  reconciling  these  contradictory 
clauses. 

The  4th  section,  explained  by  the  73rd  section,  leaves 
no  doubt  on  this  question  under  the  second  act ;  for  the 
appointment  vests  the  property  of  the  insolvent;  that  is, 
all  present  and  future  estate  which  shall  come  to  him 
"before  he  shall  have  obtained  the  final  order;"  leaving 
all  subsequently  acquired  property  to  be  dealt  with  under 
the  former  act ;  for  the  9th  section  of  that  act  is  certainly 
not  repealed. 

In  our  view,  the  rights  of  the  assignees  to  after  acquired 
property  are  the  same  under  both  acts.  The  alterations 
above  noticed,  and  others,  are  made  by  the  7  &  8  Vict. 
c.  96 ;  but  that  statute  makes  no  alteration  in  the  effect  of 
the  order  as  a  defence,  at  least  no  express  alterations ;  and 
it  leaves  the  10th  section,  which  gives  the  defence,  unre- 
pealed. Nor  is  there  any  enactment  in  the  new  statute 
which  is  inconsistent  with  the  provision  that  the  final  order 
should  constitute  a  sufficient  plea  in  bar;  and,  therefore, 
by  the  74th  section,  that  provision  must  be  in  full  force. 


TRINITY   TERM,    11    VICT. 

If  the   former  act  bad  vested  all  subsequently  acquired        1848. 
property  in  tbe  assignees,  and  tbe  latter  bad  altered  tbis,      pJ]^J^ 
tbere  would  bave  been  cround  for  tbe  implication  tbat  tbe       _  *• 

BSTILL. 

Legislature  meant  to  do  away  witb  tbe  absolute  defence 
given  by  tbe  lOtb  section,  and  to  leave  tbe  creditors  to 
take  tbe  remedies  against  subsequently  acquired  property 
by  fieri  facias.  But  we  tbink  tbe  rigbts  of  tbe  assignees 
to  after  acquired  property  are  not  affected,  and,  conse- 
quently, tbat  sucb  implication  does  not  arise ;  and  tbere  is, 
tberefore,  no  inconsistency  or  variance  between  tbe  first 
and  second  act  in  tbis  respect,  to  autborize  us  to  reject  tbe 
lOdi  section  as  being  impliedly  repealed  by  tbe  new  act. 

Tbe  form  given  by  tbe  scbedule,  it  is  true,  protects 
expressly  tbe  person  only;  and  tbe  giving  sucb  a  form 
i^  no  doubt,  an  incautious  mode  of  legislating,  and  is 
calculated  to  mislead;  but  tben  tbe  final  order,  directed 
by  tbe  first  act,  is  no  more  tban  an  order  of  protection  of 
tbe  person.  Section  4  says  tbe  order  sball  be  called  a 
final  order,  and  sball  be  for  tbe  protection  of  tbe  person 
/ram  process,  and  for  vesting  of  tbe  estate,  wbicb  latter 
operation  is  now  otberwise  provided  for;  but  its  effect  as 
a  measure  of  protection  is  only  in  terms  for  tbe  protection 
of  tbe  person ;  not  a  word  is  directed  to  be  introduced  tbat 
imports  any  protection  but  tbat  of  tbe  person  in  tbe  order 
itselC  Tbe  privilege  of  pleading  it  in  bar  arises  entirely 
firom  tbe  lOtb  section,  wbicb  describes  tbe  legal  effect  of 
socb  an  order  as  ^^  an  order  for  protection  and  distribution ;" 
a  very  inaccurate  expression,  no  doubt,  for  tbere  is  notbing 
in  tbe  order  as  required  by  tbe  first  act  in  general  terms, 
and  particularly  in  tbe  scbedule  to  tbe  second  act,  wbicb 
takes  notice  of  a  distribution,  or  requires  it  Tbe  final 
order  under  tbe  second  act  is  not  an  order  for  distribution ; 
but  neitber  was  tbe  final  order  required  by  tbe  first  act; 
and  if  tbe  lOtb  section  allows  tbe  order  to  be  pleaded  in 
inapposite  terms,  tbe  same  direction  must  be  followed  as  to 
tbat  required  by  tbe  second,  and  it  may  also  be  pleaded  in 
tbe  same  inapposite  terms. 
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Cousidering  the  two  acts  together  as  one  system,  we  see 
no  reason  to  suppose  that  the  Legislature,  which  clearij 
meant  to  give  facilities  to  the  debtor  to  obtain  his  discharge, 
intended  also  to  limit  the  operation  of  that  discharge  under 
the  new  act;  all  his  property,  present  and  future,  being 
disposed  of  for  the  benefit  of  creditors  in  the  same  way  in 
both  acts.  We  think  that  the  legal  effect  of  the  dischai^ge 
is  the  same  in  both  acts,  and  that  the  effect  inartificially 
described  in  the  10th  section  belongs  just  as  much  to  an 
order  under  the  second  as  under  the  first  act. 

This  view  of  the  two  acts  differs  from  that  which  my 
Brother  Maule  is  reported  to  have  taken  in  the  case  of 
Toomer  v.  GingeU  (a).  The  question  in  that  case  was  not 
fiilly  argued,  the  learned  counsel  for  the  defendant  having, 
after  taking  time,  acted  upon  the  impression  as  to  the 
meaning  of  the  second  act,  which  its  language  is,  at  first 
sight,  so  likely  to  create,  and  abandoned  the  argument. 
Upon  the  best  consideration  we  can  give  to  these  acts,  we 
think  that  the  impression  was  a  wrong  one,  and  that  the 
effect  of  the  final  order  is  the  same  under  both  acts* 


Judgment  for  the  Defendant  (&). 


(a)  Ante,  voL  4,  p.  182. 

(6)  There  was  a  case  of  Jacobs 
V.  Hyde,  where  a  similar  plea  had 
been  pleaded,  and  at  the  trial  an 
order  for  protection  under  the 
7  &  8  Vict.  c.  96,  was  offered  in 
support  of  it.  The  Chief  Baron 
held  that  the  issue  was  not  proved, 
and  a  rule  beinp;  obtained  for  a 
new  trial  on  the  ground  of  mis- 
direction, the  case  was  argued  in 


Easter  Term  last  by  Hunfrey  and 
Hunter  on  behalf  of  the  plaintiff, 
and  Hake  on  the  part  of  the  de- 
fendant The  Court  took  time 
to  consider  their  judgment;  and 
after  giving  judgment  in  the 
above  case,  said  that  the  judg- 
ment in  the  above  case  disposed 
also  of  the  case  of  Jacobs  v.  Hyde, 
and  that  the  rule  in  that  case, 
therefore,  must  be  absolute. 
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Jones  v.  Smith. 

JtmARTIN  moved  for  a  rule  calling  upon  the  plaintiff  ETtdenoe 
to  shew  cause  why  the  verdict  in  this  case  should  not  be  to  tbe  unoant 
set  aside,  and  a  nonsuit  entered  instead  thereof;  on  the  ^^Jj^Jf^** 
ground  that  the  plaintiff  had  failed  to  comply  with  his  ^ence  within 
undertaking  to  give  material  evidence  m  the  county  of  of  the  under- 

Middlesex.  hri^to^Uck 

It  appeared  that  this  was  an  action  on  the  case  for  ^  ^*°"®  *? 

*^'^  the  coanty  in 

negligence  of  the  defendant,  whereby  the  plaintiff's  arm  which  it  wu 
was  broken ;  and  special  damage  was  alleged  that  the 
plaintiff  thereby  became  unable  to  pursue  his  profession 
as  an  attorney  at  Dolgelly,  in  Merionethshire.  The  venue 
was  laid  in  Middlesex,  and  the  defendant,  on  the  usual 
affidavit,  removed  it  to  Merionethshire,  from  whence  the 
plaintiff  brought  it  back  to  Middlesex,  on  entering  into 
the  usual  undertaking  to  give  material  evidence  in  the 
latter  county.  The  only  evidence  given  within  the  county 
of  Middlesex  was  the  production  of  the  roll  on  which  the 
plaintiff  was  admitted  an  attorney.  There  was  no  proof 
of  any  damage  having  been  sustained  by  the  plaintiff,  as 
attorney.  The  Judge  before  whom  the  cause  was  tried, 
held  that  this  was  a  sufficient  compliance  with  the  under- 
taking, but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

Martin.  The  production  of  the  roll  was  not  ^^  materiaF' 
evidence  within  the  meaning  of  the  undertaking ;  unless 
all  relevant  evidence  is  to  be  held  material.  The  plaintiff 
was  not  bound  to  prove  he  was  an  attorney  in  order  to 
maintain  the  action,  and  there  was  no  proof  of  any  damage 
to  him  as  attorney.  Besides,  in  order  to  recover  damages 
from  his  loss  of  practice  as  an  attorney,  it  was  not  necessary 
to  shew  he  was  an  admitted  attorney.  The  defendant,  who 
was  a  wrong  doer,  could  not  take  any  advantage  of  his  not 
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1848.        being  upon  the   roll.      There   is  a  case  of  Greenway  v. 

Jones  Titchmarsh  (a),  where  evidence  bearing  on  the  amount  of 
^'  damages  is  said  to  be  material  within  the  meaning  of  the 

undertaking,  but  there  the  evidence  was  of  a  payment 
which  formed  part  of  the  damages.  [Aldersariy  B. — If  the 
attorney  could  not  recover  his  demand  as  against  his 
client,  il  would  make  his  practice  of  so  much  less  value. 
Parhe^  B. — You  cannot  get  out  of  the  diflBculty  that  it  is 
evidence  as  to  the  quantum  of  damages;  and  although 
perhaps  it  goes  to  the  extreme  verge  of  the  rule,  I  think  it 
is  material  evidence  within  the  meaning  of  the  under- 
taking.] 

Per  Curiam. 

Rule  refused. 

(o)  7  M.  &  W.  221 ;  S.  C.  9  Dowl.  279. 


In  re  an  action  in  the  Court  of  Common  Pleas, 
Between  Adams  and  Another,  Plaintiils, 

and 
pREEBfANTLE  and  Others,  Defendants, 

Wbereavesiel  X  HE  Attorney  General  moved  that  the  action  between 
ciutomhoJe  ^^e  abovc  parties  in  the  Court  of  Common  Pleas  be 
offiom  for        removed  out  of  that  Court  into  the  office  of  pleas  in  this 

an  alleged  ^ 

breach  of  the     Court,  under  the  following  circumstances. 
listmeDt  Act,         The  Attorney  General  had  no  affidavit  in  support  of  his 
detained  sonw^  motion,  but  Stated  the  facts  as  Attorney  General.     It  aj>- 
time,  was  re-     peared  that  the  above  action  was  brousht  by  the  plaintiffs 

leased  ancon-     ^  ^  ^  o         j  r         ^ 

ditionalljr,  and  as  registered  owners  of  a  ship  named  the  Black  Cat  against 
heryoyage,       the  defendants,  who  were  custom  house  officers,  for   an 

and  the  owners 

afterwards 

brought  an  action  in  the  Court  of  Common  Pleas  against  the  custom  house  officers  for  the 

alle^d  trespass  in  so  seising  and  detaining  her :  this  Court,  on  motion  of  the  Attorney  Generalj 

and  upon  his  statement  without  affidavit,  removed  the  action  into  this  Court,  on  the  ground  that 

the  revenue  of  the  Crowta  might  be  affected  by  it. 
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alleged  trespass  ia  seizing  and  detaining  that  vessel     The        1848. 
vessel  had  been  cleared  out  at  the  Custom  House  in  the       AdImi 
usual  way,  on  the  22nd  of  January,  1848,  with  a  cargo  of   "***  Another 
arms  and  military  accoutrements  for  Gibraltar.     She  was   Faeemantle 
afterwards  seized  by  the  defendants  for  an  alleged  contra- 
vention of  the  Foreign  Enlistment  Act ;  but  after  being 
detained  some  time,  she  was  released  unconditionally,  and 
proceeded  on  her  voyage.     About  two  months  afterwards 
the  present  action  was  brought.     Notice  had  been  given 
by  the  solicitor  to  the  customs  that  counsel  on  behalf  of 
the  Crown  and  of  the  defendants  would  make  the  present 
motion. 


Greenwood  shewed  cause.  A  motion  of  this  kind,  which 
is  made  upon  the  ground  that  the  revenue  of  the  Crown  is 
affected  by  the  action,  ought  to  be  supported  by  an  affidavit 
that  such  is  the  fact  In  The  Attorney  General  v.  Hallett  (a) 
it  is  true  there  was  no  such  affidavit,  but  there  it  appeared 
upon  the  pleadings  that  the  revenue  of  the  Crown  was 
affected.  In  Manning's  Exch.  PracL^  p.  194, 2nd  ed.,  it  is  laid 
down,  that  ^*  where  the  state  of  the  pleadings  sufficiently 
discloses  the  question  intended  to  be  raised,  no  affidavit  of 
a  motion  to  remove  the  proceedings  seems  to  be  necessary. 
In  other  cases  an  affidavit  is  required,  fi'om  which  it  must 
appear  that  the  matters  in  dispute  relate  to  the  revenue." 
[He  referred  to  Anon,  (b) ;  In  re  Kingsman  (c) ;  Beningjield 
v.  Stratford  (d) ;   ITie  Attorney  General  v.  Kingston  (« ). 

Parke,  B. — The  Court  always  gives  the  Attorney  General 
credit  for  stating  the  truth. 

[The  Attorney  General  here  stated  that  he  had  an  affi- 
davit of  the  truth  of  the  facts  if  the  Court  had  thought  it 
necessary  that  he  should  use  it] 

(a)  15  M.  &  W.  97  ;    S.  C.         (rf)  8  Price,  584. 

taUe,  vol.  3,  p.  685.  (0  8   M.   &   W.    163  ;    S.  C. 

(b)  1  Anstr.  205.  1  Dowl.  358,  N.  8. 

(c)  1  Price,  206. 
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1848.  GreentDOod.     Taking  the  facts  to  be  as  stated,  they  do 

Adams       °^^  shew  that  the  revenue  of  the  Crown  is  affected.     The 

and  Another    ghip  and  cargo  were  delivered  up  unconditionally;  and, 

Vm  _ 

Frbemantle  however,  during  the  time  they  were  detained  for  a  supposed 
breach  of  the  law,  the  revenue  may  have  been  affected ;  it 
cannot  be  so  now  that  they  have  been  released  uncon- 
ditionally. It  was  held  in  a  case  reported  in  a  note  to 
BerehoU  v.  Candy  {a\  that  this  Court  would  not  remove 
an  action  against  an  officer  of  the  customs  for  removal  of 
a  ship,  where  a  verdict  had  been  found  for  the  defendant 
in  an  information  against  the  owner,  as  the  Crown  could 
no  longer  have  any  interest  in  the  matter.  [lie  referred 
to  Bishop  V.  Warner  (^),  and  Cawthome  v.  Campbell  (c).] 

The  Attorney  General^  in  reply,  was  stopped  by  the 
Court. 

Pollock,  C.  B. — I  have  no  doubt  about  the  matter. 
The  cause,  in  my  opinion,  should  be  removed  into  this 
Court. 

Parke,  B. — There  is  nothing  to  shew  in  this  case  that 
the  vessel  was  not  forfeitable  at  the  time  of  its  seizure ; 
and,  if  so,  that  it  may  not  be  liable  to  forfeiture  even  now. 
If  it  had  been  decided  that  it  was  not  forfeitable,  then  the 
case  in  Bunbury  would  be  in  point ;  but  that  case  is  by  no 
means  an  authority  that  if  the  Crown  chooses  to  relinquish 
its  claim  to  a  thing  forfeited,  and  an  action  afterwards  be 
brought  in  respect  of  it,  the  cause  may  not  be  removed 
into  this  Court. 

RoLFE,  B. — The  giving  up  the  vessel  to  the  owners 
amounts  to  the  same  thing  as  if  the  Crown  had  given  it 
to  a  third  party ;  and  in  that  case  it  could  not  be  contended 


(a)  Bunbury,  34.  (c)  1  Anstr.  205,  n. 

\h)  Hardres.  193. 
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that  the  revenue  might  not  be  affected  by  an  action  brought        1848. 
for  the  alleged  trespass  in  taking  her.  ^^IP^""^ 

•nd  AaodMr 

Platt,  B.,  concurred.  Fbbemahtle 

Rule  absolute.        "*  ^^*^ 


Graham  and  Another  v.  Inoleby  and  Glover. 
l^ECLARATION  in  debt,  containing  the  usual  money  To«decUra. 

^»™^-  the  defoDdant 

Plea,  by  the  defendant  Glover.     That  before  and  at  the  P^««**«*  ^•^ 

j'  he  wu  an 

time  of  the  commencement  of  the  suit,  he  the  defendant  Attorney  of 
Glover  was,  and  from  thence  hitherto  hath  been  and  still  is,  Qaeen*t  Bench, 
one  of  the  attorneys  of  the  Court  of  our  Lady  the  Queen,  ^Jch"^*^ 
before  the  Queen  herself,  at  Westminster,  in  the  county  of  tl>«t  J»«wMnot 

an  attorney  of 

Middlesex ;  and  hath  prosecuted  and  defended,  and  still  the  Court  of 
doth  prosecute  and  defend,  divers  suits  and  pleas  in  the  T^epiaindA 
said  Court  before  our  Lady  the  Queen  herself  for  divers  IJJ^^  ^^ 
liege  subjects  of  our  said  Lady  the  Queen  as  their  attorney;  wasanattornej 
that  he  the  defendant  Glover,  and  all  others,  the  attorneys  of  Exchequer, 
of  the  said  Court  of  our  Lady  the  Queen,  before  the  Queen  S^^„i^y!° 
herself,  prosecuting  and  defending  suits  and  pleas  for  their  Sf^"*  *P^ 
clients  in  that  Court,  ought  by  an  ancient  and  laudable  that  the  reolu 
custom  from  time  immemorial  used  and  approved  according  for  not^n-^**^ 
to  the  laws  and  customs  of  this  realm,  and  the  liberties  and  t}^^  ^^ 

a  ▼eniiG 


cation 


privileges  of  the  said  Court  of  our  Lady  the  Queen,  before  *>/  the  record, 
the  Queen  herself,  to  be  free  and  exempt  from  being  com- 
pelled against  their  will,  and  have  not,  nor  hath  any  or 
either  of  them,  at  any  time  or  times  whatsoever,  hitherto 
been  used  or  accustomed  to  be  compelled  to  answer  any 
plea  or  plaint  in  any  action  personal  (pleas  of  freehold, 
felony,  and  appeals  only  excepted),  before  any  justice  or 
minister  of  our  Lady  the  Queen  or  other  Judges  whom- 
soever, in  any  Court  whatsoever,  except  before  the  justices 
of  our  said  Lady  the  Queen  of  the  sud  Court  of  our  Lady 


and  Another. 
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1848.  the  Queen,  before  the  Queen  herself  at  Westminster  afore- 
Graham  ^^ '  ^^*'  ^^^  ^'^  Other  defendant  Inglehy,  before  and  at 
•nd  Another  the  time  of  the  commencement  of  this  suit,  was,  and  from 
Ingleby  thence  hitherto  hath  been  and  still  is,  one  of  the  attorneys 
of  the  said  Court  of  our  said  Lady  the  Queen,  before  the 
Queen  herself  at  Westminster  aforesaid;  and  hath  prose- 
cuted and  defended,  and  still  doth  prosecute  and  defend, 
divers  suits  and  pleas  in  the  same  Court  before  our  Lady 
the  Queen,  for  divers  other  liege  subjects  of  our  said  Lady 
the  Queen,  as  their  attorney ;  that  at  the  commencement 
of  this  action,  he,  the  defendant  Glover  was  not,  nor  was 
the  said  defendant  Ingleby,  nor  hath  either  he  or  the  said 
defendant  Ingleby  ever  been  an  attorney,  officer,  or  minister 
of  the  said  Court  of  our  Lady  the  Queen,  before  the  Barons 
of  her  Exchequer  at  Westminster.  And  this  the  defendant 
is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
Court  of  our  Lady  the  Queen,  before  the  Barons  of  her 
Exchequer,  at  Westminster,  will  and  ought  to  take  cogni- 
zance of  the  said  plea. 

Replication.  That  at  the  commencement  of  this  action, 
the  defendant  Glover  was  an  attorney,  officer,  and  minister 
of  the  said  Court  of  our  Lady  the  Queen,  before  the  Barons 
of  her  Exchequer  at  Westminster;  and  this  the  plaintiffs 
pray  may  be  inquired  of  by  the  country,  &c. 

Special  demurrer.  That  the  replication  ought  not  to 
have  concluded  to  the  country,  and  that  the  same  ought  to 
have  concluded  with  a  verification  by  the  record. 

Joinder  in  demurrer. 

Martin^  in  support  of  the  demurrer.  The  replication  is 
bad  for  concluding  to  the  country  instead  of  to  the  record. 
The  case  of  Forster  v.  Cole  {a)  is  directly  in  point.  There 
the  pleadings  were  the  same  as  in  the  present  case,  and  the 
Court  held  the  replication  bad,  saying,  '^  the  plaintifi^  should 
have  concluded  to  the  record,  for  no  man  can  be  an  attorney 

(a)  1  Stra.  7^. 
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but  by  the  act  of  the  Court,  and  that  act  must  appear  by        1848. 
the  record,  for  we  will  not  go  to  a  jury  to  inquire  into  our      graham 
own  act"    To  the  same  efiect  is  the  case  of  Barker  y.    ^^  Another 
Forrest  (a),     [Aldersan,  B. — The  replication  is  in  effect  a       Ingleby 
traverse  of  that  part  of  the  plea  which  alleges  that  the 
defendant  is  not  an  attorney  of  this  Court     If  no  proof 
were  offered  at  the  trial,  would  not  the  plaintiffs  be  entitled 
to  the  verdict  on  this  issue  ?]     No,  the  gist  of  the  defence 
set  up  by  the  plea  is  the  privilege  to  be  sued  in  the  Queen's 
Bench  by  virtue  of  being  an  attorney  of  that  Court     The 
defendant  is  not  bound  to  all^e  that  he  is  not  an  attorney 
of  this  Court;  for  that  is  a  negative,  and  he  could  not 
prove  it.     It  should  come  from  the  plaintiff,  as  in  the 
present  instance,  by  way  of  repUcation ;  and  the  burden  of 
proof  is  upon  him  to  shew  it,  by  producing  the  record. 
The  case  of  Percwal  v.  Cooke  {b)  is  an  authority  that  this 
allegation  in  the  plea  is  immaterial ;  but  the  forms  in  some 
of  the  books  of  precedents  contain  it ;  3  ChiL  on  Plead.  715, 
6th  ed,  which  is  probably  the  reason  why  it  has  been  in- 
serted here.  [Flatt,  B.,  referred  to  Watford  v.  Fketu)ood{c)^ 

Cowling^  contra.  It  is  submitted  that  the  replication 
properly  concludes  to  the  country ;  Doctr.  Plac.  pp.  284,  5 ; 
DiUcn  V.  Harper  {d);  Scawen  v.  Garret  {e).  The  case  of 
Perdvai  v.  Cooke  does  not  decide  that  the  allegation  in  the 
plea  that  he  is  not  an  attorney  of  this  Court  is  immaterial; 
but  only  that  it  need  not  be  inserted.  Walford  v.  Fleetwood 
only  decides  that  the  allegation  may  come  by  way  of  new 
matter  from  the  plaintiff  in  his  replication.  Where  it  is 
alleged  in  the  plea,  as  in  the  present  case,  the  proper  course 
for  the  plaintiff  to  take  is  to  join  issue  on  it,  and  conclude 
to  the  country.  The  production  of  the  record  is  not  the 
only  way  of  proving  that  a  party  is  an  attorney.     The  pro- 

(a)  I  Stra.  532.  ante,  vol.  3,  p.  65. 

{b)  5  M.  &  W.  293 ;  S.  C.  7  {f)  2  Salk.  545. 

Dowl.  500.  (e)  Ibid ;  S.  C.  2  Ld.  Raym. 

(c)  14  M.  &  W.  449;  S.  C.  1172. 
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duction  of  the  Stamp  OflBce  certificate,  countersigned  by 
a  Master  of  the  Court  of  Queen's  Bench,  was  held  to  be 
sufficient  prima  facie  evidence  to  satisfy  an  allegation  that 
the  party  was  an  attorney  of  that  Court;  SparUng  v. 
Haddon  {a) ;  Rex  v.  Crassley  (b),  [He  referred  also  to 
Bastrieh  v.  Beckmth  (c).] 


Martin^  in  reply.  The  cases  of  Ditton  v.  Harper  (d)^ 
and  Scawen  v.  Garret  (e\  only  tend  to  shew  that  the  plea 
in  the  present  form  is  right ;  and  in  both  cases  it  seems  to 
have  been  taken  for  granted  by  the  Court  that  the  mode 
of  trying  whether  a  defendant  is  an  attorney  or  not,  is  by 
production  of  the  record. 

Pollock,  C.  B. — All  that  the  cases  cited  by  Mr.  Cowhng 
establish  is,  that  when  you  seek  to  prove  collaterally  that  a 
party  is  an  attorney,  you  may  do  so  in  any  way  which  will 
satisfy  a  jury  of  the  fact ;  and  then  the  rule  of  law  applies 
that  to  prove  that  a  party  holds  a  particular  employment, 
you  may  shew  that  he  performs  the  duties  of  it. 

CowUng  here  prayed  leave  to  amend. 

Pollock,  C.  B. — I  was  about  to  state  my  opinion,  and 
I  believe  that  of  the  rest  of  the  Court,  that  the  replication 
was  bad ;  but  the  plaintifis  may  have  leave  to  amend,  other- 
wise there  must  be  judgment  for  the  defendant. 


(a)  gBing.  11;  S.  C.  2  M.  & 
Scott,  14. 

(h)  2  Esp.  526. 

(c)  7  M.  &  G.  905  ;  S.  C.  mUe, 


Leave  to  amend. 

vol.  2,  p.  624  ;  8  Scott,  N.  R.  7 1 6. 

(d)  2  Salk.  545. 

(e)  Ibid;   S.  C.  2  Ld.  Raym. 
1172. 
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1848. 

Stmonds  v.  Dimsdale. 
I  HIS  was  a  rule  calling  upon  the  defendant  to  shew  A  Judge  has 

i_  •!••••  1  1  power,  under 

cause  why  a  wnt  of  certiorari,  issued  pursuant  to   leave  thePOthsec- 
granted  by  a  learned  Judge  at  Chambers,  to  remove  an  9®^  10  Vkt 
action  between  the  above  parties  from  the  County  Court  ^  ^^»  (S°°?*^ 
of  Oxfordshire,  into  this  Court,  should  not  be  set  aside.         to  order  a 

It  appeared  upon  the  affidavits,  that  a  plaint  had  been  tiorari  to  issue, 
brought  m  the  County  Court  of  Oxfordshire,  in  the  month  ^2^"°*,*. 
of  May,  1848,  by  tlie  above  named  plaintifiP,  who  was  a  cation. 
tradesman  in  Oxford,  agidnst  the  defendant,  to  recover  an 
amount  of  13/.  alleged  to  be  due  for  the  hire  of  horses  and 
gigs,  supplied  to  the  defendant,  whikt  a  resident  under- 
graduate of  the  University.  The  defendant,  pursuant  to 
the  9  &  10  Vict  c  95,  s.  76,  gave  notice  to  the  plaintiff 
that  he  meant  to  set  up  the  defence  of  infancy.  The 
plaintiff  thereupon,  on  the  23rd  of  May,  served  the  de- 
fendant with  a  notice  that  he  intended  to  try  the  cause  by 
jury,  on  the  26  th.  The  24th  was  the  Queen's  birthday, 
and,  consequently,  the  law  offices  were  closed,  and  there 
was  no  Judge  at  Chambers  on  that  day.  Early  on  the 
25th,  however,  the  defendant  applied  to  a  learned  Judge  at 
Chambers  to  order  a  certiorari  to  be  issued,  to  remove 
the  cause  from  the  County  Court  into  this  Court,  on  the 
ground  that  a  defence  of  in&ncy  would  not  be  fairly  tried 
by  an  Oxford  jury.  The  Judge  made  an  order  accordingly, 
and  the  writ  was  issued  and  served  on  the  morning  of  the 
26th,  before  the  trial  The  proceeding  before  the  Judge 
to  obtain  the  certiorari  was  entirely  ex  parte,  and  no  notice 
of  the  intended  application  had  been  given  to  the  plaintiff. 
The  present  rule  having  been  then  obtained,  on  the  ground 
that  a  Judge  at  Chambers  had  no  right  to  grant  a  certiorari 
under  the  9  &  10  Vict.  c.  95,  s.  90,  on  an  ex  parte  appli- 
cation, without  notice  having  been  given  to  the  opposite 
party,  so  that  he  might  be  heard  if  he  should  think  fit ; 
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Symonds 

^    »•  [The  Court  desired  the  defendant's  counsel  to  confine 

Djmsdale. 

themselves  to  the  question  of  whether  the  Judge  had  power 

to  grant  the  certiorari  on  an  ex  parte  appUcation ;  as  they 

were  of  opinion  that  there  was  sufficient  ground  for  issuing 

the  writ,  and  for  dispensing  with  notice  to  the  other  party, 

if  the  Judge  had  power  under  any  circumstances  to  dispense 

with  notice.] 

Whateley  and  Barstow.  The  question  then  is,  what  is 
the  construction  to  be  put  upon  the  90th  section  of  the 
9  &  10  Vict  c.  95.  That  section  enacts,  ^'  that  no  plaint 
entered  in  any  Court  holden  under  this  act,  shall  be  re- 
moved or  removable  firom  the  said  Court  into  any  of  her 
Majesty's  superior  Courts  of  record  by  any  writ  or  process, 
unless  the  debt  or  damage  claimed  shall  exceed  521,  and 
then  only  by  leave  of  a  Judge  of  one  of  the  said  superior 
Courts,  in  cases  which  shall  appear  to  the  Judge  fit  to  be 
tried  in  one  of  the  superior  Courts,  and  upon  such  terms 
as  to  payment  of  costs,  giving  security  for  debt  or  costs, 
or  such  other  terms  as  he  shall  think  fit"  The  act  savs 
nothing  about  any  notice  being  given  to  the  opposite  party 
of  the  intended  application ;  and  great  inconvenience  would 
ensue  if  the  construction  were  put  upon  it,  that  in  no  case 
could  such  notice  be  dispensed  with.  No  inconvenience 
would  result  fix>m  a  contrary  construction  of  the  act,  as  the 
granting  the  writ  is  solely  in  the  discretion  of  the  Judge, 
who  might,  if  he  thought  fit,  require  that  where  no  notice 
had  been  given,  some  reason  should  be  afibrded  for  the 
omission ;  for  the  very  words  of  the  act  empower  him  to 
impose  **such  terms"  **as  he  shall  think  fit"  A  writ  of 
certiorari  at  common  law  is  a  writ  of  right ;  Landens  v. 
Shiel{a);  and  always  issues  on  an  ex  parte  application. 

(a)  3  Dowl.  90. 
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A  somewhat  similar  writ,  a  habeas  corpus  cum  causa  to        18-18. 
remove  a  cause  firom  the  Palace  Court  also  issues  ex  parte ;      sy^ionm 
and  even  a  capias  under  the  1  &  2  Vict.  c.  1 10,  s.  3,  which     _    f* 
affects  the  hberty  of  the  subject,  issues  without  any  notice 
to  the  defendant 


r,  in  support  of  the  rule.  A  discretion  as  to 
issuing  the  writ  is  vested  in  the  Judge  by  the  terms  of  this 
section;  and  he  cannot  exercise  that  discretion  according 
to  the  principles  of  justice  and  reason,  unless  he  hears  what 
the  opposite  party  may  have  to  object  to  the  writ  being 
issued.  Many  cases  may  be  supposed,  in  which  considerable 
prejudice  might  arise  to  the  plaintiff  from  the  writ  being 
issued.  In  the  present  case,  the  plaintiff  will  lose  all  the 
costs  which  he  has  expended  in  the  proceedings  in  the 
County  Court,  which  have  now  become  useless. 

Cur.  adv.  vult 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court. — 
Hie  question  in  this  case  depends  upon  the  true  construc- 
tion of  the  90th  section  of  the  Small  Debts  Act 

That  section  enacts,  *^  that  no  plaint  entered  in  any 
Court  holden  under  this  act  shall  be  removed  or  removable 
from  the  sud  Court  into  any  of  her  Majesty's  superior 
Courts  of  record  by  any  writ  or  process,  unless  the  debt  or 
damage  claimed  shall  exceed  6L,  and  then  only  by  leave  of 
a  Judge  of  one  of  the  said  superior  Courts,  in  cases  which 
shall  appear  to  the  Judge  fit  to  be  tried  in  one  of  the 
superior  Courts,  and  upon  such  terms  as  to  payment  of 
costs,  giving  security  for  debt  or  costs,  or  such  other  terms, 
as  he  shall  think  fit" 

The  question  is,  whether  the  latter  words,  **  as  he  shall 
think  fit,"  necessarily  import  that  the  Judge  should  have 
both  parties  before  him  in  order  that  he  may  be  in  a 
situation  to  exercise  his  discretion.     We  are  all  of  opinion 
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that  they  do  not,  and  that  the  writ  may  issue  ex  parte,  if 
the  Judge  is  satisfied  that  it  ought  to  do  so. 

In  general,  the  writ  of  certiorari  is  the  right  of  the 
subject  at  common  law,  and  though  it  is  taken  away  in 
many  cases  by  different  acts  of  Parliament,  we  think  the 
analogy  of  common  law  ought  to  be  followed ;  and,  as  at 
common  law,  the  application  for  a  wiit  of  certiorari  is 
always  ex  parte,  we  think  that  the  authority  of  the  Judge, 
or  rather  the  right  of  the  subject,  should  not  be  taken  away 
without  express  words. 

The  enactment  here  is  not  framed  to  fetter  the  power  of 
the  Judge,  but  to  give  him  additional  power.  He  may 
inquire  into  all  the  circumstances,  and  clog  the  issuing  of 
the  writ,  by  such  terms  as  he  thinks  fit  This  he  may  do 
without  having  the  other  party  before  him.  There  are 
neither  express  words  nor  necessary  implication  to  limit 
the  power  of  the  Judge. 

The  present  rule  must,  therefore,  be  discharged. 


Rule  discharged. 


Pratt  v.  Pratt  and  Others. 
Toideclaro-     i  R  ESP  ASS.  The  declaration  stated  that  the  defendants, 
ftTbreddS*"  ^^*  ^^'*  *^  *^*»  ^^^  *^'^®  ^^^  *"°^»  ^^'>  broke  and  entered 

and  enterioi 


nag 
the  plaintiff's 
bouse,  and 
takin^^  and 
carryinff  away 
his  goods  and 
chattels  then 
being  in  the 
same,  and 


a  certain  dwelling-house  of  the  plaintiff,  and  then  in  the 
plaintiff's  occupation;  and  then  made  a  great  noise  and 
disturbance  therein^  and  stayed  and  continued  therein 
making  such  noise  and  disturbance  for  a  long  time,  to  wit, 
&c. ;  and  then  forced  and  broke  open  two  windows  of  the 


converting 

and  disposmg  thereof  to  the  defendants'  use ;  the  defendants  pleaded  a  justification  of  the 
entry,  tnat  the  dwelling-house  was  the  freehold  of  T.  P.,  and  that  they  entered  as  his  servants, 
and  because  the  plaintiff's  goods  were  encumbering  on  the  close,  ^oy  removed  them  off  to  a 
convenient  distance :  Held,  on  special  demurrer,  that  the  allegation  m  the  declaration  of  the 
conversion  of  the  goods  was  mere  matter  of  aggravation,  and  that  the  plea,  therefore,  was  not 
bad  for  omitting  to  justify  it. 
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plaintiff,  &c.,  of  great  valae,  to  wit,  &c.  And  also  during 
the  time  aforesaid,  &c,  with  force  and  arms,  &c.,  seized 
and  took  divers  goods  and  chattek  of  the  plaintiff,  to  wit, 
&c.,  then  foand  and  being  in  the  said  dwelling-house,  and 
carried  away  the  same,  and  converted  and  disposed  thereof 
to  their  own  use.  By  means  of  which  said  several  pre- 
mises the  phuntiff  and  his  family  were,  during  all  the  time 
aforesaid,  not  only  greatly  disturbed  and  annoyed  in  the 
peaceable  possession  of  the  said  dwelling-house  of  the 
plaintiff,  but  the  plaintiff  was  also,  during  all  that  time, 
hindered  and  prevented  from  carrying  on  and  transacting 
therein  his  lawful  and  necessary  affairs  and  business,  &c 

Third  plea.  That  the  said  dwelling-house  in  which,  &c, 
at  the  said  time  when,  &c.,  was  the  dwelling-house,  soil  and 
freehold  of  one  T.  P. ;  whereupon  the  defendants,  as  the 
servants  of  the  said  T.  P.,  and  by  his  command,  broke  and 
entered  the  said  dwelling-house  in  which,  &c.,  at  the  said 
time  when,  &c.;  and  because  the  goods  and  chattels  in 
the  declaration  mentioned,  and  every  part  thereof,  at  the 
said  time  when,  &c,  were  and  was  in  and  upon  the  said 
dwelling-house  in  which,  &c.,  encumbering  the  same,  they 
the  defendants,  as  the  servants  of  the  said  T.  P.,  and  by 
his  command,  in  order  to  remove  the  said  encumbrances, 
seized  and  took  the  said  goods  and  chattels  in  the  decla- 
ration mentioned,  and  then  carried  and  conveyed  the  same 
away  from  and  off  the  said  dwelling-house,  in  which,  &c., 
to  a  small  and  convenient  distance  in  that  behalf,  and  there 
left  the  same  for  the  plaintiff,  as  they  lawfully  might  for 
the  cause  aforesaid,  which  are  the  said  alleged  trespasses 
in  the  declaration  mentioned.     Verification. 

Special  demurrer.  The  cause  stated  was,  that  the  plea 
professed  in  the  commencement  thereof  to  be  an  answer 
to  the  whole  declaration ;  yet  that,  although  the  declaration 
alleged  that  the  defendants  converted  and  disposed  of  the 
said  goods  and  chattels  to  their  own  use,  the  said  plea 
did  not  state  or  shew  any  answer  to  that  part  of  the 
declaration. 
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Plgott^  in  support  of  the  demurrer.  The  plea  is  bad, 
because  it  professes  to  answer  the  whole  declaration,  and 
yet  ofiers  no  justification  for  the  conversion  of  the  plaintiff's 
goods.  The  conversion  is  not  alleged  as  mere  matter  of 
aggravation,  but  as  a  substantive  cause  of  action.  The 
case  of  FouJdes  v.  WiUoughby  (a)  shews  that  every  wrongful 
taking  of  the  goods  of  another  is  not  necessarily  a  conver- 
sion. He  referred  also  to  Oxky  v.  fVatts  {b) ;  Smith  v. 
Edge  (c) ;  Greffory  v.  Hill  (d);  and  Woods  v.  Durrani  («)• 


Phipson,  contra,  was  stopped  by  the  Court. 


Per  Curiam  (/). — The  plea  is  sufficient  The  defend- 
ants were  only  bound  to  justify  the  trespasses  alleged  in 
the  declaration,  which  were  the  breaking  and  entering  the 
plaintiff's  house,  and  seizing  and  carrying  away  his  goods. 
The  conversion  of  the  plaintiff's  goods  is  mere  matter  of 
aggravation. 

Judgment  for  the  Defendants. 


(fl)  8  M.  &  W.  640 ;  S.  C.  1 
Dowl.  86.  N.  S. 
ib)  1  T.  R.  12. 
(c)  6  T.  R.  562. 


{d)  8  T.  R.  299. 
(e)  16  M.  &  W.  149. 
(/)  Pollock,  C,  B.,  Alderson,  B., 
Rol/e,  B.,  and  Piatt,  B. 


Richards  v.  Lord  Suffield. 

JlIECL  A  RATION  in  assumpsit  The  first  count  stated 
that  the  defendant  was  indebted  to  the  plaintiff  for  the 
work,  labour,  care,  diligence,  journeys,  and  attendances  of 
the  plaintiff  by  him  done,  performed,  and  bestowed  as  the 
attorney  and  solicitor  of  and  for  the  defendant,  and  at  his 
request,  and  for  fees  due  and  of  right  payable  to  the  plain- 


Tbe6&7 

Vict,  c  73, 

8.  26,  diaablefl 

fto  attorney, 

who  is  uncer- 

tiBcatcd,  from 

suing  only  for 

fees,  reward, 

or  diisbursc- 

ment  for  any 

business, 

matter,  or 

thing  done^  by  him  as  an  attorney  or  solicitor  in  some  suit  or  proceeding  in  one  of  the  Courts 

mentioned  in  the  act ;  and  not  for  business  done  which  has  no  reference  to  such  suits  or  pro- 

ccedings. 
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tiflF  in  respect  thereof  &c.  The  second  count  was  for  other 
work  and  labour ;  and  the  third  count  for  money  paid. 

Plea.  That  the  plaintiff  under  and  by  virtue  of  the  first, 
second,  and  third  counts,  claims  and  seeks  to  recover  against 
the  defendant  certain  fees,  rewards,  and  disbursements  for 
and  in  respect  of  certain  business,  matters,  and  things 
theretofore  done  by  the  plaintiff  as  an  attorney  and  solicitor 
for  him  the  defendant ;  that  at  the  time  the  said  business, 
matters,  and  things  were  done  by  the  plaintiff  as  aforesaid, 
to  wit,  &C.,  the  plaintiff,  as  such  attorney  and  solicitor  as 
aforesaid,  did  then  carry  on  certain  proceedings,  to  wit, 
conduct  and  manage  a  certain  cause  in  which  J.  6.  was 
plaintiff,  and  the  now  defendant  was  defendant,  in  the 
Court  of  Exchequer  at  Westminster,  without  having  pre- 
viously obt^ned,  or  then  having,  a  stamped  certificate  then 
in  force,  contraiy  to  the  form  of  the  statute,  &c. ;  and  that 
the  said  business,  matters,  and  things  for  the  recovery  of 
the  fees,  rewards,  and  disbursements  in  respect  of  which 
this  action  is  brought,  and  each  and  every  of  them,  were 
and  was  done  by  the  plaintiff  as  such  attorney  and  solicitor 
as  aforesaid,  whilst  he  was  without  such  certificate,  &c. 
Verification. 

Special  demurrer,  stating  for  causes,  amongst  others,  that 
it  did  not  appear  that  the  business,  matters,  and  things 
done  by  the  plaintiff  as  an  attorney  and  solicitor,  in  respect 
of  which  the  fees,  rewards,  and  disbursements  in  the  said 
first,  second,  and  third  counts  are  alleged  to  be  claimed, 
were  done  by  the  plaintiff  in  and  about  suing,  prosecuting, 
defending,  or  carrying  on  any  action  or  suit,  or  any  pro- 
ceeding in  any  of  the  Courts,  in  the  statute  in  such  case 
made,  mentioned. 

Joinder  in  demurrer. 


1848. 


Richards 

o. 

Lord 

SurnELO. 


The  Court  called  on 

Hurlstane,  to  support  the  plea.     The  validity  of  this  plea 
turns  upon  the  construction  to  be  put  on  the  6  &  7  Vict. 
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€•  73,  8.  26  (a),  which  enacts  that  no  person  who  as  attorney 
shall  sue,  &c.,  without  having  previously  obtained  a  stamped 
certificate,  '^  shall  be  capable  of  maintaining  any  action  or 
suit  at  law,"  &c.,  "  for  the  recovery  of  any  fee,"  &c.,  "  for  or 
in  respect  of  any  business,  matter,  or  thing  done  by  him  as  an 
attorney  or  solicitor  as  aforesaid,  whilst  he  shall  have  been 
without  such  certificate  as  last  aforesaid."  It  is  submitted  that 
the  word  "  business"  here  must  have  the  same  construction 
as  in  the  37th  section,  and  apply  to  all  business  done  by 
him  as  attorney,  whether  it  be  done  in  a  Court  of  law  or 
equity,  or  not.  The  Legislature  no  doubt  meant  it  as  a 
punishment  to  the  attorney  for  not  duly  taking  out  his 
certificate,  that  he  should  be  unable  to  recover  in  an  action 
for  any  business  done  as  an  attorney.  The  plea  follows  the 
words  of  the  section.  He  referred  to  ss.  35  and  36,  as 
shewing  that  where  the  Legislature  meant  to  restrict  the 
incapacity  to  sue,  they  had  so  expressed  themselves ;  and 
also  to  statute  25  Geo.  3,  c.  80,  ss.  1,  3, 7 ;  statute  37  Geo.  3, 
c.  90,  s.  31 ;  and  to  Wilton  v.  Chambers  (&). 


Temple^  in  support  of  the  demurrer.  If  the  construction 
sought  to  be  put  upon  the  2Gth  section  be  correct,  it  would 
apply  to  business  done  by  an  attorney  in  conducting  a  bill 
in  Parliament,  or  a  matter  before  arbitrators,  or  in  transacting 
business  under  a  power  of  attorney.  And  an  attorney  might 
have  a  very  good  claim  against  his  client  to-day,  but  if  to- 
morrow he  were  to  do  business  for  any  other  person  in  a 


(a)  6  &  7  Vict.  c.  73,  s.  2G. 
"  That  no  person  who,  as  an  at- 
torney or  solicitor  shall  sue,  pro- 
secute, defend,  or  carry  on  any 
action  or  suit,  or  any  proceedings, 
in  any  of  the  Courts  aforesaid, 
without  having  previously  ob- 
tained a  stamped  certificate  which 
shall  be  then  in  force,  shall  be 
capable  of  maintaining  any  action 


or  suit  at  law  or  in  equity,  for  the 
recovery  of  any  fee,  reward,  or 
disbursement  for  or  in  respect  of 
any  business,  matter,  or  thing 
done  by  him  as  an  attorney  or 
solicitor  as  aforesaid,  whilst  he 
shall  have  been  without  such 
certificate  as  last  aforesaid." 

(6)   7  A.   &  E.   524  ;    S.  C. 
2  N.  &  P.  392. 
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Coort  of  law  or  equity,  his  claim  could  not  be  enforced. 
It  b  submitted,  that  looking  at  the  26th  and  2nd  sections 
together,  it  is  plun  that  the  Legislature  never  intended 
to  impose  the  disability  of  recovering  for  all  business  done 
as  an  attorney  or  solicitor,  but  only  in  respect  of  such  as 
was  done  in  any  Court  of  law  or  equity. 
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Cur.  adv.  vuU. 

Parke,  B.,  delivered  the  judgment  of  the  Court  (a). — 
The  principal  objection  to  this  plea  on  the  argument  of 
the  demurrer  was,  that  it  does  not  appear  by  it  that  the 
action  was  brought  for  fees,  rewards,  and  disbursements, 
within  the  meaning  of  the  6  &  7  Vict  c.  73,  s.  26 ;  the 
plaintifiTs  counsel  contending  that  this  disables  an  attorney 
who  is  uncertificated  only  firom  suing  for  fees,  rewards,  or 
disbursements  for  any  business,  matter,  or  thing  done  by 
him  as  an  attorney  or  solicitor  in  some  suit  or  proceeding 
in  one  of  the  Courts  mentioned  in  the  act,  and  not  for 
business  done  which  had  no  reference  to  such  suits  or 
proceedings ;  and  we  are  of  that  opinion. 

The  26th  section  provides  ^^  that  no  person  who,  as  an 
attorney  or  solicitor,  shall  sue,  prosecute,  defend,  or  carry 
on  any  action -or  suit,  or  any  proceedings,  in  any  of  the 
Courts  aforesaid,  without  having  previously  obtained  a 
stamped  certificate  which  shall  be  then  in  force,  shall  be 
capable  of  maintaining  any  action  or  suit  at  law  or  in 
equity,  for  the  recovery  of  any  fee,  reward,  or  disbursement 
for  or  in  respect  of  any  business,  matter,  or  thing  done  by 
him  as  an  attorney  or  solicitor  as  aforesaid,  whilst  he  shall 
have  been  without  such  certificate  as  last  aforesaid."  The 
question  is,  what  meaning  we  are  to  attribute  to  the  words 
of  reference  in  the  expression  **a8  an  attorney  or  solicitor 
(18  aforesaid.^  We  think  they  must  necessarily  refer  either 
to  an  attorney  or  solicitor  acting  as  described  in  the  corn- 


ea) Id  Trinity  Vacation. 
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mencement  of  that  sectioD,  or  to  the  previous  description 
of  an  attorney  or  solicitor  in  the  2nd  section ;  and^  in  the 
former  case,  the  disability  will  be  confined  to  suits  for  fees, 
&a,  due  for  business  as  an  attorney  in  suing,  prosecuting, 
defending,  or  carrying  on  any  action  or  suit,  or  any  pro- 
ceedings in  any  of  the  Courts  aforesaid ;  in  the  latter,  for 
fees  due  to  any  attorney,  &c.,  acting  as  such  in,  or  suing 
out  any  writ  or  process,  or  commencing,  carryii^  on, 
soliciting  or  defending  any  action,  suit,  or  other  proceeding 
in  the  name  of  any  other  person,  or  in  his  own  name,  in 
any  of  the  Courts  mentioned  in  the  2nd  section,  including 
proceedings  before  one  or  more  justices :  so  that  it  really 
makes  no  difference,  whether  the  words  ^^as  aforesaid" 
relate  to  the  beginning  of  the  26th  or  to  the  2nd  section. 
To  one  or  the  other  they  certainly  do  refer,  and  in  cither 
the  disability  to  sue  is  confined  to  fees,  &c.,  connected  with 
a  suit. 

It  was,  however,  argued  in  support  of  the  plea,  that  the 
difference  of  the  language  of  the  Legislature  in  the  35th 
and  36th  sections  from  that  in  the  26th,  indicated  a  different 
intention  in  the  Legislature. 

The  35th  section  provides  that  if  any  person,  not  ad- 
mitted and  enrolled,  sues  out  any  writ  or  process,  or 
defends  an  action,  he  shall  be  incapable  of  maintaining  an 
action  for  any  fees,  &c.,  on  account  of  prosecuting,  carrying 
on,  or  defending  any  such  action,  suit,  or  proceeding,  or 
otherwise,  in  relation  thereto:  and  a  similar  provision  is 
made  by  the  36th  section,  if  any  person  shall  commence, 
or  carry  on,  or  defend  any  action  in  the  County  Court. 
The  language  being  more  general  in  the  26th  section,  it 
was  contended  that  the  restriction  in  that  section  was 
meant  to  be  more  extensive. 

It  appears  to  us  that  the  words  of  reference  ^^as  an 
attorney  or  solicitor  as  aforesaid,"  confine  the  disability  to 
the  same  class  of  fees,  rewards,  and  disbursements  as  those 
pointed  out  expressly  in  the  35th  and  36th  sections. 

This  being  so,  the  plea  is,  in  our  opinion,  defective,  in 
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not  averring  that  the  fees,  &c.,  were  due  to  the  plaintiff  as 
an  attorney  in  prosecuting  or  defending  a  suit  or  a  pro- 
ceeding in  a  Court  They  are  not  even  stated  to  be  due  «• 
to  him  as  an  attorney  at  law,  and  they  might  be  payable  to  Suffield. 
him  as  an  attorney  acting  before  arbitrators^  or  a  compen- 
sation jury,  or  transacting  business  under  a  power  of  attorney 
for  the  defendant 

Judgment  for  the  Plaintiff. 


DoDGSONy  P.  O.  V.  Scott,  P.  O. 
(  Coram  Parke,  B.,  sitting  alone.) 

Ml  EUS  was  a  rule  obtained  on  behalf  of  the  plaintiff,  one  The  7  Geo.  4, 
of  the  public  officers  of  the  Whitehaven  Bank,  calling  upon  enacting  that'' 
one  John  Brooke  to  shew  cause  why  an  execution  upon  a  "  «»ec"ti<» 

.  ,  upon  any  judg- 

scire  facias  should  not  issue  against  him,  upon  a  judgment  ment  obtained 

against  any 
public  officer 
for  the  time  being**  of  a  banking  company,  **  may  be  issued  against  any  member  or  members 
Jhr  the  Hnu  being  of  such  corporation  or  copartnership,**  means  an  execution  against  the  persons 
who,  of  the  iime  ofwuing  the  eeire  faeioi,  are  members  of  the  banking  company. 

In  tssuins^  execution  agunst  the  members  of  a  banking  company,  against  the  public  officer  of 
which  a  judgment  has  b«en  obtained,  under  the  7  Geo.  4,  c  46,  s.  13,  the  proper  course  is  to 
proceed  first  against  those  who  are  members  at  the  time  the  scire  facias  issues ;  then,  in  the  OTont 
of  an  execution  against  them  beinff  unsuccessful,  against  those  who  were  members  at  the  time  of 
the  contract  being  entered  into ;  tnen,  in  the  like  event,  affainst  those  who  were  so  at  the  time 
of  the  contract  becoming  executed ;  and  lastly,  agidnst  those  who  were  so  at  the  time  of  the 
judgment  being  obtained. 

And  in  order  to  obtain  leave  to  issue  a  scire  facias  against  members  of  the  second  or  subse- 
ouent  class,  all  that  is  necessary  to  be  shewn  on  the  face  of  the  affidavits  is  a  reasonable  certaintr 
that  any  further  proceedings  against  the  first  or  previous  class  of  members  would  prove  ineffectual. 

It  is  no  cause  to  shew  against  a  rule  for  leave  to  issue  a  scire  facias  against  a  member  of  a 
banking  company,  who  was  a  member  at  the  time  of  the  contract  entered  into,  on  a  judgment 
obtain^  agamst  the  public  officer  of  the  banking  company,  that  the  judgment  was  fraudulently 
concocted  to  the  prejudice  of  the  members.  That  is  the  proper  subject  of  a  plea  to  the  scire 
facias,  or  of  an  application  to  sot  aside  the  proceedings  as  frauaulcnt. 

Execution  cannot  be  had  under  the  7  Greo.  4,  c.  46,  s.  13,  against  persons  who  have  become 
members  of  a  banking  company  after  the  contract  was  completed,  but  who  have  ceased  to  be  so 
before  judgment  obtained. 

After  judgment  against  the  P.  O.  of  a  banking  company,  a  rule  nbi  for  leave  to  issue  a  scire 
facias  against  B.,  one  of  the  members  at  the  time  of  the  contract  being  entered  into,  was  obtained. 
After  iMing  twice  enlarged,  the  plaintiff  gave  notice  to  B.  of  his  intention  to  abandon  it,  and 
pay  the  taxed  costs,  and  the  costs  were  taxed  and  paid  to  B.  accordingly :  Held,  that  the  plaintiff 
was  not  precluded  from  again  applying  to  the  Court  for  leave  to  issue  a  scire  facias  against  B. ; 
although  the  affidavits  disclosed  no  new  facts. 

SenMe,  that  the  rule  prohibiting  a  party  firom  moving  the  same  rule  twice,  does  not  apply  to 
motions  for  leave  to  issue  a  scire  facias  under  the  7  Geo.  4,  c  46,  s.  13 ;  and  that  a  sccona  appli- 
catioii  may  be  made  on  new  facts. 
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1848.       recovered  by  the  plaintiff  against  the  public  oflScer  of  the 
D0DG8ON      Newcastle  Joint  Stock  Banking  Company^  the  said  John 

^-  Brooke  having  been  a  member  of  that  company  at  the  time 

the  contract  was  entered  into,  but  having  ceased  to  be  so 
at  the  time  the  judgment  was  recovered. 

It  appeared  upon  the  affidavits,  that  upon  the  29th  of 

May,  1847,  a  similar  rule  to  the  above  had  been  obtained, 

for  leave  to  issue  a  scire  facias  against  Mr.  Brooke,  upon 

such   affidavits  as   were   then  produced.      The   rule  was 

enlarged ;   no  cause  was  shewn  in  the  course  of  Trinity 

Term,  and  it  was  then  further  enlarged  to  shew  cause  in 

Michaelmas  Term.     On   the  7th  of  January,  1848,  the 

plaintiff  gave  Mr.  Brooke  the  following  notice : — "  Take 

notice,  that  the  plaintiff  hereby  abandons  the  rule  nisi, 

made  in  this  cause  on  the  29th  of  May  last,  whereby  it  is 

ordered  that  John  Brooke  therein  named,  shew  cause,  on 

Friday  the  4th  of  June  next,  why  a  writ  of  scire  facias  on 

the  judgment  obtained  by  the  plaintiff  in  this  cause  should 

not  issue  against  him,  as  a  member  of  the  Newcastle  Joint 

Stock  Banking  Company :  and  the  plaintiff  in  like  manner 

abandons  the  rules  subsequently  made  for  enlarging  the 

said  rule  of  the  29th  of  May  last;  and  the  plaintiff  hereby 

offers  to  pay  any  costs  which  may  have  been   properly 

incurred  in  consequence  of  the  said  rule  to  be  taxed  by 

the  Master."    No  objection  was  offered  to  this  course  by 

Mr.  Brooke,  and  the  costs  were  taxed  and  paid  accordingly. 

Subsequently,  the  present  rule  was  obtained  upon  the  same 

materials  as  the  former  one ;  against  which, 

}F.  H.  WatsoTiy  Ckasbyy  and  fVilks,  shewed  cause. 

The  Attorney  General  and  Martin^  in  support  of  the 
rule. 

The  arguments  and  authorities  cited  at   the  Bar  are 
sufficiently  adverted  to  in  the  judgment. 

Cur.  adv,  vult. 
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Parke,  B. — ^I  cannot  help  regretting  that  I  should  be        1848. 
called  upon  to  decide  this  case,  which  involves  a  very     ^^^I^^ZJ^ 
important  rule  of  practice,  and  also  some  important  ques-  »• 

tions  of  law  arising  upon  the  construction  of  the  statute. 
However,  it  became  impossible  to  dispose  of  the  matter 
before  tiie  full  Court,  and  I  have  now  to  pronounce  my 
decision  upon  the  question  which  comes  before  me,  which 
I  am  happy  I  shall  be  able  to  do,  with  the  assistance  of  the 
Court  upon  the  principal  point,  all  of  them  concurring 
with  me  in  opinion,  that  no  rule  of  practice  prevents  me 
from  entertaining  this  application*  With  regard  to  the 
other  parts  of  the  case,  I  shall  pronounce  my  opinion 
according  to  the  best  judgment  I  can  form  upon  it.  The 
principal  point  is,  whether  it  is  now  competent  to  entertain 
this  application*  Upon  that  I  have  bad  the  assistance  of 
the  other  Judges  of  this  Court,  and  I  have  also  conferred 
with  some  of  the  Court  of  Queen's  Bench. 

This  is  an  application  under  the  statute  7  Geo.  4,  c.  46, 
s.  13,  for  permission  to  issue  a  scire  facias,  or,  in  other 
words,  to  issue  execution  by  means  of  a  scire  facias  against 
Mr.  Brooke,  who  is  alleged  to  have  been  a  member  of  the 
banking  company,  here  sued  in  the  name  of  their  public 
officer,  at  the  time  when  the  contract  sued  on  was  entered 
into  by  that  company  with  the  plaintiff. 

Several  objections  were  taken  to  the  plaintiff's  right  to 
this  rule,  one  of  which  was  disposed  of  in  the  course  of  the 
aigument,  namely,  that  the  judgment  was  a  judgment  that 
was  firaudulendy  concocted  to  the  prejudice  of  the  pro- 
prietors in  the  joint  stock  bank.  If  there  is  any  thing  in 
the  objection,  there  is  no  doubt  the  defendant  must  avail 
himself  of  it,  either  in  the  form  of  a  plea  to  this  scire  facias, 
or  in  the  form  of  an  application  specifically  for  the  purpose 
of  setting  aside  the  proceedings  as  fraudulent ;  and  I  have 
now,  therefore,  to  address  my  attention  only  to  the  other 
points  that  were  moved  before  me. 

The  first  of  these  then  is,  is  it  competent  for  me  to 
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1848.       entertain  this  application  at  all;  the  objection  being,  that 

^^^|^~^    it  has  been  already  disposed  of  in  such  a  way  as,  according 

V-  to  the  established  practice  of  the  Court,  to  preclude  any 

Scott 

further  inquiry  ?  Several  cases  were  cited  to  shew  to  what 
extent  the  Court  had  gone  in  laying  down  the  rule,  that 
after  an  application  to  them  has  been  made,  and  has  &iled 
on  account  of  defective  materials,  they  will  not  allow  any 
further  inquiry.  There  is  no  doubt  that  such  is  the  estab- 
lished practice  of  the  Court  of  Queen's  Bench,  as  appears 
fix>m  the  cases  which  have  been  cited,  and  I  presume  it 
would  be  the  practice  of  the  other  Courts  alsa  That 
practice  appears  not  to  have  been  first  adopted,  but 
sanctioned  by  a  rule  of  the  Court  of  Queen's  Bench,  of 
Hilary  Term,  3  Jac.  1 ;  by  whioh  it  was  made  highly 
penal  if  a  matter  had  been  disposed  of  in  the  presence  of 
the  counsel  of  both  parties  to  agitate  the  same  matter 
again;  and  that  upon  the  principle  that  where  once  there 
had  been  a  judgment  upon  the  case,  it  was  conducive  to 
the  due  administration  of  justice  that  the  matter  should  no 
longer  be  agitated*  Now,  there  can  be  no  doubt  that  the 
Courts  have  gone  beyond  that  part  of  the  rule  which 
requires  the  matter  to  have  been  disposed  of  in  the  pre- 
sence of  counsel  of  both  parties,  because  they  have  held 
a  party  to  be  equally  bound  when  the  rule  which  he  has 
obtained  was  discharged,  although  he  himself,  the  counsel 
for  the  party  obtaining  the  rule,  was  never  heard.  Many 
cases  were  cited  as  having  been  recently  disposed  of  in  the 
Court  of  Queen's  Bench,  on  the  general  principle  which  I 
have  stated ;  Rex  v.  Orde  (a) ;  Reff.  v.  TTie  Mancliester  and 
Leeds  Railway  Company  (i);  Reg.  v.  The  Inhabitants  of 
Barton  (c) ;  Reg.  v.  JPickles  (d) ;  Reg.  v.  The  Great  Western 
Railway  Company  (e) ;  in  all  of  which  the  rule  was  recog- 
nised, that  if  there  has  been  an  application  to  the  Court 

(a)  8  A.  &  E.  420,  n.  id)  12  Law  Jour.  Q.  B.  N.  S. 

(&)  Ibid.  413.  40. 

(c)  9  Dowl.  1021.  (e)  5  Q.  B.  597. 
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and  the  matter  has  been  disposed  of  by  the  Court,  the  1848. 
parties  will  not  be  allowed  to  re-agitate  the  same  matter. 
An  exception,  indeed,  exists  in  cases  where  the  affidavits 
have  been  wrongly  entided,  or  there  has  been  a  defect  in 
the  jurat  of  the  affidavit.  None  of  those  cases  go  the  length 
of  saying,  that  under  such  circumstances  he  shall  not  make 
an  application  to  the  Court  upon  firesh  materials;  nor  do  I 
understand  that  the  Court  of  Queen's  Bench  has  so  decided. 
Tlie  case  of  The  Eing  v.  BowdUch  (a),  was  an  application 
made  fisr  a  criminal  information,  which  was  refused,  cm 
the  ground  of  there  not  being  sufficient  evidence  of  the 
defendant's  handwriting;  and  the  Court,  upon  a  subse* 
quent  apptication,  would  not  allow  the  plaintiff  to  amend 
the  case,  by  producing  affidavits  as  to  the  handwriting  of 
the  defendant.  That  decision  went  simply  upon  the  ground 
that  the  grantmg  a  crimmal  information  was  an  extra- 
ordinary remedy,  and  that  a  party  having  taken  his  chance 
onoe^  there  was  no  reason  why  he  should  have  a  remedy 
given  him  on  a  second  application,  the  law  being  open  to 
him  to  proceed  by  way  of  indictment.  That  question, 
however,  it  will  not  be  necessary  further  to  advert  to  in 
the  present  case,  because  it  does  not  appear  upon  these 
affidavits  that  any  fresh  materials  have  been  obtained; 
and,  therefore,  the  question  will  turn  upon  quite  a  different 
point,  upon  which  I  am  to  pronounce  my  judgment,  in 
which  the  rest  of  the  Court  concur. 

Now,  the  question  is,  whether  the  same  rule  applies  to  a 
case  in  which  the  plaintiff  having  obtained  a  rule,  after- 
wards chooses  to  abandon  it.  In  this  case  a  rule  was 
obtained  on  the  29th  of  May,  1847,  for  leave  to  issue  a 
scire  fiusias  against  Mr.  Brooke,  upon  such  affidavits  as 
were  then  prepared.  The  rule  was  enlarged;  no  cause 
was  shewn  in  the  course  of  Trinity  Term,  and  it  was  then 
further  enlarged  to  shew  cause  in  Michaelmas  Term,  and 
subsequently  enlarged  to   Hilary  Term,   1848.     Li   the 

(a)  2  Chit.  Rep.  278. 
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1848.        meantime,  on  the  7  th  of  January,  1848,  the  plaintiff  gave 
DoDGsoN       notice  of  his  intention  to  abandon  the  rule,  and  pay  the 

„  »•  taxed  costs  of  it,  which  offer  was  accepted,  and  those  costs 

Scott.  ^  .  .  .  ,  /•  /»         • 

paid;  and  the  first  question  arising  on  that  state  of  facts  is, 

whether  the  matter  must  be  considered  as  having  been 

finally  disposed  of  by  the  Court;   for  if  it  has,  and  the 

plaintiff^s  application  is  to  be  understood  as  having  been 

once  refused,  it  will  become  necessary  to  consider  the  next 

question,  namely,  whether  this  case  forms  an  exception  to 

the  general  rule,  which  prohibits  the   moving  the  same 

matter  a  second  time*     As  to  this  latter  point,  I  am  by 

no  means  prepared  to  say  that  it  would  not,  and  in  this 

the  rest  of  the  Court  concur  with  me,  without,  however, 

meaning  to  give  a  binding  decision  upon  the  point     We 

feel  a  difficulty  in  applying  the  same  strict  rule  to  a  writ 

which  is  given  as  a  statutory  writ,  and  which  is  given  in 

lieu  of  an  immediate  action.     There  is  no  doubt  that  if 

the  plaintiff  had  issued  a  scire  facias  against  one  or  more 

members,  or  several  writs  of  scire  facias,  (supposing  it  to  be 

competent  for  him  to  do  so),  in  the  first  instance,  against 

those  who  were  the  parties  **  for  the  time  being,"  and  if  he 

had  been  nonsuited  in  one  of  those  actions  of  scire  facias, 

it  would  have  been  perfectly  competent  for  him,  without 

leave  of  the  Court,  to  proceed  again  by  a  second  scire 

&cias,  and  so  on,  toties  quoties,  until  the  scire  facias  had 

been  determined  by  a  verdict  for  the  plaintiff  or  for  the 

defendant.     And  this  being  an  application  to  the  equitable 

jurisdiction  of  the  Court  to  have  a  remedy  against  a  second 

class  of  persons,  whoever  the  first  may  be,  it  would  be 

difficult  to  say  that  the  Court  should  be  so  totally  bound 

up  by  any  rule  as  that  they  would  not  permit  a  second 

scire  facias  to  issue  on  a  second  application  (which  is  a 

necessary  step  to  it)  in  case  the  first  had  failed;  but  I 

agree  that  in  such  a  case  it  would  be  proper  that  the  party 

applying  a  second  time  to  the  Court  for  permission,  should 

lay  before  it  some  ground  why  he  had  failed  upon  the  first. 
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and  shew  some  good  reason  why  he  should  apply  to  the  1848. 
Court  a  second  time  to  make  the  defendant  liable  to  a  scire 
&cia&  I  have  before  observed^  that  upon  looking  through 
the  affidavits,  there  is  no  explanation  why  it  was  that  the 
first  scire  fS^^ias  was  abandoned,  and  no  new  facts  are  said 
to  have  been  discovered  by  the  plaintiff  to  justify  him  in 
making  a  second  application  to  the  Court.  There  is  no 
affidavit  that  at  the  first  time  the  application  was  made  they 
had  made  what  they  thought  a  sufficient  inquiry,  but  that 
since,  on  making  further  inquiry,  they  had  discovered  clear 
evidence  of  the  insolvency  of  some  of  the  parties,  whereon 
to  justify  the  application  to  the  Court  on  new  &ct8.  The 
affidavits  do  not  contain  a  word  of  that ;  all  I  know  upon 
these  affidavits  is,  that  in  the  first  instance  the  plaintiff 
obtained  a  rule,  and  afterwards,  for  some  defect  or  another 
in  the  affidavits  (what  it  was  does  not  appear^  abandoned 
it,  and  now  again  applies  to  the  Court 

The  question  here  then  is,  whether,  simply  because  the 
plaintiff  has  obtained  a  rule  under  the  circumstances  here 
stated,  he  is  to  be  considered  as  bound  by  it  in  the  same 
way  in  which  he  would  be  bound  by  a  decision  of  the 
Court  on  the  case  coming  before  it,  and  being  disposed  o£ 
This  depends  entirely  upon  what  is  the  effect  of  the  plaintiff 
withdrawing  his  application.  On  the  7th  of  January,  1848, 
the  rule  having  been  twice  enlarged,  the  plaintiff  gave  the 
following  notice  to  Mr.  Brooke.  [His  Lordship  here  read 
the  terms  of  the  notice.]  To  that  proposal  Brooke  accedes, 
and  the  costs  of  those  proceedings  are  taxed  and  paid 
accordingly;  and  the  question  really  is,  what  is  that 
bai^in  between  the  parties?  Is  it  a  bargain  that  they 
should  be  placed  in  precisely  the  same  situation  as  if  the 
nile  had  been  brought  on  and  disposed  of  by  the  Court ; 
or  is  it  an  offer  merely  to  withdraw  the  writ,  and  that 
the  plaintiff  should  stand  in  the  same  situation  as  if  that 
writ  had  not  issued  at  all?  That  is  really  a  question 
of  what  construction  is  to  be  put  upon  this  agreement. 

VOL.    VI.  D  D.   &   L. 
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]848.  If  the  former  construction  is  to  prevail,  and  the  party  is 
to  be  in  the  same  situation  as  if  the  rule  had  been 
disposed  of  by  the  Court,  then,  I  think,  the  plaintiff 
must  fail  in  this  application  for  the  reasons  I  have  men- 
tioned, namely,  that  he  has  not  shewn  any  satisfactory 
reason  upon  his  affidavit  why  this  case  is  different  now 
from  what  it  was  on  the  29th  of  May,  1847,  at  the  time 
he  first  made  this  application.  But  if  the  meaning  is  this, 
^*1  will  agree  to  withdraw  what  I  have  already  obtained, 
and  to  stand  in  the  same  situation  as  if  the  rule  was  not 
issued,  and  will  now  at  once  offer  to  pay  you  the  costs  of 
that  rule ;  but  if  you  choose  to  go  on,  then  the  matter 
must  be  tried  in  Court,  and  you  must  take  your  chance  of 
succeeding  or  not ;"  then  the  plaintiff  will  succeed.  It  is 
really  a  mere  question  of  construction  upon  the  agreement 
of  the  parties,  and  having  conferred  with  my  Brother 
Judges  upon  that  subject,  we  arc  all  of  opinion  that  the 
real  meaning  of  the  contract  is,  that  the  former  application 
was  to  be  withdrawn,  Brooke  consenting  to  receive  the 
costs  absolutely ;  whereas,  if  the  matter  had  gone  on,  in 
case  of  a  refusal,  the  plaintiff  would,  peradventure,  have 
succeeded ;  at  least  he  would  have  had  his  chance  of  suc- 
ceeding. 

The  question  then  will  be,  whether,  supposing  that  this 
was  a  new  application  to  the  Court,  founded  upon  this 
affidavit,  the  plaintiff  would  be  entitled  to  succeed ;  and 
whether  permission  ought  to  be  given  to  him  to  issue  a 
scire  &cias  against  Brooke ;  and  the  question  which  arises 
in  the  first  instance  is,  whether  he  was  a  partner  at  the 
time  of  the  contract  being  entered  into.  I  do  not  trouble 
myself  with  that  part  of  the  affidavits  which  disputes  that 
fact,  because  that  is  a  matter  which  must  be  tried  upon  the 
plea  to  the  scire  facias :  but  I  direct  my  attention  to  the 
other  facts  of  the  case,  which,  it  is  very  properly  ai^ed, 
could  not  be  questioned  upon  any  issue  to  the  writ  of  scire 
fiu^ias ;  and,  therefore,  I  must  take  care,  to  the  best  of  my 
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ability,  to  be  ri^t  in  forming  my  judgment  upon  them.        1848. 
Now,  the  objections  that  are  made  to  the  issue  of  this  scire     ^i^^'^ZT^ 
facias  are,  first,  that  the  plaintiff  has  not  taken  the  proper  «• 

steps  in  the  first  instance,  by  issuing  a  scire  facias  against 
the  proper  persons  primarily  liable;  and,  secondly,  that 
supposing  the  plaintiff  has  done  that,  then  upon  these 
affidavits  there  is  no  sufficient  case  made  out  for  the  inter- 
ference of  the  Court  in  granting  this  scire  &cia8  against 
the  party  to  the  contract;  because  other  writs  have  been 
sued  out  against  other  parties,  and  it  is  yet  undetermined 
that  the  result  of  them  will  be  firuitless. 

The  first  and  important  question  in  the  case,  which  I 
very  much  regret  that  I  should  have,  for  the  first  time, 
absolutely  to  determine,  although  there  are  dicta  upon  the 
subject,  and  a  prevalent  opinion  respecting  it,  is  as  to  what 
class  of  persons  are  meant  to  be  designated  by  the  statute 
under  the  description  of  persons  ^^  for  the  time  being." 
Now,  it  cannot  be  denied  that  this  statute  is  very  in- 
artificially  framed;  and  I  have  no  doubt  that  the  person 
who  prepared  the  13th  clause  had  in  his  mind  an  idea 
which  the  recent  decisions  shew  was  erroneous.  There  is 
no  doubt  but  that  the  framer  of  that  clause  supposed  that 
as  soon  as  a  judgment  was  obtained  against  the  nominal 
defendant,  the  public  officer,  it  would  be  competent  for 
the  plaintiff  to  issue,  immediately,  execution  against  those 
pereons  whose  names  were  enrolled  as  partners  in  the 
concern,  and  that  there  need  not  previously  be  a  suggestion 
upon  the  record,  or  a  writ  of  scire  facias,  or  any  other  pro- 
ceeding. In  that  respect  he  was  wrong,  because  it  was 
first  decided  in  Ireland  that  you  could  not  make  a  person 
liable  who  was  not  made  a  party  to  the  record  by  some 
proceeding  or  other ;  and  in  the  case  of  Barton  v.  Hunter  (a), 
before  Lord  Chief  Justice  Bushe^  the  course  suggested  was 
that  there  should  be  a  suggestion  on  the  record,  that  being 

(a)  1  Hud.  &  Br.  569,  (Irish  reports). 

D  2 
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1848.        thought  to  be  the  proper  technical  mode  of  introducing 
D0DG8ON      ^*^^  ^^  ^^^  record  which  did  not  appear  on  the  record 

»•  before.     In  the  case  of  BartleU  v.  Pentland  (a\  the  Court 

Scott.  ,  . 

of  Queen's  Bench  concurred   in  opinion  with   the  Irish 

Court  that  it  was  not  competent  for  the  plaintiff  to  issue  a 
process  of  execution  against  a  man  who  did  not  upon  the 
record  appear  to  be  a  party  to  the  judgment,  the  Court 
intimating  that  a  suggestion  was  the  proper  mode  of  making 
him  a  party  to  the  record.  It  was  subsequently,  however, 
considered,  and  very  properly,  that  this  was  not  the  tech- 
nical mode  of  proceeding,  but  that  the  proper  mode  was 
by  issuing  a  scire  facias  against  the  persons  who  were 
alleged  to  be  partners  at  the  time,  and  to  give  them  an 
opportunity  of  pleading  to  the  scire  &cias,  that  they  were 
not  partners ;  and  if  they  were,  then  they  would  properly 
become  liable  to  the  judgment  on  the  record  ;  Hansford  v. 
Bosanquet  (J) ;  Cross  v.  Law  (c) ;  JVhittenbury  v.  Law  {d) ; 
Harwood  v.  Law  {e) ;  Clowes  v.  Brettell  (f).  Now,  I  think 
it  impossible  to  deny  that  the  class  of  persons  who  must 
have  been  liable  to  an  execution  in  the  first  instance,  if 
the  notion  of  the  framer  of  the  act  had  been  carried  into 
effect,  is  the  same  class  who  must  now  be  proceeded  against 
by  scire  facias  in  the  first  instance.  It  is  impossible  to 
foresee  who  would  be  parties  at  the  time  of  levying  the 
actual  execution;  and  no  other  date,  therefore,  can  be 
assigned  for  the  issuing  of  the  scire  facias.  I  think  that  is 
a  matter  which  does  not  admit  of  the  least  doubt;  and 
then  the  question  is,  what  is  the  class  of  persons  who  are 
to  be  liable  according  to  the  terms  of  this  clause.  Now,  it 
is  a  good  rule  to  go  by,  in  the  construction  of  a  statute,  to 
take  its  grammatical  construction,  and  to  act  upon  it,  unless 
it  leads  to  some  incongruity  or  manifest  absurdity.  The 
words  of  the  clause  are,  "  execution  upon  any  judgment** 

(a)  1  B.  &  Ad.  704.  id)  6  Bing.  N.  C.  345. 

(6)  12  A.  &  E.  S13.  (e)  7  M.  &  W.  203. 

(c)  6  M.  &  W.  217.  (/)  10  M.  &  W.  506. 


p. 
Scott. 
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'' obtained  against  any  public  officer  for  the  time  being  of       1848. 
any  such  corporation  or   copartnership,   carrying  on  the     dodgsom 
business  of  banking,   under   the   provisions  of  this  act, 
whether  as  plaintiff  or  defendant,  may  be  issued  against 
any  member  or  members  for  the  time  being  of  such  cor- 
poration or  copartnership."     What  is  the  grammatical  con- 
struction of  the  words  ^*  for  the  time  being  ?"     Surely  they 
mean  for  the  time  being  of  the  act  with  respect  to  which 
it  is  spoken ;  this  must,  therefore,  be  an  execution  against 
the  persons  who,  at  the  time  of  the  execution,  were  mem- 
bers of  the  banking  body.     That  is,  undoubtedly,   the 
grammatical  meaning  of  the  terms  "  for  the  time  being,** 
to  whatever  subject  or  to  whatever  act  they  apply.     The 
Legislature  is  to  be  considered  as  speaking  of  the  persons 
who  fill  a  particular  character  at  the  time  of  the  act  about 
to  be  done,  unless  it  can  be  shewn  by  the  context  that 
there  is  clearly  a  different  meaning  to  be  put  on  the  words. 
Mr.  Ckasby,  in  a  very  able  argument,  suggested  that  there 
would  be  a  great  hardship  in  making  persons  liable  upon 
contracts  who  were  not  liable  at  the  time  of  the  contract 
made ;  and  that  the  context  shewed  that  the  proper  meaning 
of  the  terms  ^'for  the  time  being"  must  be,  persons  who 
were  members  of  the  company  at  the  time  of  the  com- 
mencement of  the  original  action.     That,  as  I  have  said 
before,  is  surely  not  the  grammatical  construction  of  the 
words ;  and  besides,  it  would  let  in  an  absurdity  as  great, 
or  nearly  as  great,  as  any  which  would  follow  firom  taking 
the  words  in  their  ordinary  grammatical  sense ;  because  it 
makes  persons  liable,  who  were  partners  at  the  commence- 
ment of  the  action,  who  were  not  liable  at  the  time  of  the 
contract  made.     But  it  is  quite  impossible,  looking  at  this 
act  of  Parliament,  to  say  that  the  Legislature  meant  to 
restrict  the  creditor  to  the  common  law  liability  of  the 
debtors :  for  this  act  of  Parliament  really  makes  three  other 
classes  of  persons  liable,  besides  those  who  are  to  be  pro- 
ceeded against  in  the  first  instance.     It  makes,  in  the  first 
place,  those  liable  who  were  partners  at  the  time  of  the 
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executioD ;  and  then,  in  failure  of  these,  those  who  were 
members  at  the  time  the  contract  was  entered  into;  the 
provision  being  that  the  parties  may  **  issue  execution 
against  any  person  or  persons  who  was  or  were  a  member 
or  members  of  such  corporation  or  copartnership  at  the 
time  the  contract  or  contracts,  or  agreement  or  agree- 
ments on  which  such  judgment,"  &c.,  "  were  entered  into." 
This  is  the  common  law  liability;  but  the  statute  does 
not  confine  it  to  persons  who  were  partners  at  that  time ; 
for  it  goes  on  to  say,  **or  who  became  a  member  or 
members  at  any  time  before  such  contract  was  executed :" 
So  that  in  the  case  of  executory  contracts,  those  are  liable 
who  are  partners  at  the  time  of  the  execution  of  the 
contract,  and  they  were  not  liable  at  common  law.  And, 
in  the  next  place,  it  makes  those  liable  who  were  members 
*^  at  the  time  of  the  judgment  obtained,"  and  these  also 
were  not  liable  at  common  law.  It  is,  therefore,  perfectly 
clear  that  this  statute  means  to  impose  some  additional 
liability  beyond  that  which  the  common  law  imposed  on 
the  members  of  those  copartnerships.  I  think  there  is  no 
doubt  that  the  object  of  the  Legislature  was  to  accomplish 
a  thing  which  it  is  very  difficult  to  accomplish,  namely,  to 
treat  those  bodies  as  corporations,  notwithstanding  the 
fluctuating  nature  of  their  members;  to  make  them  liable 
to  contracts,  notwithstanding  the  change  in  their  members ; 
not  only  to  make  the  partnership  property  liable,  but  further 
to  make  each  individual  personally  responsible  for  the  debts 
of  the  partnership.  The  object  of  the  Legislature  in  allow- 
ing execution  to  be  taken  out  against  persons  who  were  not 
liable  as  contracting  parties,  and  also  against  those  in  the 
second  degree,  who  were  partners  at  the  time  of  the  contract 
executed  or  judgment  obtained,  and  not  at  the  time  of  the 
contract,  was  upon  the  supposition  that  these  persons  had 
all  the  means  of  applying  the  funds  of  the  society,  and  ought 
to  have  applied  them,  to  the  payment  of  the  partnership 
debts.  And  probably,  they  considered  that  persons  who 
were  actual  members  at  the  time  the  execution  issued,  and 
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when  the  debt,  therefiiie,  ought  to  be  paid,  are  the  persons 
who,  m  the  first  instance,  ought  to  be  looked  to,  to  take 
care  that  the  partnership  fiinds  were  applied  to  the  payment 
of  the  debt ;  and  that  if  they  do  not  choose  to  apply  them, 
or  had  not  the  means  of  applying  them,  they  should  be 
responsible  in  their  own  persons  for  its  due  payment. 
That  seems  to  be  the  principle  upon  which  the  Legislature 
acted, — ^a  principle  of  some  harshness  towards  those  who 
were  members  at  the  time  that  the  execution  issued ;  but 
then  there  is  no  doubt,  as  the  Attorney  General  in  the 
course  of  the  ai^ument  has  observed,  that  this  act  was 
framed  upon  the  supposition  that  these  companies  would 
be  always  solvent,  and  would  have  funds  to  pay  their  debts 
with.  If  that  is  the  right  view,  the  effect  is  to  make  those 
who  are  partners,  at  the  time  the  execution  issues,  liable ; 
and  then,  in  the  event  of  an  execution  against  them  being 
unsuccessful,  the  remedy  is  to  be  taken  against  those  who 
were  partners  at  the  time  of  the  contract  being  entered  into ; 
then,  against  those  who  were  so  at  the  time  of  the  contract 
being  completed;  then,  against  those  who  were  so  at  the 
time  of  the  judgment  being  obtained.  It  is  to  be  observed 
that  the  Legislature  have  let  slip  one  class  of  persons,  whether 
intentionally  or  not  I  do  not  know,  namely,  those  who  have 
become  partners  after  the  contract  was  completed,  and  have 
ceased  to  be  so  before  judgment  obtained,  although  they 
were  partners  at  the  time  the  action  was  commenced:  that 
case  the  Legislature  did  not  provide  for,  and  they  are 
certainly  exempt,  for  there  are  no  words  to  embrace  them. 
My  opinion,  therefore,  is,  that  in  this  instance  the  plaintiff, 
by  taking  his  remedy,  by  issuing  writs  of  scire  facias  against 
the  existing  members  of  the  company, — I  mean  those 
existing  at  the  time  the  scire  facias  was  obtained, — has 
pursued  the  proper  course,  and  that  he  was  not  bound  to 
take  out  any  scire  facias,  and  would  have  been  wrong  if 
he  had  taken  out  any  scire  facias  against  those  who  were 
partners  at  the  time  that  the  action  was  commenced. 

I  come,  therefore,  to  the  last  question,  whether  or  not 
the  plaintiff  has  entitled  himself  to  this  interference  of  tbc 
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1848.  ^     Court  by  the  steps  which  he  has  taken  against  those  who 
were  members  at  the  time.     Now,  the  affidavits  state,  and 
there  is  a  list  annexed,  that  there  are  a  great  number  of 
persons  who  were  partners  in  this  concern,  against  whom 
it  would  be,  undoubtedly,  useless  to  take  any  proceedings. 
Seven  writs  of  scire  facias  have  been  issued,  which  promise 
a  result  of  about  13021  altogether.     But  then  it  is  said  that 
there  are  two  persons  against  whom  no  effectual  steps  have 
been  taken  in  order  to  make  them  responsible,  and  against 
whom  proceedings  might  be  taken  with  effect     Against 
one  a  scire  facias  issued,  and  it  is  objected  that  the  present 
proceedings  ought  not  to  be  allowed  until  that  scire  &cias 
has  come  to  its  determination,  and  been  finally  disposed 
of.     Now,  if  I  am  satisfied  that  that  scire   facias  would 
produce  no  result  at  all  worth  the  expense  of  proceeding 
in  it,  then  the  pendency  of  such  scire  facias  is  no  answer 
to  this  application ;  and  I  take  it  that  is  the  principle  of 
the   case  of  Field  v.   M^Kenzie  (a),   in    which   my   Lord 
Chief  Justice   Wilde  seems  to  have  thought  at  first  that 
you   must   issue   a  scire   facias  against   every    individual 
member    "  for  the  time  being,"  before  you  can  apply  to 
the  Court  for  its  interference  against  a  person  who  was  a 
member  at  the  time  of  the  contract  made.     This  opinion 
was  overruled  by  the  rest  of  the  Court,  who  thought  it  was 
enough  if  they  were  satisfied  that  every  reasonable  and 
proper  effort  had  been  made  for  the  purpose  of  obtaining 
payment  of  the  debt  due  to  the  creditors,  by  recourse  to 
those  who  were  primarily  liable.     That  is  the  rule  upon 
which  I  think  I  must  act  in  the  present  case,  and  referring 
to  the  affidavits  in  the  first  place,  with  regard  to  the  persons 
against  whom  the  scire  facias  is  pending,  it  appears  to  me 
that,  looking  to  the  affidavits  on  both  sides,  there  appears 
to  be  no  reasonable  expectation  of  gaining  anything  fi-om 
the  scire  facias.     The  defendant  there,  it  appears,  was  the 
promoter,  and  was  a  trustee  for  a  Scotch  insurance  office ; 
and  he  accepted  the  shares  as  such  trustee.     I  think  it  is 

(o)  Ante,  vol.  6,  p.  172. 
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impossible  to  make  the  partners  in  the  Scotch  insurance 
oflSce  liable^  through  his  instrumentality^  directly ;  but  then 
it  is  said,  that  if  he  were  to  pay  the  amount^  he  would 
have  his  remedy  in  equity  against  the  cestuis  que  tnist ;  and 
suppose  that  that  was  not  so,  still  if  he  was  sued,  and  the 
scire  facias  was  pursued  to  execution,  the  probability  is 
that  the  members  of  the  Scotch  company  would  not  leave 
him  to  pay  the  debt,  but  would  come  forward  on  a  principle 
of  honour,  and  dischai^  him.     I  think  that  is  rather  too 
remote  a  contingency  for  me  to  say  that  any  good  result 
can  reasonably  be  expected  to  be  produced  from  that  scire 
fiunas,  unless  the  defendant  is  himself  a  person  in  solvent 
circumstances.     Now,  the   affidavits  on   the  part  of  the 
plaintiff  shew  that  he  is  not  a  man  likely  to  pay  any  rea- 
sonable portion,  or  indeed  anything,  of  the  considerable 
debt  which  is  in  dispute  in  this  action ;  while  the  affidavits 
on  the  other  side,  although  they  say  he  is  apparently  carry- 
ing on  business,  do  not  remove  that  impression  from  my 
mind.     The  same  also  may  be  said  with  regard  to  the 
other  individual.     He  is  a  person  said  to  be  possessed  of 
considerable  property.     The   affidavits  on  the  other  side 
say  that  the  property  is  greatly  encumbered  by  mortgage 
beyond  its  real  value ;  and  that,  therefore,  any  proceeding 
against  him  must  be  hopeless. 

I  therefore  think,  that  in  this  case  the  plaintiff  has  done 
what  the  majority  of  the  Court  of  Common  Pleas,  and, 
ultimately,  I  believe  my  Lord  Chief  Justice  fVilde  said, 
was  necessaiy  in  such  a  case.  A  similar  rule,  I  think,  was 
previously  laid  down  in  the  Court  of  Queen's  Bench,  (see 
JEardky  v.  Law  (a),  and  Harvey  v.  Scott  {b).)  The  rule  is, 
that  all  that  is  requisite  in  such  a  case  is  to  shew  u  reasonable 
certainty  that  the  remedies  against  the  existing  members 
would  be  ineffectual.  This  the  plaintiff  has  done ;  and  I 
think,  therefore,  that  this  writ  ought  to  go. 

Rule  absolute. 

id)  12  A.  &  E.  802. 

(b)  17  Uw  Jour.  N.  S.  Q.  B.  9. 
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1848. 

Mail£  v.  Mann. 

The  attorney,  A  RULE  had  been  obtained^  calling  upon  the  plaintiff 
client,  is  the  ^^  shew  cause  why  the  verdict  entered  for  him  in  the  above 
P*^^!****^®  *'*    action  should  not  be  set  aside,  and  a  nonsuit  entered  instead 

an  action  ' 

brought  by  a       thereo£ 

to  recover  the  It  appeared  at  the  trials  which  took  place  at  the  sittings 
M^utiof  fees  *^  Michaelmas  Term,  1847,  before  jnut,  B.,  that  the  above 
for  an  arrest      action  was  brouffht  bv  the  plaintiff,  who  was  a  bailiff  of  the 

under  a  ca.  sa.,  ^  .  . 

made  by  the      sheriff  of  Cambridgeshire,  to  recover  from  the  defendant, 

direction  of  ,  ^  •j'»i^  .  _^'i» 

the  attorney,      ^'^o  was  a  mrmer  residmg  m  that  county,  certam  tees, 

amounting  to  the  sum  of  3^  3«.,  for  arresting  and  carrying 
to  Cambridge  gaol  a  person  of  the  name  of  Payne,  against 
whom  the  defendant  had  obtained  a  judgment,  and  issued 
a  writ  of  ca.  sa.  The  defendant,  it  appeared,  had  a  claim 
against  Payne  on  a  promissory  note,  and  had  instructed  his 
attorney,  Mr.  PFilkin;  to  bring  an  action  upon  it  Mr.  Wilkin 
accordingly  wrote  to  his  town  agents  to  commence  an  action, 
which  they  did,  and  subsequently  obtained  a  judgment 
against  Payne.  The  defendant  then  instructed  Mr.  WiUdn 
to  sue  out  execution  against  Payne,  and  Mr.  Wilkin  having 
written  to  his  town  agents  to  do  so,  those  gentlemen  issued 
a  writ  of  ca.  sa.,  and  sent  it  to  the  undersheriff  of  Cambridge- 
shire, with  directions  that  the  warrant  should  be  given  to 
the  plaintiff,  a  bailiff  of  the  sheriff,  who  accordingly  executed 
the  same.  Under  these  circumstances  it  was  insisted  that 
the  plaintiff's  remedy  was  against  the  attorney  who  em- 
ployed him,  and  not  against  the  client,  and  that  the  action 
was  therefore  wrongly  brought,  and  that  the  plaintiff  must 
be  nonsuited.  The  learned  Judge,  however,  refused  to 
nonsuit  the  plaintiff,  and  a  verdict  was  returned  in  his 
favour,  reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  The  above  rule  having  been  accordingly  obtained, 

Huddkston  now  shewed  cause.  The  action  is  well  brought 
against  the  client  The  attorney  acts  as  an  agent  of  a  dis- 
closed principal  throughout,  and  is  only  liable  to  the  bailiff 


Manv. 
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for  fees  under  special  circurostaaces.  In  Hart  v.  White  (a)  18-*8. 
it  was  held,  that  the  solicitor  under  a  commission  in  bank-  mT l^ 
ruptcy  was  not  liable  for  the  fees  of  the  messenger,  even  ». 

although  he  nominated  the  messenger ;  Hartop  v.  Juckes  {b) ; 
but  that  the  remedy  was  against  the  petitioning  creditor. 
In  Robins  v.  Bridge  (c)  it  was  held,  that  the  attorney  in  a 
cause  was  not  personally  liable  to  a  witness,  whom  he 
subpoenaed  to  give  evidence,  for  the  expenses  of  his 
attendance.  In  a  late  case  of  Maybery  v.  Mansfield  (d), 
the  Court  of  Queen's  Bench  held  that  the  attorney  of  the 
plaintiff  was  not  liable  in  an  action  brought  by  the  sheriff 
to  recover  his  fees  due  on  the  execution  of  a  writ  of  ca.  sa. 
against  the  defendant  in  the  original  action ;  and  Mr. 
Justice  JSrle  in  that  case  is  reported  to  have  said,  that 
^the  law  is,  that  the  client  is  liable  in  such  a  case  as  this." 
[Aldersouy  B. — The  dictum  attributed  to  that  learned  Judge 
was  not  necessary  for  the  determination  of  that  case.]  In 
a  still  later  case  of  Seal  v.  Hudson  (^),  Mr.  Justice  Coleridge 
seems  to  have  thought,  that  in  a  case  like  the  present,  the 
attorney  was  not  liable.  The  case  of  Foster  v.  Blakehck  (f) 
will  no  doubt  be  relied  on  by  the  defendant,  as  shewing 
that  the  attorney  is  liable  to  the  sherifi^s  officer  for  the  fees ; 
but  that  case  b  distinguishable,  as  there  the  bailiff  was 
specially  employed  by  the  attorney.  The  same  remark 
iqpplies  to  the  case  of  fVaJbank  v.  Quarterman  {g).  In  New^ 
ton  V.  Chambers  (A)  it  was  held,  the  bailiff  might  bring  the 
action  against  the  attorney,  but  there  also,  there  was  proof 
of  an  employment  by  the  attorney,  and  of  a  special  usage 
in  the  county,  for  the  attorney  to  be  charged  with  the  fees. 

(a)  Holt.  N.  P.  C.  376.  &  R.  4S.    See  also  Ormerod  v. 

(b)  2  M.  &  S.  438  ;   S.  C.  2      Foskett,  Peake's  Add.   Ca.   77  ; 
Rose,  263.  Townsend  v.  Carpenter,  *2  C.  &  P. 

(c;  3   M.   &  W.    114;    S.  C.  118;  S.  C.  R.  &  M.  314;   and 

6  Dowl.  140.  Branwell  v.  Penneck,  7  B.  &  G. 

(d)  16  Law  Jour.  N.  S.,  Q.  B.  536;  S.  C.  1  M.  &  R.  409. 
102.  {g)  3  C.  B.  94. 

(e)  Ante,  vol.  4,  p.  760.  (A)  Ante,  vol.  1,  p.  869. 
(/)  5  B.  &  C.  328  ;  S   C.  8  D. 
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1848.  G^MdUey,  in  support  of  the  rule,  was  stopped  by  the 

-^  ^       Court,  who  intimated  they  would  hear  him,  if  they  should 
V.  afterwards  consider  it  to  be  necessary. 

Cur,  adv.  vuU, 

RoLFE,  B.,  afterwards  (a)  delivered  the  judgment  of  the 
Court.  In  this  case  we  think  the  rule  must  be  made 
absolute  to  enter  a  nonsuit  The  action  is  brought  by  the 
plaintiff,  a  bailiff  of  the  sheriff  of  Cambridgeshire,  against 
the  defendant,  to  recover  the  sum  of  SL  Ss.  for  the  plain- 
tiff's trouble  in  executing  a  writ  of  ca.  sa.  issued  against  a 
third  party,  at  the  suit  of  the  defendant,  and  at  his  request 
The  defendant  has  pleaded  non  assumpsit  It  was  objected 
at  the  trial  that  the  defendant  was  not  liable,  but  that  the 
defendant's  attorney  was  the  party  who  ought  to  have  been 
sued,  and  upon  this  ground  a  rule  was  obtained  to  enter  a 
nonsuit  The  case  was  argued  before  us  in  last  Trinity 
Term,  and  the  Court  took  time  to  consider  their  judg- 
ment 

The  case  of  Foster  v.  Blahelock  {b)  decides  that  a  sheriff's 
officer,  who  has  been  employed  by  an  attorney  to  execute 
writs  for  him,  may  maintain  an  action  against  the  attorney 
for  the  fees  usually  paid  on  such  occasions.  The  case  of 
WaWank  v.  Qtmrterman  (c)  is  expressly  in  point  There 
it  was  held,  that  an  attorney  who  employs  a  sheriff's  bailiff 
is  liable  to  him  for  his  fees,  and  that  the  client  is  not  liable, 
there  being  no  privity  between  him  and  the  officer. 

The  plaintiff,  on  the  other  hand,  relied  upon  the  case  of 
Mayhery  v.  Mansfield  (d).  That  decision,  however,  is  not 
at  variance  with  Walbank  v.  Quarterman,  for  in  the  former 
case,  the  action  was  by  the  sheriff,  whose  right  of  action 
depends  upon  statutes  and  not  upon  contract  The  plaintiff, 
also  relied  upon  the  case  of  Seal  v.  Hudson  (e)  in  the  Bail 
Court,  where  my  Brother  Coleridge  appears  to  have  been 

(fl)  In  Trinity  Vacation,  (cO  16  Law  Jour.  N.  S.,  a  B. 

{b)  5  B.  &  C.  328.  102. 

(c;  3  C.  B.  94.  (e)  Ante,  vol.  4,  p.  76o. 
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of  opinion,  that  the  sheriff's  officer  could  not  sue  the 
attorney  except  under  special  circumstances.  It  does  not, 
however,  appear  that  the  learned  Judge's  attention  was 
directed  to  all  the  cases  on  the  subject.  If,  however,  the 
case  of  Seal  v.  Hudson  {a)  is  to  be  considered  at  variance 
with  those  of  Foster  v.  Blahehck  (J)  and  Walbank  v.  Quar- 
terman  (c),  and  this  Court  is  compelled  to  choose  between 
conflicting  authorities,  we  prefer  adhering  to  Foster  v. 
Blahehck. 

Rule  absolute. 
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(a)  Ante,  vol.  4,  p.  760. 
(6)  5  B.  &  C.  328. 


(c)  3  C.  B.  94. 


1848. 


Mail^ 
Mann. 


Butler  v.  Cornet. 

X  HIS  was  a  nile  calling  on  the  plaintiff  to  shew  cause  Onanappli. 
whj  the  defendant  should  not  be  at  liberty  to  enter  a  sug-  ^  mi^et^ 
eestion  on  the  roll  to  deprive  the  plaintiff  of  costs,  under  5°   •  "^^^  ^ 
the  County  Courts'  Act,  9  &  10  Vict,  c.  95,  s.  129.  plaintiff  of 

The  rule  had  been  obtained  on  affidavits  stating  that  the  the  9  &  lo 
cause  of  action  arose  within  the  jurisdiction  of  the  County  g,'^\  jg' 
Court,  and  was  one  for  which  a  plaint  might  have  been  ?"^^3®^^*^^ 
entered  in  the  County  Court.     That  the  plaintiff  had  davit  should 
recovered  a  verdict  for  1921  \5s.  only;   that  the  plaintiff  ezoeptionshi 
and  the  defendant  resided  within  twenty  miles  of  each  ^®  ^22?!?*^' 
other;  and  that  neither  of  them  was  an  officer  of  the  the  plaintiff 

relies  on  the 
County  Court.  case  coming 

within  the 
provisions  of 

Needham  shewed  cause.     The  materials  upon  which  this  "omc  other 

*  ^     ^     section  which 

application  is  made  are  insufficient     It  may  be  that  this  is  would  except 

^^  ''  it  from  the 

operation  of 
the  129th  section,  it  is  for  him  to  shew  that  fact,  and  the  defendant  need  not  negatife  it  in 
the  first  instance. 

If  a  reasonable  doubt  exists,  upon  the  aflSdavits,  as  to  the  fact  whether  the  case  coroes  within 
the  129th  section  or  not,  the  Court  will  permit  the  suggestion  to  be  entered ;  leaving  the  plaintiff 
to  traverse  or  demur  to  it 

Qauers,  if  actions  on  bills  of  exchange  under  202.  are  within  the  jurisdiction  of  the  County 
Courts? 


46 


CASES  ON   POINTS  OF   PRACTICE,   EXCH. 


1848. 


Butler 

V. 
COENEY. 


an  action  by  an  attorney,  in  which  case  the  plaintiff  would 
have  a  right  to  bring  it  in  the  superior  (^urt;  Jones  v. 
Brawn  {a) ;  or  it  may  be  on  a  contract  of  marriage^  or  on 
a  cause  of  action,  excepted  from  the  jurisdiction  of  the 
County  Court,  under  the  58th  section. 


Parke,  B. — All  that  the  defendant  is  bound  to  do  is  to 
bring  the  case  within  the  128th  and  129th  sections  (A). 
If  he  does  this,  he  does  enough ;  and  it  is  for  the  plaintiff 
to  shew  that  the  case  comes  within  some  other  sections 
which  interfere  with  the  provisions  of  the  129th  section. 
If  the  plaintiflF  be  an  attorney,  or  the  action  be  an  action 
for  breach  of  contract  of  marriage,  the  plaintiff  may  shew 
that.     The  defendant  is  not  bound  to  negative  it 


(a)  Ante,  vol.  5,  p.  716.     See 
also  Lewis  v.  Hance,  ibid.  p.  641. 

(6)  9  &  10  Vict.  c.  96,  8.  128. 
"That  all  actions  and  proceed- 
ings which  before  the  passing  of 
this  act  might  have  been  brought 
in  any  of  her  Majesty's  superior 
Courts  of  record  where  the  plain- 
tiff dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the 
cause  of  action  did  not  arise 
whoUy  or  in  some  material  point 
witliin  the  jurisdiction  of  the 
Court  within  which  the  defend- 
ant dwells  or  carries  on  his  busi- 
ness at  the  time  of  the  action 
brought,  or  where  any  officer  of 
the  County  Court  shall  be  a  party, 
except  in  respect  of  any  claim  to 
any  goods  and  chattels  taken  in 
execution  of  the  process  of  the 
Court,  or  the  proceeds  or  value 
thereof,  may  be  brought  and  de- 
termined in  any  such  superior 
Court,  at  the  election  of  the  party 
suing  or  proceeding,  as  if  this 
act  had  not  been  passed.** 

Sect.  129.  "That  if  any  action 


shall  be  commenced  after  the 
passing  of  this  act  in  any  of  her 
Majesty's  superior  Courts  of  re- 
cord, for  any  cause  other  than 
those  lastly  herein-before  speci- 
fied, for  which  a  plaint  might 
have  been  entered  in  any  Court 
holden  under  this  act,  and  a  ver- 
dict shall  be  found  for  the  plain- 
tiff for  a  sum  less  than  twenty 
pounds,  if  the  said  action  is 
founded  on  contract,  or  less  than 
five  pounds  if  it  be  founded  on 
tort,  the  said  plaintiff  shall  have 
judgment  to  recover  such  sum 
only,  and  no  costs  ;  and  if  a 
verdict  shall  not  be  found  for  the 
plaintiff  the  defendant  shall  be 
entitled  to  his  costs  as  between 

4 

attorney  and  client,  unless  in 
either  case  the  Judge  who  shall 
try  the  cause  shall  certify  on  the 
back  of  the  record  that  the  action 
was  fit  to  be  brought  in  such 
superior  Court." 

See  Meetan  v.  NichoUs,  ante, 
vol.  6,  p.  799. 
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Needham  then  relied  on  aflSdavits  which  he  produced, 
shewing  that  the  cause  of  action  was  on  a  bill  of  exchange. 
It  is  submitted  that  actions  on  bills  of  exchange  are  not 
withm  the  jurisdiction  of  the  County  Courts.  A  cause 
of  action  on  a  bill  of  exchange  cannot  be  said  to  arise  in 
one  place  more  than  another ;  Mondel  v.  Steele  (a). 
[Parke,  B. — It  has  been  said,  that  in  a  late  case  in  the 
Common  Pleas,  the  Chief  Justice  of  that  Court  and  my 
Brother  Maule  threw  out  some  doubt  as  to  whether  actions 
on  bills  of  exchange  were  within  the  County  Courts'  Act 
I  should  like  to  know  the  ground  upon  which  that  doubt 
was  founded.  Aldersariy  B. — Is  not  the  meaning  of  the 
128th  section  that  the  superior  Courts  shall  not  have  con- 
current jurisdiction  when  any  material  part  of  the  cause  of 
action  arises  within  the  jurisdiction  of  the  County  Court?] 

Maniity,  in  support  of  the  rule.  The  affidavits  shew 
that  the  cause  of  action  is  not  solely  on  a  bill  of  exchange, 
but  for  goods  sold  and  delivered;  and  these  latter  are  a 
material  cause  of  action  arising  within  the  jurisdiction  of 
the  County  Court  [Alderson,  B. — The  128th  section  is 
awkwardly  worded.  I  am  not  sure  it  does  not  mean  ^^  if 
no  material  part  of  the  cause  of  action  arises  out  of  the 
jurisdiction,''  instead  of  meaning  as  I  at  first  thought,  **  if 
any  material  part  of  the  cause  of  action  arises  within  it"] 
It  is  submitted  that  the  section  means  to  give  a  concurrent 
jurisdiction  to  the  superior  Courts  in  those  cases  only  in 
which  the  cause  of  action  does  not  arise  wholly  or  in  some 
material  part  within  the  jurisdiction  of  the  County  Court 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  absolute  on  the  simple  ground  that  the  matter  should 
be  put  upon  the  record.  By  permitting  the  suggestion  to 
be  placed  upon  the  record,  we  decide  nothing  finally ;  for 
the  plaintiiBP  may  either  traverse  it  or  demur  to  it:  whereas, 

(a)  S  M.  &  W.  640;  S.  G.  1  DowL  156,  N.  S. 
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1848. 


BOTLEB 

V. 
COANSY. 


if  we  refuse  this  application,  we  decide  conclusively  against 
the  defendant  It  is  sufficient  that  there  is  not  such  an 
answer  given  to  this  application,  as  to  induce  us  to  do  that 
I  give  no  opinion  upon  whether  an  action  on  a  bill  of 
exchange  under  20L  is  within  the  jurisdiction  of  the 
County  Courts.  It  is  enough  that  there  exists  a  sufficient 
doubt  to  prevent  us  firom  depriving  the  defendant  of  the 
power  to  raise  it  on  the  record. 


Aldebson,  B.  (a). — I  am  of  the  same  opinion. 

RoLFB,  R — When  it  is  once  decided  that  the  proper 
mode  of  proceeding  is  by  entering  a  su^estion  on  the 
record,  it  is  very  inconvenient  that  we  should  tiy  the 
question  on  affidavit.  The  necessity  for  coming  to  us  for 
this  leave  is,  I  apprehend,  only  because  the  party  has  not 
the  custody  of  the  record.  If  a  prima  facie  case,  therefore, 
is  made  out,  it  seems  almost  a  matter  of  right  that  the 
suggestion  should  be  entered. 

Rule  absolute. 


(a) 


Parke,  B.«  bad  left  the  Court  during  the  argument 


CoNNOP  V.  Chalijs  and  Another. 

JL  HIS  was  a  rule  calling  upon  the  defendants  to  shew 
cause  why  the  verdict  in  this  case  should  not  be  set  aside, 
and  instead  thereof  a  verdict  entered  for  the  plaintiff  for 
3021,  pursuant  to  leave  reserved  to  that  effect  at  the  triaL 
It  appeared  that  this  was  an  action  on  the  case  against 
upoouTother  ^®  defendants  as  sherifis  of  Middlesex,  for  an  escape; 


The  attorney 
of  tbe  pUmtiff 
hat  no  aatbo- 
ri^  to  order 
tlie  dkcbarge 
of  tbe  de- 
fendant out  of 
eostodynpon 


tiMee  of  payment  of  debt  and  eoets. 
TWercfore,  where  the  plaintiff's  attorney,  upon  the  defendant  paying  a  portion  of  the  debt, 
giving  a  warrant  of  attorney  to  lecure  the  oalance,  directed  the  sheriff  to  discharge  him  out 
ly,  which  the  sheriff  accordingly  did :  HeU,  that  the  sheriff  was  liable  as  for  an  escape. 


./ 
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to  which  they  had  pleaded,  first,  the  general  issue ;  and, 
secondly,  leave  and  license.  At  the  trial,  which  took  place 
before  Potlock,  C.  B.,  at  the  sittings  after  Michaelmas  Term, 
1847,  it  appeared  that  the  plaintiff  had  obtained  a  judgment 
in  an  action  against  one  Walmsley,  and  issued  a  writ  of 
ca.  sa.  against  him,  directed  to  the  sherifis  of  Middlesex. 
That  the  defendants  directed  their  warrant  to  Garrett,  one 
of  their  officers,  to  execute  the  writ,  who  accordingly  arrested 
Wahnsley.  Whilst  Walmsley  was  at  the  lock-up  house,  an 
arrangement  was  made  between  him  and  the  plaintiff's 
attorney,  that  he  should  be  discharged  out  of  custody,  upon 
payment  of  25L,  and  giving  a  warrant  of  attorney  to  secure 
the  residue  of  the  debt  The  money  was  paid,  and  the 
warrant  of  attorney  given,  and  the  plaintiff's  attorney  then 
gave  the  sheriff's  officer  the  following  written  authority  for 
Walmsley's  discharge : — *^  Connap  v.  fFabnsley.  Discharge 
the  defendant  out  of  your  custody  on  payment  of  the  proper 
fees.  6.  Milbum,  plaintiff's  attorney."  Walmsley  was 
accordingly  discharged  out  of  custody,  and  the  present 
action  was  then  brought  It  did  not  appear  that  the 
attcmiey  had  any  authority  from  the  plaintiff  to  give  this 
dischaige ;  nor  did  it  appear  that  the  plaintiff  bad  in  any 
way  repudiated  the  act  of  his  attorney,  other  than  by 
bringing  the  present  action.  Upon  these  facts  it  was  con- 
tended, upon  the  part  of  the  plaintiff,  that  he  was  entitled 
to  a  verdict  for  the  fiill  amount  of  the  debt  due  from 
Walmsley ;  the  attorney  having  no  authority  to  order  the 
discharge  of  Walmsley  upon  any  other  terms  than  upon 
payment  of  the  whole  debt;  and  the  discharge  by  the 
sheriff,  therefore,  amounting  to  an  escape.  The  Chief 
Baron  directed  the  jury  that  if  they  were  of  opinion  that 
the  attorney  had  acted  fidrly  and  reasonably  in  the  matter, 
and  the  plaintiff  had  not  repudiated  his  acts,  they  should 
find  a  verdict  for  the  defendants.  The  jury  aocordmgly 
found  a  verdict  fur  the  defendants;  leave  being  reserved  to 
the  plaintiff  to  move  to  have  the  verdict  entered  for  him. 
A  role  nisi  having  been  obtained  accordingly  to  enter  a 
you  VL  B  !>•  &  T^ 


1848. 


CONNOP 
V. 

Chalus 
ind  Anotbtr. 
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1848.       verdict  for  the  plaintiff;  the  amount,  whether  for  the  whole 
0^!^^^    debt  or  for  the  residue  for  which  the  warrant  of  attorney 
V*  was  given,  to  be  determined  by  the  Court; 

CUALLIB 

and  Another. 

JS.  James  and  Burchell  now  shewed  cause.  The  case 
of  Savory  v.  Chapman  (a),  which  seems  at  first  sight 
an  authority  in  favour  of  the  plaintiff,  is  distinguishable. 
There  an  action  had  been  brought  against  the  marshal  of 
the  Queen's  Bench  for  permitting  the  escape  of  a  party 
imprisoned  in  execution,  and  it  was  held  that  it  was  no 
sufficient  answer  to  plead  that  the  attorney  for  the  plaintiff, 
at  whose  suit  the  party  was  imprisoned,  did,  as  such  attorney, 
require  and  license  the  marshal  to  discharge  the  prisoner. 
There,  it  did  not  appear  that  the  attorney  had  received  any 
part  of  the  debt,  or  any  security  even  for  its  payment  In 
Payne  v.  Chute  {b)  it  is  said,  that  an  attorney,  after  judg- 
ment, may  acknowledge  satbfaction  on  the  record  without 
a  new  warrant.  If  that  be  so,  he  may  give  a  discharge, 
and  it  cannot  be  necessary  that  it  should  state  on  the  face 
of  it  the  receipt  of  the  debt.  [Piatt,  B. — The  Reg.  Gen., 
Easter  Term,  7  Vict,  (c),  requires  that  the  ^^  satisfisustion- 
piece  shall  be  signed  by  the  plaintiff  or  plaintifls."  That 
affords  you  an  argument  that  previously  the  attorney  alone 
might  have  signed  it]  The  case  of  Crozer  v.  Pilling  {d) 
shews,  that  where  a  defendant,  on  being  taken  in  execution 
under  a  writ  of  ca.  sa.,  tendered  the  debt  and  costs  to  the 
plaintiff's  attorney,  the  latter  was  bound  to  sign  his  dis- 
charge, and  that  he  was  liable  to  an  action  on  the  case,  for 
refusing  to  do  so,  until  the  defendant  had  paid  an  inde- 
pendent collateral  demand  for  costs.  In  the  present  case, 
the  attorney  did  not  order  the  dischai^  without  taking 
security  for  the  payment  of  the  residue  of  the  debt;  and 
there  must  always  be  left  a  discretion  in  the  attorney  as  to 
the  sufficiency  of  the  security.    Besides  here,  the  client  has 

(a)  11  A.  &  E.  S29;  S.  C.  3         (c)  12  M.  &  W.  868. 
P.  &  D.  604;  8  Dowl.  656.  fd)  4  B.  &  G.  26;  S.  G.  6  D. 

{b)  1  Roll.  Rep.  365.  &  R.  129. 
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in  no  way  repadiated  the  authority  of  his  attorney,  except        1848. 
by  bringing  the  present  action.  ^TI^'^""^ 

V. 
_.  df  Al  US 

Martin,  in  support  of  the  rule.     There  is  no  relation   and  Another, 
subsisting    between    attorney    and    client,   which    would 
authorize  the  former  to  order  the  discharge  of  the  debtor 
in  execution  upon  any  other  terms  than  payment  of  the 
debt.     [He  was  stopped  by  the  Court.] 

Pollock,  C.  B. — The  rule  must  be  absolute.  It  does 
not  appear  upon  the  evidence  as  given  at  the  trial,  that  the 
jdaintiff  authorized  the  attorney  in  any  way  to  enter  into 
the  agreement  which  he  made  with  the  defendant  in  the 
fiirmer  action.  Upon  these  &ct8,  thereforci  the  sheriff  is 
liable  for  an  escape. 

AiiDEBflaw,  B.-— I  am  of  the  same  opinion.  The  attorney 
has  no  authority  from  his  client  to  accept  any  thing  but 
money  from  the  debtor.  If  he  may  take  a  warrant  of 
attorney,  he  may  equally  take  a  bill  of  exchange  or  any 
other  security. 

BoLFE,  B. — According  to  what  fell  from  the  Court 
in  the  case  of  Payne  v.  Oiute  it  would  seem  that  the 
attorney  in  the  present  case  was  justified  in  receiving  the 
fruits  of  the  execution  as  far  as  regarded  the  sum  of  25/., 
which  were  put  into  his  hands ;  but  had  no  authority  to 
order  the  discharge  of  the  debtor,  upon  the  latter  giving 
him  a  warrant  of  attorney  for  the  balance.  The  verdict 
must  therefore  be  entered  for  the  plaintiff  for  3021 

Platt,  B.,  concurred. 

Rule  absolute  accordingly. 


E  2 
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1848. 


A  debt 
eruing  due 
fuioe  action 
brought,  can- 
not be  the 
iobject  of  a 
■et-off  in  tuch 
action. 


Richards  r.  Jabies. 

Declaration  m  debt  on  an  indenture,  containing 
a  covenant  to  pay  to  the  plaintiff  500L,  on  the  22nd  of 
January,  a.d.  1830. 

Plea.  As  to  the  debt  and  damages  other  than  the  costs 
of  the  action,  that  the  plaintifiF  ought  not  further  to  maintain 
his  action,  because  the  defendant  says,  that  after  the  com- 
mencement of  this  suit,  and  before  the  time  of  the  pleading 
of  this  plea,  he,  the  plaintiff,  became  and  was,  and  still  is, 
indebted  to  the  defendant  in  the  sum  of  550iL,  for  money 
since  the  commencement  of  this  suit,  and  before  the 
pleading  of  this  plea,  paid  by  the  defendant  for  the  use  of 
the  plaintiff,  at  his,  the  plaintiff's  request ;  which  said  money 
exceeds  the  said  debt  and  all  damages  other  than  the  said 
costs ;  and  which  said  money  he,  the  defendant,  hereby  offers 
to  set-off  and  allow  to  the  said  plaintiff,  &c.  Wherefore,  &c. 

Special  demurrer.  That  the  plea  does  not  shew  that  the 
debt  attempted  to  be  set-off  was  due  to  the  defendant  at 
the  commencement  of  this  suit ;  and  that  it  appears  by  the 
said  plea,  that  the  debt  became  due  after  the  commence- 
ment of  this  suit ;  and  that  by  law  a  debt  becoming  due 
after  the  commencement  of  an  action,  cannot  be  set-off  in 
such  action. 

Joinder  in  demurrer. 


Butt,  in  support  of  the  demurrer.  The  plea  is  bad. 
The  defendant  has  no  right  to  plead  a  set-off  which,  before 
the  new  rules,  he  could  not  have  given  in  evidence  under 
the  general  issue  upon  a  notice  of  set-off.  The  statute 
allowing  set-off  of  mutual  debts  is  the  2  Geo.  2,  c.  22, 
8.  13  (a),  and  its  language  does  not  authorize  any  debts  to 


(a)  2  Geo.  2,  c.  22,  s.  13. 
''That  where  there  are  mutual 
debts  between  the  iilaintiff  and 
defendant,  or  if  either  party  sue 


or  be  sued  as  executor  or  ad- 
ministrator, where  there  are  mu- 
tual debts  between  the  testator 
or  intestate  and  either  party,  one 
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be  set-off  exoept  such  as  exist  at  the  time  of  the  commence- 
ment of  the  action.  The  cases  of  JEvans  v.  leaner  {a), 
and  BraitkwaUe  ▼•  Coleman  {b\  shew  that  a  plea  of  set-off, 
which  states  the  plaintiff  to  be  indebted  at  the  time  of  the 
plea  pleaded,  instead  of  at  the  commencement  of  the  suit, 
is  bad.  [He  referred  also  to  Le  Bret  v.  PapWon  (c),  and 
Rogerson  v.  Ladbroke  (rf).] 


1848. 


Pkipson,  contrJL  It  may  be  admitted  that  there  is  no 
case  which  decides  that  a  plea  like  the  present  is  good,  but 
there  is  also  none  to  shew  that  it  is  bad.  The  question, 
therefore,  is,  whether  it  may  not  come  within  the  terms 
of  the  statute.  That  statute  is  remedial,  and  is,  therefore, 
to  be  beneficially  construed.  It  says,  '^  where  there  are 
mutual  debts  between  the  plaintiff  and  defendant,**  <<one 
debt  may  be  set  against  the  other,  and  such  matter  may  be 
given  in  evidence  upon  the  general  issue,  or  pleaded  in 
bar,  as  the  nature  of  the  case  shall  require.**  And  it  goes 
on  to  say,  that  where  the  general  issue  shall  be  pleaded, 
notice  of  the  set-off  shall  be  given  at  the  same  time.  The 
statute,  therefore,  seems  to  contemplate  by  the  words  *^  or 
pleaded  in  bar,  as  the  nature  of  the  case  shall  require,**  a 
plea  of  set-off  like  the  present  to  the  further  maintenance 
of  the  action,  and  not  a  plea  in  bar  to  the  whole  action 
generally.     [He  referred  also  to  Le  Bret  v.  PapiUorL] 

Pollock,  C.  B. — ^There    must   be  judgment   for   the 


debt  may  be  set  against  the  other, 
and  each  matter  may  be  given  in 
evidence  upon  the  general  issue, 
or  pleaded  in  bar,  as  the  nature 
of  Uie  case  shall  require,  so  as  at 
the  time  of  his  pleading  the  ge- 
neral issue,  where  any  such  debt 
of  the  plaintiff,  his  testator  or  in- 
testate, is  intended  to  be  insisted 
on  in  evidence,  notice  shall  be 
given  of  the  particular  sum  or 


debt  so  intended  to  be  insisted 
on,  and  upon  what  account  it 
became  due,  or  otherwise,  such 
matter  shall  not  be  allowed  in 
evidence  upon  such  general 
issue." 

(a)  3  T.  R.  186. 

(6)  4  N.  &  M.  654. 

(c)  4  East,  602. 

((^  1  Bing.  93 ;  S.  C.  7  Moore, 
412. 
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1848. 


R1CHABD8 

V. 

James. 


plaintiff.  There  is  no  precedent  for  a  plea  like  the 
present  The  defendant  cannot  set-off  in  this  manner  a 
debt  which  has  arisen  since  the  commencement  of  the 
action. 


Alderson,  B. — ^The  present  case  must  have  arisen  again 
and  again,  and  would,  no  doubt,  have  found  its  way  into 
the  books;  but  that  every  one  must  have  thought  that  there 
was  no  doubt  upon  the  subject 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  Plaintiff. 


An  incorpo- 
rated company 
were  serred 
with  a  writ  in 
debt.     An 
attorney  on 
their  behalf 
entered  an 
appearance 
for  them,  and 
consented  to 
a  Judge's 
order  to  refer 
'*  the  claims 


Faviell  v.  The  Eastern  Counties  Railway  Coaipant. 

Al  rule  had  been  obtained  in  Easter  Term  last,  calling 
upon  the  above  named  company  to  shew  cause  why  they 
should  not  pay  to  the  plaintiff  the  sura  of  12,589/.  9s.  7d., 
being  the  amount  awarded  to  him. 

It  appeared  upon  the  affidavits  that  the  plaintiff  had 
issued  a  writ  in  debt  against  the  company  to  which  they 
had  entered  an  appearance  by  an  attorney.  No  further 
proceedings  had  been  taken  in  the  action,  the  attorney  for 

of  the  plaintiff 

in  the  action"  to  arbitration.  When  the  parties  were  before  the  arbitrator,  the  plaintiff  adduced 
evidence  of  a  claim  of  1U,307/.  Os.  \d.t  which  was  included  in  his  particulars,  but,  to  the  proof  of 
which,  objection  was  made  on  behalf  of  the  defendants,  on  the  ground  that  it  was  a  claim  for 
unliquidated  damages.  The  arbitrator  received  the  evidence,  and  made  his  award  for  a  sum  of 
14,000/.  odd,  including  the  above  sum.  The  appointment  of  the  attorney  was  not  under  sea!, 
but  it  appeared  that  the  company  had  notice  of  the  proceedings  taken  by  the  attorney,  and  had 
not  interfered. 

On  a  rule  under  the  1  &  2  Vict.  c.  110,  s.  18,  calling  upon  the  company  to  pay  the  sum 
awarded :  Held,  that  the  question  before  the  arbitrator  having  been  whether  the  sum  in  dispute 
was  one  of  "the  claims  of  the  plaintiff  in  the  action,**  and  ne  having  decided  that  it  was,  his 
decision  on  this  matter  was  final ;  and  that  the  proper  course  for  the  company  to  have  pursued 
was  at  once  to  have  applied  to  a  Judge  to  revoke  the  submission,  on  the  ground  that  the  arbitrator 
was  exceeding  his  authority ;  and  that  not  having  done  so,  they  were  bound  by  his  decision. 

Held  also,  that  the  company  having  notice  of  the  proceedings,  and  not  having  interfered,  were 
estopped  from  contending  that  the  attorney  was  not  duly  appointed  under  seal,  or  that  he  bad 
no  authority  to  refer. 
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the  company  haying  consented  on  their  behalf  to  a  Judge's       1848. 
order,  directing  "  the  claims  of  the  plaintiff  in  the  action,       Favibll 
and  the  set-off  of  the  defendants  therein,"  to  be  referred      „  »• 

EASTEaN 

to  an  arbitrator.     The  parties  in  pursuance  of  this  order     Countibb 
attended  before  the  arbitrator,  and  claims  were  put  in  on 
behalf  of  the  plaintiff  for  sums  amounting  to  between 
300021  and  4000/.,  which  were  admitted  to  be  debts,  and 
for  a  sum  of  10,30721  Os.  Id,  which  the  plaintiff  claimed 
as  a  debt,  but  which  the  defendants  alleged  was  only 
recoyerable,  if  at  all,  as  unliquidated  damages ;  and,  there- 
fore, not  within  the  submission.     The  arbitrator  received 
evidence  of  this  latter  sum,  and  awarded  "  that  the  plaintiff 
was  entitled  to  recover  in  respect  of  his  said  claim,  the  sum 
of  14,41021  Os.  7(L,  and  that  the  defendants  were  entitled, 
in  respect  of  their  set-off  in  the  said  action,  to  the  sum  of 
182021  11^.,  and  that  the  plaintiff  was  entitled  to  recover 
the  balance,  the  sum  of  12,58921  9s.  7d.^    It  appeared  that 
the  attorney  for  the  company  had  not  been  appointed,  as 
attorney  to  defend  the  action,  under  seal,  or  in  any  other 
manner  than  by  a  verbal  authority  from  the  chairman  of 
the  board  of  directors ;  nor  had  he  any  distinct  authority 
to  refer  the  action  beyond  what  the  fact  of  his  employment 
as  attorney  would  convey.     It  appeared,  however,  that  the 
company  had  clear  notice  of  his  proceedings  on  their  behalf, 
and  that  they  had  not  interfered. 

In  Easter  Term  last,  Martin  had  moved  to  set  aside  the 
award,  on  the  ground  that  the  arbitrator  had  exceeded  his 
jurisdiction  in  awarding  on  a  claim  not  within  the  terms  of 
the  order  of  reference ;  and  also  to  set  aside  the  order  of 
reference,  on  the  grounds  that  the  attorney,  as  attorney, 
had  no  authority  to  refer  the  action ;  and  that  even  if  he 
had,  it  was  shewn  that  he  was  not  duly  appointed  as 
attorney,  the  defendants  being  a  corporate  body,  and  the 
appointment  not  being  under  seaL  The  Court,  however, 
refused  to  grant  either  rule,  saying,  that  if  there  were  any 
weight  in  the  objections  urged,  they  would  be  available 
when  the  award  came  to  be  enforced. 


Railway  Co. 
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1^48.  The  above  rule  haying  been  afterwards  obtained, 

Faviell 

„  ^'  Martifiy  WUles.  and  Prentice,  shewed  cause.     The  award 

£a8TFRN 

Counties  is  bad  for  embracing  matters  not  within  the  jurisdiction  of 
the  arbitrator.  The  reference  was  merely  of  '*  the  claims 
of  the  plaintiff  in  the  action."  The  arbitrator,  therefore, 
had  no  authority  to  inquire  into  a  matter  which,  being  a 
claim  for  unliquidated  damages,  could  not  be  the  subject 
of  an  action  of  debt.  It  will  be  said,  perhaps,  that  the 
arbitrator  has  in  effect  decided  that  this  was  a  claim  in  the 
action,  and  that  his  decision  on  this  point,  however 
erroneous,  is  final.  But  it  is  submitted  that  an  arbitrator 
cannot  give  himself  a  jurisdiction  which  did  not  previously 
exist,  merely  by  deciding  that  the  matter  is  within  his 
jurisdiction.  He  is,  in  this  respect,  like  a  Court  of  inferior 
jurisdiction,  who  cannot  by  their  erroneous  finding,  give 
themselves  jurisdiction ;  Roberts  v.  Humby  (a).  Thus,  the 
Court  of  Queen's  Bench  constantly  quash  convictions  where 
the  justices  have  eiToneously  supposed  they  had  jurisdiction 
when  they  had  not ;  and  yet  the  decision  of  justices  on 
such  matters  is  quite  as  conclusive  as  the  finding  of  an 
arbitrator  on  a  submission.  The  case  of  Mitchell  v. 
Staveley  (b)  shews  that  it  is  a  good  plea  to  an  action  on 
a  bond  conditioned  to  perform  an  award,  that  there  were 
other  matters  submitted  which  the  arbitrator  has  omitted 
to  award  upon,  although  that  fact  does  not  appear  upon 
the  face  of  the  award.  [They  referred  also  to  Vin.  Abr. 
tit.  *' Arbitrament,'^  (D  6  and  7)].  At  any  rate,  if  the 
Court  entertains  the  least  doubt  upon  the  validity  of  the 
award,  they  will  leave  the  plaintiff  to  his  remedy  by 
lu^tion,  and  not  preclude  the  defendants  from  any  appeal 
by  granting  this  summary  application.  Besides,  a  rule  like 
the  present  has  been  always  placed  on  the  same  footing  as 
a  rule  for  an  attachment;  and  no  rule  for  an  attachment 


(a)  3  M.  &  W.  120;  S.  C.  6  Dowl.  82. 
ib)  16  East,  58. 
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will  go  against  a  corporatioiL     \^Aldersany  B. — ^The  Court        1848. 
exercises  the  same  discretion  in  granting  a  rule  of  this  kind^      yIviell 

as  if  it  were  a  rule  for  an  attachment;  but  it  would  be  a      ^  *• 

Eabtben 

▼eiy  strict  application  of  that  principle,  to  say  that  the     Coontibs 

Court  would  not  make  an  order  of  this  kind  against  a     ^     ^      ' 

corporation.]     A  further  objection  to  the  present  rule  is, 

that  the  order  of  reference  is  not  binding  on  the  company; 

first,  because  an  attorney  as  such,  has  no  power  to  refer  a 

cause ;  and,  secondly,  even  if  he  had,  there  was  no  sufficient 

appointment  of  the  attorney  by  the  company  in  the  present 

instance.     An  attorney  is  authorized  to  act  as  the  agent  of 

a  par^  in  Court  to  prosecute  or  defend  an  action  in  the 

Court,  and  he  has  no  authority  to  remove  the  cause  from 

the  tribunal  in  which  it  is,  and  to  substitute  by  consent  a 

totally  different  mode  of  trying  it      [They  referred   to 

Fibner  y.   Delber  (a)  ].     Besides,  even  supposing  that  he 

had,  in  the  case   of  an  ordinary   defendant,  any   such 

authority ;  here  the  defendants  are  a  corporation,  and  can 

only  be  bound  by  an  instrument  under  the  corporate  seal. 

It  appears  that  the  attorney  was  not  appointed  by  deed, 

but  merely  by  a  verbal  authority  from  the  chairman  of 

the  Court  of  directors.     [They  referred  to  Rex  v.  The  City 

of  Chester  {b) ;  BiddeU  v.  Dowse  (c).     Alderson,  B.,  referred 

to  Bayley  v.  Buchland  (<Q.] 

The  Attorney  General,  in  support  of  the  rule.  According 
to  the  terms  of  the  Judge^s  order,  the  reference  was  of 
**  the  claims  of  the  plaintiff  in  the  action ;"  and  the  affi- 
davits shew  that  the  sum  in  dispute  was  included  as  a 
debt  in  the  plaintiff's  particulars ;  and,  therefore,  that  the 
question  really  was,  whether  debt  or  no  debt  The  attorney 
must  be  taken  to  be  properly  appointed,  as  the  company 
had  clear  notice  of  his  having  acted  as  attorney,  without 
interfering.     [He  was  then  stopped  by  the  Court] 

(a)  3  Taunt  486.  &  R.  404. 
(6)  Skin.  154 ;  S.  C.  2  Show.         (d)  1    Exch.    ]  ;    S.   C.   ante, 

365.  vol.  5,  p.  115. 
(c)  6  B.  &  C.  355 ;  S.  C.  9  D. 
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1848.  Pollock,  C.  B.— The  question  before  the  arbitrator  in 

Faviell      ^^^®  ^^®^  ^^*  whether  the  claim  in  question  was  one  of  the 

».  «  claims  of  the  plaintiff  in  the  action ;"  and  he  has  decided 

Eabtebn  ^  . 

Counties  that  it  was.  He  has,  therefore,  decided  upon  a  question 
expressly  referred  to  him,  and  his  decision  cannot  now  be 
questioned. 

Alderson,  B. — I  was  at  first  much  struck  by  the  aign- 
ment  that  the  arbitrator  could  not  decide  the  question  of 
the  extent  of  his  own  jurisdiction,  and  I  still  think  that  is 
so.  But  here  the  reference  was  of  all  **  claims  in  the 
action,''  and  the  affidavits  expressly  shew  that  the  plaintiff 
claimed  this  sum  as  a  debt  before  the  arbitrator,  and  that 
the  arbitrator  entertained  the  question.  The  defendants, 
if  they  apprehended  that  the  arbitrator  was  about  to  exceed 
his  jurisdiction,  should  have  applied  to  a  Judge  to  revoke 
the  submission.  They  did  not,  however,  do  so,  but  made 
the  question  one  for  his  determination;  and  he  has  de- 
termined it.  As  to  the  other  point,  it  would  be  a  grievous 
hardship  on  parties  suing  a  corporation,  if  they  were  obliged 
in  all  cases  to  inquire  whether  the  attorney  for  the  corpo- 
ration was  appointed  under  seal. 

Rolfe,  B.,  concurred. 

Platt,  B. — I  am  of  the  same  opinion.  Where  an 
attorney  has  been  duly  authorized  to  appear  for  a  litigant 
party,  he  has  incidentally  authority  to  conduct  the  cause, 
and  to  refer  it.  If  he  acts  without  authority,  and  the  client 
is  injured,  he  has  a  remedy  by  action  against  the  attorney. 
Here  the  attorney  in  fact  appeared  for  the  company;  they 
had  notice  that  he  had  done  so,  and  did  not  interfere.  I 
think,  therefore,  they  are  estopped  from  saying  that  he  was 
not  properly  authorized  to  appear  for  them. 

Rule  absolute. 
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X  HIS  was  a  rule  calling  upon  a  party  therein  named^  to 
shew  cause  why  execution  should  not  issue  against  him,  as 
a  shareholder  of  the  above  company,  under  the  7  &  8  Vict 
c.  110,  s.  68  (a). 

The  affidavits  upon  which  the  rule  was  granted,  shewed 
that  the  plaintiff  had  obtained  judgment  in  the  above  action 
against  the  company,  which  was  completely  registered  under 
the  7  &  8  Vict  c.  110.  There  was  a  certified  copy  of  the 
return  of  the  names  of  shareholders,  amongst  which  the 


(o)  7  &  8  Vict.  c.  no,  8.  68. 
"  That  in  the  cases  provided  by 
this  act  for  ezecotion  on  any 
judgment,  decree,  or  order  in 
any  action  or  suit  against  the 
company,  to  be  issued  against 
the  person  or  against  the  pro- 
perty and  effects  of  any  share- 
bolder  or  former  shareholder  of 
such  company,  or  against  the 
property  and  effects  of  the  com- 
pany, at  the  suit  of  any  share- 
holder or  former  shareholder,  in 
satisfaction  of  any  monies,  da- 
mages, costs  and  expenses  paid 
or  incurred  by  him  as  aforesaid 
in  any  action  or  suit  against  the 
company,  such  execution  may  be 
issued  by  leave  of  the  Court,  or 
of  a  Jndge  of  the  Court,  in  which 
such  judgment,  decree,  or  order 
shall  have  been  obtained,  upon 
motion  or  summons  for  a  rule  to 
shew  cause,  or  other  motion  or 
summons  consistent  with  the 
practice  of  the  Court,  without 
any  suggestion  or  scire  facias  in 
that  behalf;  and  that  it  shall  be 
lawful  for  such  Court  or  Judge 
to  make  absolute  or  discharge 
such  rule,  or  allow  or  dismiss 


such  motion,  (as  the  case  may 
be),  and  to  direct  the  costs  of  the 
application  to  be  paid  by  either 
party,  or  to  make  such  other 
order  therein  as  to  such  Court 
or  Judge  shall  seem  fit;  and  in 
such  cases  such  form  of  writs  of 
execution  shall  be  sued  out  of 
the  Courts  of  law  and  equity  re- 
spectively for  giving  effect  to  the 
provision  in  that  behalf  aforesaid 
as  the  Judges  of  such  Courts  re- 
spectively shall  from  time  to  time 
think  fit  to  order ;  and  the  exe- 
cution of  such  writs  shall  be  en- 
forced in  like  manner  as  writs 
of  execution  are  now  enforced : 
provided  that  any  order  made  by 
a  Judge  as  aforesaid  may  be  dis- 
charged or  varied  by  the  Court, 
on  application  made  thereto  by 
either  party  dissatisfied  with  such 
order:  provided  also,  that  no 
such  motion  shall  be  made,  nor 
summons  granted,  for  the  pur- 
pose of  charging  any  shareholder 
or  former  shareholder,  until  ten 
days'  notice  thereof  shall  have 
been  given  to  the  person  sought 
to  be  charged  thereby. 


Tbo  affidavits 
in  tapport  of 
a  rule  under 
the  7  &  8  Vict, 
c.  110,  s.  68, 
need  not  poti* 
ttvely  ttato 
that  the  partv 
is  a  sharenolcier 
of  the  oom- 
pany.     It  is 
lufficient  if 
they  shew  that 
his  name  ap- 
pears in  a  cer- 
tified copy  of 
the  return  of 
tbe  names  of 
the  share- 
holders, made 
under  the  1 8th 
section. 

Nor  is  it 
necessary  that 
the  semce  of 
notice  of  ap- 
plication for 
the  rule,  re- 
quired by  the 
68th  section, 
should  be 
personal. 
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name  of  the  party  called  upon  by  the  present  rule  was  to  be 
found;  and  it  was  sworn  that  he  was  the  party  therein 
named :  but  there  was  no  affidavit  that  in  point  of  &ct  he 
was  a  shareholder^  nor  was  there  anything  to  shew  that  he 
had  sanctioned  the  return.  It  appeared  that  the  notice  of 
the  application  for  the  rule,  required  by  the  68th  section, 
had  not  been  personally  served  on  the  party. 


BramweU  shewed  cause.  The  materials  upon  which 
this  rule  has  been  obtained  are  insufficient.  This  is  a  new 
form  of  rule  under  the  7  &  8  Vict  c.  110,  s.  68,  which 
renders  a  suggestion  or  scire  &cias  unnecessary.  The 
party  has  no  opportunity  of  afterwards  trying  the  question 
whether  or  not  he  is  a  shareholder,  and  the  decision  of  the 
Court  is  final  The  Court  will  therefore  require  the 
plaintiff  to  shew  by  direct  and  positive  allegation,  that  the 
party  he  seeks  to  charge  is  beyond  any  doubt  a  share- 
holder. All  that  the  plaintiff  has  done  here,  is,  to  shew 
that  upon  the  face  of  the  return  the  party's  name  appears  as 
a  shareholder.  Ue  should  have  sworn  positively  that  he  is 
a  shareholder.  In  the  Banking  Companies'  Act,  7  Geo.  4, 
c  46,  there  is  a  provision  in  the  6th  section,  that  the 
returns  of  the  names  of  proprietors  shall  be  received  in 
evidence  as  proof  of  the  fact  that  the  persons  named  therein, 
were  members  thereof  at  the  date  of  such  account  or  return. 
There  is  no  similar  provision  in  the  act  now  under  con- 
sideration. The  7  &  8  Vict.  c.  110,  s.  18,  only  makes  the 
copy  of  the  return  receivable  in  evidence,  without  proof  of 
the  signature  of  the  registrar,  or  of  the  seal  of  office  affixed 
thereto.  Besides,  the  notice  required  by  the  68th  section 
ought  to  have  been  personally  served. 

Gray,  in  support  of  the  rule,  was  not  called  upon. 


Per  Cubiam. — The  return  here  is  made  in  performance 
of  a  public  duty,  and  the  question  is,  whether  it  is  not 
sufficient  prim&  facie  evidence  that  the  party  is  a  share- 
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holder,  where  he  has  an  opportunity  of  denying  it  and       1848. 
does  not  do  so.    It  is  not  as  if  the  question  were  whether     xubnei 

this  was  sufficient  evidence  for  a  jury ;  for  the  Court  often    .^    ^' 

^    ^  ^  Meteok>. 

acts  on  information  and  belief.     As  to  the  service  of  the    litan  Lnri 
notice,  the  act  which  requires  it  says  nothing  as  to  its 
being  personal  service.    The  party  is  to  have  ten  days' 
notice  so  brought  home  to  him,  that  he  may  be  enabled  to 
appear. 

Rule  absolute. 
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1848.  Brown  v.  De  Winton. 

x^HANNELLy  Seijt.,  and  Athertouj  shewed  cause  against 
a  rule  obtained  by  Byles^  Seijt.^  calling  on  the  plaintiff 
to  shew  cause  why^  in  the  alternative,  a  verdict  should  not 
be  entered  for  the  defendant,  or  judgment  be  arrested.  It 
was  an  action  of  assumpsit,  and  the  declaration  contained 
a  count,  which  was  the  only  material  one,  in  the  following 
form:— "That  the  defendant,  on  the  11th  of  September, 
1845,  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  his,  the  defendant's  own  order,  15L  for 


Where  the 
maker  of  a 
note  made  it 
payable  to  hif 
own  order, 
and  indorsed 
it  in  blank,  it 
was  held  that 
the  instrument 
was  not  a  pro- 
missory note 
neffotiable 
under  the 
statute  3  &  4 
Ann.  c.  9, 

by 'the  Siorae-  ^alue  received,  two  months  after  the  date  thereof,  which 

ment,  the 
holder  obtained 
a  right  of 
action  against 
the  maker ; 
and,  there- 
fore, where  a 

declaration  described  such  an  instrument  as  a  **  promissory  note,**  it  was  held  that  although 
it  might  be  bad  on  special  demurrer,  yet  the  defendant  ha?mg  pleaded  over,  the  objection  was 
not  available  in  arrest  of  judgment ;  and  although  an  allegation  in  the  declaration,  that  the 
defendant  had  "  indorsed**  the  instrument,  might  be  objectionable  on  special  demurrer,  it  was 
not  arailable  in  arrest  of  jpdgment 


period  had  elapsed  before  the  commencement  of  the  suit, 
and  the  defendant  then  indorsed  the  same  to  the  plaintiff, 
whereof  the  defendant  had  due  notice,  and  then  in  con* 
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sideration  of  the  premises,  promised  to  pay  the  amount  of       1848. 
the  said  note  to  the  plaintiff,  according  to  the  tenor  and       Beown 
effect  thereofi**    The  defendant  traversed,  first,  the  making,  j^^  wiWon 
and,  secondly,  the  indorsing  of  the  note.     At  the  trial, 
before  JErk,  J«,  the  following  instrument  was  produced: — 

London,  September  11th,  1845. 

"  75L  Two  months  after  date  I  promise  to  pay  to  my 
own  order  the  sum  of  7521  for  value  received. 

C.  L.  Db  Winton,  Lieut.  16th  Begt. 

To  Sir  J.  Eirkland  &  Ca, 
80,  Pall  Mall,  London." 

Indorsed  «  C.  L.  De  Winton,  Lieut  16th  Regt.'* 

It  was  objected  that  this  was  not  a  promissory  note 
within  the  provisions  of  the  statute  of  3  &  4  Ann.  c.  9, 
and,  consequently,  that  the  plaintiff  could  not  sue  upon  it. 
A  verdict  was  taken  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  himself,  if  the 
Court  should  be  of  opinion  that  he  was  entitled  so  to  do. 
A  rule  for  that  purpose  was  obtained  accordingly.  The 
question  was,  whether  the  note  as  declared  on  was  one  on 
which  the  plaintiff  was  entitled  to  recover.  The  plaintiff 
contended  that  it  was.  That  would  of  course  depend  upon 
the  language  of  the  3  &  4  Ann.  c.  9,  s.  1.  No  doubt  the 
preamble  of  that  statute  only  referred  to  notes  in  writing 
promising  to  pay  '*  unto  any  other  person,"  but  the  enacting 
part  of  the  section  contained  much  more  extensive  language. 
The  first  part  of  the  enacting  clause  was  only  co-extensive 
with  the  preamble,  but  in  the  second  part,  language  was 
used  which  would  embrace  such  an  instrument  as  the 
present,  as  it  provided  for  notes  *^  payable  to  any  person  or 
persons."  Those  words  would  clearly  extend  to  such  a 
note  as  that  on  which  the  present  action  was  brought,  it 
being  made  payable  to  the  maker's  own  order.  With 
respect  to  the  authorities  as  to  the  construction  to  be  put 
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1848.  upon  the  statute,  they  were  conflicdng.  Thus,  in  FBght  ▼. 
M*Lean  (a),  the  Court  of  Exchequer  hdd  that  the  sutute 
did  not  apply  to  such  instruments  as  the  present.  That, 
however,  was  a  decision  in  Michaelmas  Term,  1846,  and  in 
Wood  y.  Myttan  {b\  the  Court  of  Queen's  Bench  held  that 
the  statute  did  apply  to  such  an  instrument  That  was  a 
decision  in  Trinity  Term,  1847.  The  later  authority, 
therefore,  was  in  fiivour  of  the  plainti£  In  passing  the 
statute,  the  object,  which  the  Legislature  had  in  view,  was 
to  amend  the  state  of  the  law  previously  existing.  This 
appeared  by  the  decision  in  the  case  of  Gierke  v.  Martin  (c), 
which  determined  that  a  promissory  note  payable  to  J.  S., 
or  order,  was  not  a  negotiable  instrument  within  the  custom 
of  merchants.  The  case  of  BuUer  v.  Crips  {d)  was  to  the 
same  effect.  Such  a  state  of  the  law  was  found  very  in- 
convenient in  commercial  transactions,  and,  therefore,  **  to 
the  intent  to  encourage  trade  and  commerce,  which  will  be 
much  advanced  if  such  notes  shall  have  the  same  effect  as 
inland  bills  of  exchange,  and  shall  be  negotiated  in  like 
manner,"  the  statute  passed.  In  Brown  v.  IIarraden{e)y 
the  Court  held  that  both  inland  bills  of  exchange  and 
promissory  notes  were,  since  the  statute,  to  be  considered 
on  the  same  footing  in  all  respects,  in  order  the  more 
eflSciently  to  serve  the  purposes  of  commerce.  The  statute, 
therefore,  ought  to  receive  a  liberal  construction.  Such 
instruments  as  the  present  were  in  very  general  use,  and 
great  inconvenience  would  result  if  they  were  held  not  to 
be  within  the  meaning  of  the  statute. 

Byks,  Serjt,  and  Peacock^  in  support  of  the  rule.  In 
the  conflict  of  authorities  as  to  the  proper  construction  to 
be  put  upon  the  statute,  the  Court  must  refer  to  the  lan- 
guage of  the  statute  itself.     It  would  then  appear  that  the 

(a)  16  M.  &  W,  51.  id)  6  Mod.  30 ;  S.  C.  I  Salk. 

(6)  Sineereported,10Q.B.805.      130. 

(c)  2  Ld.  Raym.  757.  (e)  4  T.  R.  U8. 
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view  taken  by  the  Court  of  Queen's  Bench  in  its  decision  1848. 
was  inconsistent  with  the  third  enacting  clause  in  the  first  bkown 
section  of  the  statute,  for,  by  that  it  was  provided,  *'  that 
the  person  or  persons,  body  politic  and  corporate,  to  whom 
such  sum  of  money  is,  or  shall  be,  by  such  note  made 
payable,  shall  and  may  maintain  an  action  for  the  same  in 
such  manner  as  he,  she,  or  they  might  do  upon  any  inland 
bill  of  exchange  made  or  drawn  according  to  the  custom  of 
merchants,  against  the  person  or  persons,  body  politic  and 
corporate,  who  or  whose  servant  or  agent  as  aforesaid, 
signed  the  same."  The  etkct  of  the  construction,  there* 
fore,  adopted  by  the  Court  of  Queen's  Bench,  would  be  to 
enable,  by  means  of  this  clause  in  the  section,  the  maker 
to  bring  an  action  against  himself.  That  shewed  the 
construction  to  be  unreasonable.  Supposing  that  the  in«> 
strument  on  which  the  plaintiff  had  here  declared  could 
be  construed  as  an  instrument  payable  to  bearer,  then  it 
was  not.  so  described  in  the  present  declaration.  In 
pleading,  however,  instruments  should  be  described  ac- 
cording to  their  legal  effect;  Baker  v.  Lade{a)\  2  Wm$. 
Sound.  97/,  6th  ed. 

Cur,  adv.  vuU. 

CoLTMAN,  J.,  now  (b)  delivered  the  judgment  of  the 
Court  (c). — This  was  an  action  of  assumpsit,  in  which 
the  phuntiff  in  the  first  and  only  material  count  of  his 
declaration  stated  that  the  defendant,  on,  &c.,  made  his 
promissory  note  in  writing,  and  thereby  promised  to  pay 
to  hisi,  the  defendant's  own  order,  752.,  for  value  received, 
two  months  after  the  date  thereoi^  which  period  had  elapsed 
befOTe  the  commencement  of  the  suit ;  and  the  defendant 
then  indorsed  the  same  to  the  plaintiff;  whereof  the  de*> 
fendant  then  had  notice ;  and  then  in  consideration  of  the 

(a)  3  Lev.  291.  (c)  CoUmam^    J.,    Maule,    J., 

(b)  In     the    Vacation     after      CreseweU,  J.,  aod  WiUiam,  J. 
Trinity  Term. 

VOL.  VL  F  D.   &   L. 


66  CASES  ON   POINTS  OF   PRACTICE^   C.    P. 

1848.       premises,  promised  to  pay  the  amount  of  the  said  note  to 

^JJ^JJJJ"^    the  plaintiff,  according  to  the  tenor  and  effect  thereof. 

^  J!'  I'o   this  count    the  defendant   pleaded,   first,    that    the 

DbWimton.    ,  ^     ,  ,. ,  ,        ,  .,  . 

defendant  did    not   make    the   said  promissory  note  an 

manner  and  form,  &c.  Secondly,  that  the  defendant  did 
not  indorse  the  said  promissory  note  in  manner  and  form, 
&c.;  with  other  pleas  not  material  to  be  adverted  to.  On 
the  trial,  it  appeared  that  the  note  was  a  note  drawn 
payable  to  the  order  of  the  maker,  and  indorsed  by  him  in 
blank.  A  verdict  was  found  for  the  plaintiff,  but  with 
leave  reserved  for  the  defendant  to  enter  a  verdict,  if  the 
Court  should  think  the  verdict  ought  to  be  entered  for  him. 
In  the  ensuing  Term,  my  Brother  Byles  moved  for  and 
obtained  a  rule  nisi  in  the  alternative  for  entering  a  verdict 
for  the  defendant,  or  for  arresting  the  judgment ;  and  on 
the  argument  before  us,  it  was  insisted  that  the  note  in 
question  being  made  payable  to  the  order  of  the  maker, 
was  not  a  promissory  note  within  the  statute  3  &  4  Ann. 
c.  9,  and,  if  so,  it  was  contended  that  the  plaintiff  could 
maintain  no  action  upon  it  On  the  proper  construction 
to  be  put  on  this  statute,  the  Court  of  Queen's  Bench  and 
the  Court  of  Exchequer  have  differed ;  JVood  v.  MytUm  {a) ; 
Flight  V.  McLean  (b);  Hooper  v.  Williams  (c).  In  this  con- 
flict of  authorities  it  is  necessary  to  examine  minutely  the 
provisions  of  the  act  having  regard  to  the  nature  of  the 
instrument  referred  ta  In  considering  them  with  reference 
to  the  question  in  thb  cause  a  doubt  arises  whether,  if  a 
man  makes  a  note  payable  to  his  own  order,  he  can  with  any 
propriety  of  language  be  said  to  have  made  a  promissory  note 
at  alL  It  is  true  that  no  precise  fcnrm  of  words  is  requisite 
to  constitute  a  promissory  note,  still  it  ought  to  have  the 
essentials  of  a  contract.  Now,  no  man  can  make  a  contract 
VFith  himself;  there  ought  to  be  two  parties  to  a  contract ; 
Champion  v.  Flummer  {d) ;  and,  in  case  of  a  promissory 

(a)  Since  reported,  10  Q.B.  805.         (c)  Since  reported,  2  Ezch.  13. 
ifi)  16  M.  &  W.  61.  (d)  1  New  Rep.  262. 


TRnOTY   TERM,    11    VICT.  67 

note,  there  ought  to  be  a  promiser  and  a  promisee.  It  is,  1848. 
indeed,  not  necessary  that  the  payee  of  a  note  should  be  ^J^^^ 
expressly  named ;  Green  ▼.  Domes  la) ;  Chadwick  v.  Allen  (b) ;    _   ^• 

I.  l_  1  1  .  t.  .,  1^  DS  WlNTON. 

but  the  person  to  whom  the  money  is  to  be  paid  ought  at 
least  to  appear  by  implication,  as  in  the  cases  just  cited. 
The  Legislature  may  indeed  make  use  of  a  term  in  a  sense 
not  strictly  appropriate  to  it,  but  it  is  to  be  presumed,  till 
the  contrary  appears,  that  the  terms  made  use  of  are 
intended  to  bear  their  appropriate  meaning.  Prima  ftcie, 
then  the  statute,  when  it  speaks  of  promissory  notes,  ought 
to  be  understood  to  mean  what  answers  to  the  proper  notion 
of  a  promissory  note,  that  is  to  say,  an  instrument  by  which 
one  man  promises  to  pay  some  one  else  a  sum  of  money. 
Now,  is  there  in  the  act  anything  to  shew  that  the  Legis- 
lature had  in  contemplation,  amongst  others  expressly 
refimed  to^  n6tes  payable  to  the  maker's  own  order?  The 
first  section  of  the  statute,  as  was  observed  in  the  case  of 
fFood  V.  Myttan,  consists  of  a  preamble  and  four  enacting 
dauaes.  Looking  first  to  the  preamble,  we  see  that  it 
expressly  refers  to  notes  payable  to  another  person,  or  his 
order.  When  we  look  at  the  enacting  clauses,  the  descrip- 
tion of  notes  referred  to  is  enlarged,  the  first  clause  referring 
to  notes  payable  to  '*  any  other  person,"  ^  his,  her,  or  their 
order,  or  unto  bearer,"  but  not  comprising  notes  payable  to 
the  order  of  the  maker.  The  second  clause  requires  a  more 
particular  examination ;  it  runs  thus : — '^  every  such  note 
pajrable  to  any  person  or  persons,"  *^  his,  her,  or  their  order, 
shall  be  payable  or  indorsable  over  in  the  same  manner  as 
inland  biUs  of  exchange  may  be."  Now,  the  word  *^  such" 
is  a  word  of  reference  which  cannot,  by  the  ordinary  rules 
of  construction,  be  understood  as  referring  to  any  other 
notes  than  such  notes  as  had  been  mentioned  before.  It 
is  said,  however,  and  truly  said,  that  the  phraseology  in 
the  second  clause  differs  from  that  of  the  first,  the  words 

(a)  4  B.  &  C.  336.  (b)  1  Stra.  706. 

F  2 
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1848.       '<any  person"  being  substituted  in  place  of  the  words  "any 

BftowN       other  person,**  and  the  words  **  any  person,"  it  is  said,  may 

^   «J*  well  include  the  maker  himself;  but  the  words  of  the  clause 

Pi  WlNTOH,  1.1 

are,  notes  '^payable  to  any  person  or  persons,    **his,  her, 
or  their  order:"  now,  a  note  payable  simply  to  the  order  of 
the  maker  cannot  with  propriety  be  said  to  be  payable  to 
any  person  whatever,  for  to  whom  is  it  payable  ?  Not  to  the 
maker,  for  it  does  not  purport  to  be  so ;  nor  yet  to  any  other 
person:  it  imports,  in  fact,  no  existing  obligation  to  pay 
money  to  any  person  whatever;  and  if  lost  or  stolen  before 
indorsement,  and  afterwards  circulated,  can  in  no  way  bring 
a  charge  on  the  maker.     If  we  proceed  to  the  third  clause, 
we  find  that  it  has  reference  in  terms  perfectly  general  to 
''  the  person  or  persons*'  *'  to  whom  such  money  is  or  shall 
be  by  such  note  made  payable."    Now,  what  are  the  notes 
here  referred  to  by  the  words  "  such  notes  ?"  Those  words  are 
equivalent  to  notes  before  mentioned,  and  the  clause  ought 
to  be  understood  as  referring  to  the  notes  mentioned  in  the 
preceding  ckuse,  or  at  least  as  including  them ;  and,  there- 
fore, the  provisions  of  the  third  clause  may  furnish  a  further 
key  for  determining  the  question  what  description  of  notes 
are  included  in  the  second  clause.     Now,  the  provisions  of 
the  third  clause  are,  **  that  the  person  or  persons"  "  to  whom 
such  sum  of  money  is  or  shall  be  by  such  note  made  payable, 
shall  and  may  maintain  an  action  for  the  same"  "against 
the  person  or  persons"  "  who  signed  the  same."  Such  a  pro« 
vision  is  clearly  inapplicable  to  a  note  made  by  the  maker 
payable  to  his  own  order,  since  it  is  impossible  for  him  to 
sue  himself.   It  follows  that  the  third  clause  is  not  intended 
to  comprise  within  it  notes  payable  to  the  order  of  the 
maker;  and  if  the  third  clause  includes  within  it,  as  we 
think  it  does,  all  the  notes  mentioned  in  the  second  clause, 
that  clause  also  ought  to  be  understood  to  have  reference 
only  to  notes  on  which  the  maker  is  liable  to  be  sued  by 
the  payee  or  the  bearer.     It  seems  to  us,  therefore,  that 
the  act  of  Parliament  in  speaking  of  promissory  notes,  is  to 
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1)6  considered  as  referring  to  notes  payable  to  the  order  of       1848. 
some  other  person  than  the  maker,  and  to  notes  payable  to       gj^^^^^^^ 
bearer,  but  not  to  notes  payable  to  the  order  of  the  maker.  ». 

An  instrument  so  drawn  is  an  mcomplete  instrument,  being 
in  the  nature  of  a  conditional  engagement  in  case  he  should 
afterwards  indorse  the  note  to  pay  it  to  the  person  to  whom 
by  such  indorsement  he  should  direct  it  to  be  paid.  Such 
an  instrument  is  of  no  legal  binding  effect  till  something 
further  is  done  to  give  it  validity. 

It  is  another  question  what  is  the  nature  of  such  an 
instrument  after  it  has  been  indorsed  and  put  into  circu- 
lation. As  no  particular  form  of  words  is  essential  to  form 
a  valid  promissoiy  note,  such  an  instrument,  if  indorsed 
I.  S.  or  order,  imports  a  promise  to  pay  L  S.  or  order  the 
money  therein  mentioned ;  and  if  the  maker  of  such  a  note 
indorses  it  in  blank,  and  circulates  it,  he  must,  we  think, 
be  considered  as  engaging  to  pay  the  amount  to  any  person 
who  may  be  the  lawful  holder  of  it  for  value ;  that  is,  in 
effect,  to  the  bearer.  It  must  be  taken  as  against  the 
person  indorsing  such  an  instniment  that  he  intended  it  to 
be  a  valid  instrument  when  he  paid  it  away,  and  that  his 
indorsement  should  have  the  same  effect  as  the  indorsement 
by  the  payee  of  a  note  payable  to  the  order  of  a  person 
other  than  the  maker,  would  have. 

It  remains  to  consider  what  is  the  result  as  far  as  the 
present  case  is  concerned.  In  order  to  decide  whether 
the  verdict  for  the  plaintiff  is  right,  we  must  con- 
sider, first,  what  the  declaration  means.  It  alleges  that 
the  defendant  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  his  own  order  75A,  and  that 
the  defendant  indorsed  it  to  the  plaintiff.  The  first  of 
these  two  allegations  is  open  to  the  objection  that  there  is 
an  inconsistency  in  calling  that  a  promissory  note  which 
I4>pear8  not  to  be  one,  and  this  might  have  been  a  ground 
of  demurrer,  but  the  defendant  having  pleaded  over  to  it, 
it  must  have  a  reasonable  construction  put  upon  it;  and 
though  the  words  **  promissoiy  note^  ar^  inappropriate,  yet 
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coupling  them  with  the  explaDation  given  by  the  subsequent 
part  of  the  allegation,  which  shews  in  what  sense  the  words 
w'  **  promissory  note"  are  used,  they  are  intelligible,  and  the 

allegation  will  be  taken  to  mean  that  the  defendant  made 
a  note  in  writing,  containing  a  promise  to  pay  his  own 
order  75L    The  plea  denies  that  the  defendant  made  the 
said  promissoiy  note  in  the  declaration  mentioned.     This 
traverse  must  be  understood  as  denying  the  making  a  pro* 
missory  note  in  the  same  sense  in  which  the  declaration 
alleges  it,  and  the  evidence  proved  that  such  a  note  as  is 
alleged  was  actually  made.     The  second  allegation  is  that 
the  defendant  indorsed  the  said   note    to  the  plaintiff. 
Now,  what  must  be  understood  to  be  the  meaning  of  this 
allegation  when  pleaded  over  to.     The  term  ^'indorsing" 
may  not  be  strictly  applicable  to  an  instrument  not  properly 
indorsable  over;  but  not  being  demurred  to,  it  may  be 
understood  in  any  sense  the  words  will  bear,  which  will 
make  the  pleading  good.     In  the  case  of  bills  or  notes 
which  are  indorsable,  the  allegation   that  the  defendant 
indorsed  the  bill  to  the  plaintiff,  means  that  he  indorsed 
the  bill  under  circumstances  which  gave  the  plaintiff  a 
right  to  sue  upon   it ;   Marston  v.   AUen  (a) ;   Adams  v. 
JoTies  {b) ;  and  the  allegation  in  this  declaration  respecting 
the  indorsement  may  well  bear  this  sense,  and  the  plea, 
when  it  denies  the  indorsement,  must  be  understood  in  the 
same  sense.     Now,  the  fact  of  indorsing  the  note  in  blank 
and  delivering  it  to  the  defendant  was  proved,  and  if  the 
right  to  sue  was  thereby  vested  in  the  plaintiff,  the  verdict 
was  properly  found  for  him.     The  question  then  stripped 
of  all  technicality  comes  to  this— can  the  maker  of  such  a 
note,  by  indorsing  it,  give  a  right  of  action  to  the  indorsee; 
and,  on  the  grounds  already  pointed  out,  we  are  of  opinion 
that  he  may.   The  verdict,  therefore,  which  has  been  found 
for  the  plaintiff  will  stand.  On  the  same  ground  the  motion 
to  arrest  the  judgment  must  fail.     The  allegations  on  the 

(a)  8  M.  &  W.  494.  (6)  4  P.  &  D.  174. 
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record  shew  subBtandally,  if  not  in  correct  technical  form,  1848. 
the  true  ftcts  of  the  case,  and  those  fiicts,  as  we  have  b»owm 
already  intimated,  do,  we  think,  shew  a  title  in  the  plaintiff 
to  recover. 

Rule  discharged  (a). 

(a)  See  Gey  tmd  Another  v.  Lander ,  past,  p.  75. 


Dl  WiNTOH. 


TiBALDI   V,    £lLERMAN. 

O*  ffl  WOOD  shewed  cause  against  a  rule  obtained  by  ToadeeU* 
Lushy  for  setting  aside  a  demurrer  to  a  replication  de  "T^JLi^* 
injuria,  on  the  sround  of  its  beinir  frivolous.     It  was  an  ^7  the  drawer 

,  g%  .  agtintt  the 

action  of  debt  by  the  drawer  of  a  bill  of  exchange  against  acoeptor,  the 
the  acceptor.  The  defendant  pleaded,  that  before  the  pleaded  that 
drawing  and  accepthig  of  the  said  bill  of  exchange  in  the  ^^^  ^ 
declaration  mentioned,  and  before  and  at  the  time  of  the  gi^en  in  dis. 
drawing  and  accepting  of  the  said  bill  of  exchange  herein-  ano^bill 
after  next  mentioned,  to  wit,  on  the  14th  day  of  December,  ^^^  ^n^ 
A.  D.  1847,  the  plaintiff  and  the  defendant  were  in  copartr  ^A^»^  of  a 

.  .  .  .         previoui  bill, 

nerehip  in  a  certain  patent,  to  wit,  a  patent  for  deodorising  which  was 
and  disinfecting  night  soil,  and  were  then  jointly  interested  partnenhip 
in  the  working  and  carrying  out  the  same ;  and  that  it  "^^^^^^ 
was  then  agreed  that  the  plaintiff  should  draw,  and  the  ^  whidi  were 
defendant  accept,  a  certain  other  bill  of  exchange,  dated  andUat  the 
the  said  14th  day  of  December,  1847,  whereby  the  de-  SJJ^SiJlSui 
fendant  promised  to  pay  to  the  order  of  the  said  plaintiff  °^^^  ^^^^ 
208/L  \Qs.  on  the  30th  of  January,  a.d.  1848,  to  enable  SeMU^iUx 
the  plaintiff  to  raise  money  thereon ;  and  that  the  proceeds  a  good  repU- 
should  then  be  deUvered  to  the  defendant,  and  be  applied  ^J^*«~«»» 
by  him  to  the  purpose  of  working  and  carrying  out  the 
said  patent ;  and  the  defendant  further  saith,  that  the  pro- 
ceeds of  the  said  last  mentioned  bill  amounted,  to  wit,  to 
the  sum  of  2002.,  and  that  the  defendant  did,  in  pursuance 
of  the  said  agreement,  then  apply  the  same  to  the  working 
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1848.       and  carryiDg  out  of  the  said  patent,  and  to  no  other  purpose. 
TiBALDi      ^^^  ^®  defendant  further  saith,  that  when  the  said  last 
^    "•  mentioned  bill  became  due  and  payable,  to  wit,  on  the 

3rd  of  February,  a.  d.  1848,  it  was  further  agreed  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  should 
draw  and  the  defendant  accept,  and  the  plaintiff  did  then 
draw,  and  the  defendant  did  then  accept,  a  certain  other 
bill  of  exchange,  dated  the  said  3rd  day  of  February,  in 
the  year  of  our  Lord  1848,  whereby  the  defendant  promised 
to  pay  to  the  order  of  the  plaintiff  the  sum  of  214/L  lOs. 
two  months  after  the  date  thereof.  And  the  defendant 
fiirther  saith  that  it  was  then,  to  wit,  on  the  said  3rd  day 
of  Febniary,  a.d.  1848,  further  agreed  between  the  plaintiff 
and  the  defendant,  that  the  said  last  mentioned  bill  of  ex- 
change should  be  taken  and  received,  and  the  same  was 
then  taken  and  received  by  the  plaintiff  from  the  defendant 
in  full  satisfaction  and  discharge,  and  in  Ueu  of  the  said 
bill  of  exchange,  dated  the  14th  day  of  December,  a.  d. 
1847  as  aforesaid ;  and  that  there  was  never  any  value  or 
consideration  for  the  defendant  accepting  the  said  bill  of 
exchange,  dated  the  3rd  day  of  February,  a.  d.  1848,  or 
for  the  payment  of  any  part  of  the  amount  thereof  by  him 
to  the  plaintiff,  except  as  aforesaid.  And  the  defendant 
further  saith,  that  afterwards  and  before  the  commencement 
of  this  suit,  and  when  the  said  last  mentioned  bill  became 
due  and  payable,  to  wit,  on  the  6th  day  of  March,  a.  n.  1848, 
it  was  further  agreed  by  and  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should  draw  and  the  defendant 
accept,  and  the  plaintiff  did  then  draw,  and  the  defendant  did 
then  accept,  the  said  bill  of  exchange  in  the  said  declaration 
mentioned,  and  that  the  same  should  be  taken  and  received, 
and  the  same  was  then  taken  and  received  by  the  plaintiff 
from  the  defendant  in  full  satisfaction  and  dischaige,  and 
in  lieu  of  the  said  bill  of  exchange,  dated  the  said  3rd  day 
of  February,  1848,  as  aforesaid.  And  the  defendant  further 
saith  that  there  never  was,  at  any  time,  any  value  or  con- 
^deration  for  the  said  defendant's  accepting  the  said  bill 
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of  ezchaoge  in  the  said  declaration  mentioned,  or  for  bis  1848. 
paying  any  part  of  the  amount  thereof  to  the  plaintiff, 
except  as  aforesaid.  And  the  defendant  further  saith,  that 
the  accounts  of  the  said  copartnership  were,  at  the  time  of 
the  accepting  of  the  said  bill  of  exchange  in  the  said 
declaration  mentioned,  and  still  are,  open  and  unsettled, 
and  unbalanced.  The  plaintiff  replied  de  injuria.  He 
afterwards  added  the  similiter,  and  having  made  up  the 
issue,  delivered  it  to  the  defendant.  Subsequently  the 
latter  returned  the  issue,  with  the  nmiliter  struck  out,  and 
then  demurred  specially  to  the  replication,  as  not  being 
proper  to  the  plea.  It  vras  to  set  aside  that  demurrer  that 
the  present  rule  was  obtained.  It  was  contended  that  the 
replication  of  de  injuria  to  the  defendant's  plea  was  im- 
proper, according  to  the  resolutions  in  CrogateU  case  (a). 
That  replication  could  only  be  good  where  matter  of 
excuse  was  alleged  in  the  plea.  It  could  not,  however,  be 
said  here  that  any  excuse  was  set  up  for  the  non-per- 
formance of  the  promise,  as  the  defendant  claimed  an 
interest  in  the  money,  and  that  he  ought  not  to  pay  until 
an  account  had  been  taken.  That,  therefore,  rendered  the 
case  analogous  to  Solfy  v.  Neish  (ft),  where  a  similar  plea 
was  held  to  amount  to  the  general  issue,  and,  therefore,  to 
be  bad.  The  foct  of  thb  plea  being  open  to  such  an 
objection,  did  not  render  the  replication  de  injuria  good. 
In  Gregory  v.  HartnoU  (c),  to  a  declaration  for  money 
paid,  the  defendant  pleaded  that  the  money  was  paid  in 
respect  of  the  defendant's  share  in  certain  damages  and 
costs  recovered  against  the  plaintiff  as  part  owner  of  a 
vessel,  the  defendant  being  another  part  owner,  for  the  loss 
of  goods  occasioned  by  the  n^ligence  of  the  plaintiff's 
servants,  but  that  in  fact  the  loss  was  owing  to  the  plaintiff's 
own  negligence.  There,  the  Court  held  the  plea  to  amount 

(a)  8  Rep.  67.  (c)  4  Dowl.  695 ;  S.  C.  1  M. 

{b)  4  Dowl.  248 ;  S.  C.  3  C,      &  W.  183. 
M.  &  R.  355. 
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1848.        to  the  general  iasae.     In  fFhiiiaker  v.  Mason  (a),  where 
^''^j^^^^^^    the  plea  was  bad  as  amonnting  to  the  general  issue,  the 
«•  Coort  held  the  replication  de  injoria  bad ;  and  T^mdal^  C.  J;, 

in  delivering  the  considered  judgment  of  the  Court  with 
regard  to  the  ^pUcability  of  such  a  replication,  said,  '^  it  is 
clear  that  it  can  only  be  applicable  where  the  plea  states 
matter  which  admits  the  promise  as  laid  in  the  declaration, 
and  excuses  its  non-performance.'*  Here,  the  plea  clearly 
amounted  to  the  general  issue.  [Maule^  J. — The  new 
rules  of  pleading  which  are  made  under  the  authority  of 
an  act  of  Parliament,  say  that  there  shall  be  no  such  plea 
as  non  assumpsit  to  a  declaration  on  a  bill  of  exchange. 
If,  therefore,  the  defendant  had  pleaded  non  assumpsit  to 
this  action,  judgment  must  have  been  given  for  the  plaintiff 
on  account  of  the  badness  of  the  plea.  The  defendant, 
therefore,  was  obliged  to  adopt  this  mode  of  pleading  in 
order  to  shew  that  he  was  not  liable  upon  the  bilL  What 
he  states  amounts  to  an  excuse  for  the  non  payment  of  the 
bill.  That  being  so,  the  replication  is  sufficient]  In  Sekiid 
V.  Kilpin  {b\  the  Court  treated  a  plea  similar  to  the  present 
as  a  plea  in  dischaige.  \Mauky  J. — In  that  case,  the  Court 
decided,  on  the  ground  that  the  plea  amounted  to  a  denial, 
that  the  defendant  had  been  guilty  of  a  breach  by  the  non 
payment  of  the  bill.  In  the  present  case,  however,  the 
defendant  seeks  to  excuse  himself,  by  stating  that  he  never 
was  under  any  obligation  to  pay,  not  that  he  never  promised 
to  pay.  Wilde^  C.  J. — The  substance  of  the  plea  is,  that 
there  was  a  want  of  consideration  for  the  bill,  and,  therefore, 
that  the  defendant  is  not  liable  to  pay.  The  bill  is  entirely 
independent  of  the  partnership  account  Mauky  J. — There 
is  no  interest  in  the  bill,  claimed  by  this  plea.] 

C  W.  Wood  then  prayed  leave  to  amend. 

(a)  2  Bing.  N.  C.  359 ;  S.  C.  2  Scott,  567 ;  6  Dowl.  429. 
(6)  8  M.  &  W.  673 ;  S.  C.  9  Dowl.  843. 
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Leave  was  then  gxanted  accordingly,  the  isBue  and  notice        1B48. 

of  trial  delivered  to  stand,  on  payment  of  costs  by  the  toaldi 

defendant  of  the  amendment  and  of  this  application.  „     *• 

^'^  Ellemmax. 

Rule  accordingly. 


Gay  and  Another  v.  Laihieb. 

JiOVILL  shewed  cause  against  a  rule  nisi  obtained  by  A daelantion 
J.  Henderson^  for  arresting  the  judgment  in  the  present  llS^Jff 
case.     It  was  an  action  of  assumpsit,  and  the  declaration  prominory 

^  noteailegwl 

Stated  that  the  defendant,  on  the  8th  of  March,  1845,  made  that  he  made 
his  promissory  note  in  writing,  and  thereby  promised  to  abletohiT^' 
pay  to  the  order  of  him,  the  said  defendant,  the  sum  of  ^j^j^l^ 
&QOt  for  value  received,  six  months  after  the  date  thereof  >^,^  .^,&  ^> 

who  mdoried 

which  period  had  elapsed  before  the  commencement  of  the  H  to  the  plain, 

suit ;  and  the  defendant  then  indorsed  the  said  note  to  on motiooto 

certun  other  persons  using  and  trading  under  the  name,  ^[^^°^^~ 

style,  and  firm  of  Smith  &  Ca ;  and  the  said  persons  so  fltbough  the 

»  r^  inatnunwit  was 

using  the  name,  style,  and  firm  of  Smith  &  Co.,  indorsed  not,  in  point 

the  said  note  to  the  plaintifis,  and  the  defendant  then,  in  mi^y^i^ 

consideration  of  the  premises,  promised  the  plaintiffi  to  ^^^4  ^^ 

pay  the  amount  of  the  said  note,  &c.     The  defendant  did  c  9,  s.  i,  but 

not  traverse  any  of  the  allegations  contained  in  the  declar  to  bearer^jet 

ration,  but  put  several  pleas  in  confession  and  avoidance  JJJ^^o  had 

on  the  record*     Issue  was  joined  on  those  pleas,  and  all  mdorwd  it,  it 

•^  .     .  ^  most  be  taken 

were  found  in  fiivour  of  the  plaintiff.     The  present  rule  tobeaTalid 
was  then  obtained  to  arrest  the  judgment,  on  the  ground  note^'pi^le 
that  it  appeared  on  the  fece  of  the  declaration  that  the  ^^J^^^ 
instrument  on  which  the  defendant  was  sued  was  not  a  opntequently, 

that  the  de- 

promissory  note  negotiable  according  to  the  provisions  of  clarationwoald 
the  statute  3  &  4  Ann.  c.  9«  s.  1.     It  was  submitted  that  ^  aspccST 

demurrer  for 
not  correctly 
letting  out  the  legal  oflfect  of  the  instrument. 
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1848.  the  provisions  of  the  statute  of  Anne  did  apply  to  the  note 
6a7""^  stated  on  the  face  of  the  declaration.  The  note  must  be 
aod  Another  considered  either  as  payable  to  another,  or  as  payable  to 
Lander.  bearer.  In  either  case,  it  was  a  negotiable  instrument 
within  the  meaning  of  the  statute.  The  declaration 
alleged  that  the  note  was  *'  indorsed"  to  the  plaintifi. 
And  it  appeared  by  ABen  v.  Walker  (a),  that  every  indorse- 
ment was  a  new  making.  Being  therefore  indorsed  to  the 
plaintifis,  it  must  be  considered  as  made  in  their  fitvour, 
and,  therefore,  made  in  favour  of  another  person,  within 
the  express  provisions  of  the  statute.  And  the  case  of 
Marstan  v.  Allen  (b)  shewed  that  the  meaning  of  indorsing 
a  negotiable  instrument  was  writing  the  name  of  the  in- 
dorser  upon  it,  and  delivering  it,  with  intention  to  transfer 
the  property  in  it.  The  declaration,  therefore,  alleged  a 
making  of  the  note  in  fitvour  of  another,  and  indorsing  it 
to  that  other,  with  intention  to  transfer  a  title  to  it.  If, 
however,  it  should  be  thought  that  this  was  not  the  strict 
construction  to  be  put  upon  the  note,  as  described  in  the 
declaration,  it  was  clearly,  in  point  of  law,  a  note  payable 
to  bearer.  Whether  the  declaration  would  have  been  bad 
on  special  demurrer,  for  not  setting  out  the  instrument 
according  to  its  legal  effect,  need  not  now  be  considered, 
as  the  defendant  had  pleaded  over,  and  the  present  appli- 
cation was  to  arrest  the  judgment  If  it  appeared  that 
the  instrument  as  set  out  was,  in  point  of  law,  within  the 
meaning  of  the  statute,  the  informality  in  the  pleading  was 
immaterial 

J.  Henderson^  in  support  of  the  rule.  The  statute  of 
Anne  applied  properly  to  notes  payable  to  other  persons 
than  the  maker,  named  on  the  &ce  of  the  instrument,  or  to 
notes  payable  to  bearer.  On  the  iace  of  the  declaration 
here,  however,  it  appeared  that  the  note  was  payable  to 


(o)  5  Dowl.  460 ;  S.  C.  2  M.  &  W.  317. 
(6)  1  Dowl.  442,  N.  S.;  8  M.  &  W.  494. 
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the  order  of  the  maker,  which  it  was  held  in  the  case  of  1848. 
Smith  V.  AP  Chare  (a),  was  payable  to  the  party  himself.  ^^  "^  ' 
Such  an  instrument  could  not  come  within  the  meaning  of  and  Another 
the  statute,  for,  if  it  did,  then,  according  to  the  third  clause  Lanobb. 
in  the  section,  the  maker  would  be  enabled  to  sue  himself; 
which  was  impossible  in  point  of  law.  Then,  if  it  was  not 
to  be  treated  as  promising  payment  to  the  maker  himself, 
it  did  not  point  out  any  specific  person  to  whom  payment 
was  to  be  made ;  and  so,  according  to  the  case  of  BUmehen* 
hagen  and  Another  v.  BlundeU  (ft),  it  did  not  come  within 
the  meaning  of  the  statute.  It  was  there  held,  that  a  note 
whereby  the  maker  promised  to  pay  to  A.  or  to  B.  and  C. 
a  sum  specified  therein  for  value  received,  was  not  a  pro- 
missory note  within  the  meaning  of  the  statute  of  Anne. 
Or,  if  on  the  other  hand  the  note  was  to  be  considered  as 
a  note  payable  to  bearer,  it  was  improperly  described  in 
the  declaration.  No  doubt  it  had  been  held,  in  Oibsan  v. 
Minet  (e),  that  a  note  payable  to  a  fictitious  person  might 
be  treated  as  a  note  payable  to  bearer,  but  there  the  fact  of 
its  being  so  payable  to  a  fictitious  person  was  set  forth  in 
the  declaration.  So  here  the  note  ought  to  have  been 
described  as  payable  to  bearer.  If  not  so  described,  there 
was  nothing  to  shew  that  it  was  a  negotiable  instrument 
within  the  meaning  of  the  statute.  If  it  did  not  so  appear, 
the  declaration  was  bad  in  arrest  of  judgment. 

Cur.  adv.  vult 

CoLTMAM,  J.,  delivered  (d)  the  judgment  of  the 
Court  {e}, — In  this  case  a  motion  was  made  to  arrest  the 
judgment.  The  declaration  stated  that  the  defendant  made 
a  promissory  note,  and  thereby  promised  to  pay  to  his 
own  order  500L  six  months  after  date,  and  then  indorsed 

(a)  5  East,  476 ;  S.  C.  2  Smith,  (d)  In     the    Vacation     after 

43.  Trinity  Term. 

(p)  2  B.  &  A.  417.  («)  CoUman,    J.,    Maule,    J., 

(e)  1  H.  Bl.  569.  CreuweU,  J.,  WUKoms,  J. 
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1848.  it  to  Smith  &  Ca,  who  indorsed  it  to  the  plaintifik  The 
0^7"^^  defendmnt  pleaded  several  pleas,  on  which  issues  were 
and  Anotlwr  joined,  all  of  which  were  found  for  the  plaintifis.  On  the 
Lakdbk.  hearing  of  the  motion  in  arrest  of  judgment,  the  general 
line  of  argument  with  respect  to  the  statute  of  Anne  was 
referred  to,  which  had  been  fiilly  discussed  in  the  case  of 
Brawn  v.  De  Winton  (a),  and  which  it  is  not  necessary  to 
advert  to  in  this  case  with  particularity,  as  we  have  expressed 
our  opinion  upon  it  at  length  in  giving  judgment  in  that 
case.  In  the  case  of  Brawn  v.  De  Winton^  this  Court  held, 
in  conformity  with  the  judgment  of  the  Court  of  Exchequer 
in  the  case  of  Haoper  v.  fFUliams  (ft),  that  if  a  man  makes 
a  note  payable  to  his  own  order,  and  afterwards  indorses  it 
in  blank,  and  circulates  it,  it  thereby  becomes  a  valid  note 
payable  to  bearer.  But  it  was  contended,  on  the  hearing 
of  this  motion  in  arrest  of  judgment,  that  however  the  case 
might  be  when  the  note  was  indorsed  in  blank,  the  first 
indorsement  in  this  case  must  be  taken  to  be  a  special 
indoisement,  making  the  note  payable  to  Smith  &  Co.  only, 
not  to  them  or  their  order,  and  that  they  could  not  indorse 
to  the  plaintifis.  But  we  think  that  the  principle  on  which 
the  case  of  Brawn  v.  De  Winton  was  decided  will  extend 
to  this  case.  The  principle  on  which  that  case  was  decided 
is,  that  the  note,  before  it  was  indorsed,  was  in  the  nature 
of  a  promise  to  pay  to  the  person  to  whom  the  maker 
should  afterwards,  by  indorsement,  order  the  amount  to 
be  paid ;  and  that  after  the  note  is  indorsed  and  circulated, 
it  must  be  taken  as  against  the  party  so  making  and  in- 
dorsing the  note,  that  he  intended  that  his  indorsement 
should  have  the  same  efiect  that  an  indorsement  by  the 
payee  of  a  note  payable  to  the  order  of  a  person  other  than 
the  maker  would  have  had.  Now,  it  is  well  established, 
that  if  a  note  be  made  payable  to  J.  S.  or  order,  and  J.  S. 
in  such  case  indorses  the  note  specially  to  Smith  &  Ca, 
Without  adding  "or  order,"  Smith  &  Co.  may  convey  a 

(a)  AnU^  p.  62.  {b)  Since  reported^  3  Exeh.  13. 
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good  title  to  any  other  person  by  indorsement ;  Mare  v.        184H. 
Manning  (a) ;  Edie  v.  East  India  Company  (J).     We  think,         q^ 
therefore,  that  the  effect  of  so  making  and  indorsing  the    *^  Another 
note  in  question,  was  to  make  it  as  against  the  maker  and      Lander. 
indorser  a  valid  promissory  note,  payable  to  Smith  &  Co,, 
or  order;  and,  therefore,  that  the  declaration  is  open  only 
to  an  objection  on  special  demurrer,  for  not  setting  out 
correctly  the  legal  effect  of  the  instrument     The  rule  for 
arresting  the  judgment  must,  therefore,  be  discharged. 

Rule  discharged, 
(a)  Com.  Rep.  311.  (b)  2  Burr.  1216. 


Pbteb8(»9  and  Another  v,  Davis. 

mA  TERSON  shewed  cause  against  a  rule  obtained  by  in  order  to 
Lushf  calling  on  the  plaintifis  to  shew  cause  why  so  much  fo^nt*to 
of  the  final  judgment  sicmed  in  this  case  as  related  to  costs  ©nterasug- 

iit  1  ••!  1        !••  gestion  nnder 

should  not  be  set  aside,  or  why  the  plaintifis  should  not  be  3ie  London 
restrained  from  taking  out  execution  for  more  than  the  Act^lO  &  1 1 
amount  of  the  debt  recovered  on  the  trial  of  this  action,  ^^«^.!*.**' 

8*      llwy    It   U 

or  why,  upon  payment  by  the  defendant  to  the  plaintifis  necetsiry  that 
or  their  attorney  of  their  costs  of  the  said  judgment,  to  be  supportiiig 
taxed  by  one  of  the  Masters  of  the  Court,  the  said  judg-  gbSiSffdl^^" 
ment  should  not  be  set  aside,  and  why  the  plaintifis  should  J^j*  *^  fikf" 
not  forthwith  carry  in  the  record,  and  the  defendant  be  at  retidenoe  of 

,.,  .  .  .....        the  defendant 

liberty  to  enter  a  suggestion  thereon  to  depnve  the  plam-  tt  the  time  of 
tifls  of  their  costs,  the  verdict  found  for  the  plaintiffs  on  befa^Srooght; 
the  trial  beinflc  for  a  sum  not  more  than  20£,  and  for  the  Mwif^erefire, 

^,  .  .  .  anaffidant 

recovery  of  which  a  plaint  might  have  been  entered  in  the  merely  stating 

that  the  de- 
fendant dwelt 
In  the  city  of  London,  withont  giving  the  particulan  of  his  addreit,  was  held  intuffieient. 
It  if  competent  Sor  a  Jodgv  at  Chamhen  to  entertain  an  appUottioa  to  enter  a  lo^gettion, 
bvt  the  reffnsal  of  the  Judge  is  not  oonelusiye  on  the  defenoant  so  as  to  prevent  him  from 
applTing  to  the  Goart  for  tlw  fame  purpose. 
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Sheriff's  Court  of  the  city  of  London,  pursuant  to  the 
local  act  10  &  11  Vict  c.  IxxL  It  appeared  from  the 
affidavit  sworn  by  the  clerk  to  the  defendant's  attorney, 
that  it  was  an  action  for  goods  sold  and  delivered,  and  was 
commenced  on  the  14th  of  March  last.  A  writ  of  trial  was 
afterwards  obtained,  and  the  cause  was  tried  before  the 
secondary,  when  the  plaintifis  obtained  a  verdict  for  the 
sum  of  12/.  Ss,  6(L  In  order  to  shew  that  the  case  came 
within  the  jurisdiction  of  the  Sheriff's  Court,  established 
by  the  10  &  U  Vict,  c  Ixxi,  the  affidavit  stated  that  ''  the 
defendant  is  a  merchant,  carrying  on  his  business  at 
No.  133,  Fenchurch  Street,  in  the  city  of  London,  where 
the  said  writ  of  summons  was  directed  and  was  served,  as 
this  deponent  has  been  informed  and  believes;  and  this 
deponent  further  saith,  that  the  said  defendant,  before  and 
at  the  time  of  the  issuing  of  the  said  writ  of  summons, 
dwelt  and  carried  on  his  business  in  the  city  of  London 
aforesaid,  with  which  the  said  plaintiff  were  well  acquainted." 
**  That  the  plaintifis  ought  to  have  entered  their  plaint  for 
the  recovery  of  the  said  sum  of  12L  Ss.  6d,  both  parties 
being,  at  the  time  the  said  action  was  brought  in  this 
honourable  Court,  resident  within  the  jurisdiction  of  the 
said  Court  established  within  the  said  city  of  London,  and 
the  liberties  thereof,  for  the  more  easy  recovery  of  small 
debts  and  demands,  pursuant  to  the  said  act  of  Parliament; 
and  this  deponent  further  saith,  that  the  said  plaintifis,  at 
the  time  of  the  commencement  of  this  suit,  did  not  dwell 
more  than  twenty  miles  from  the  said  defendant,  but,  on 
the  contrary,  did  dwell  within  the  distance  of  one  mile  from 
the  said  defendant.  And  this  deponent  saith,  that  the  said 
plaintifis,  at  the  time  of  the  commencement  of  this  suit, 
dwelt  and  carried  on  their  business  at  No.  33,  Poultry,  in 
the  said  city  of  London,  and  the  liberties  thereof,  and  not 
more  than  twenty  miles  from  the  said  defendant ;  and  this 
deponent  further  saith,  that  the  said  defendant  also  dwelt 
and  carried  on  his  business  as  a  merchant  vrithin  the  said 
city  of  London,  and  the  liberties  thereof,  for  upwards  of 
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six  calendar  months  then  next  before  the  time  of  the  com- 
mencement of  this  action,  and  that  he  has  continued  to 
carry  on  his  business  there."  The  words  of  section  112 
were^  **  that  all  actions  and  proceedings  which,  before  the 
passing  of  this  act,  might  have  been  brought  in  any  of  her 
Majesty's  superior  Courts  of  record,  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant,  or 
where  any  officer  of  the  Court,  holden  under  the  provisions 
of  this  act,  shall  be  a  party,  except  in  respect  of  any  claim 
to  any  goods  and  chattels  taken  in  execution  of  the  process 
of  the  Court,  or  the  proceeds  or  value  thereof,  may  be 
brought  and  determined  in  any  such  superior  Court,  at  the 
election  of  the  party  suing  or  proceeding,  as  if  this  act  had 
not  been  passed."  Before  entering  into  the  question  as  to 
whether  the  affidavit  on  the  part  of  the  defendant  shewed 
the  parties  to  be  properly  within  the  jurisdiction  of  the 
^leriff's  Court,  a  preliminary  objection  might  be  taken 
which  would  shew  that  the  defendant  had  no  locus  standi 
for  making  the  present  motion.  An  f^davit  on  the  part 
of  the  plaintiffii  shewed  that  the  question  as  to  the  right 
to  enter  the  suggestion  by  the  defendant  had  already  been 
disposed  of  at  Chambers.  A  summons  for  that  purpose 
was  taken  out  on  the  day  that  the  trial  took  place,  which 
was  heard  before  CoUman,  J.  On  an  objection  being 
taken  to  the  sufficiency  of  the  affidavit,  that  learned  Judge 
dismissed  tlie  summons.  The  application  was  renewed  on 
amended  affidavits,  before  two  other  learned  Judges.  They 
declined  to  interfere,  on  the  ground  that  the  matter  had 
already  been  before  Cottman,  J.  Whatever  matters  could 
be  urged  now  in  support  of  the  present  application  to  the 
Court  were  in  existence  and  available  at  the  time  when  the 
application  to  the  learned  Judge  at  Chambers  was  made, 
and,  therefore,  should  have  been  presented  to  the  learned 
Judge  on  that  occasion.  Whether  those  matters  were 
presented  or  not,  they  were  equally  unavailable  to  the 
defendant  on  the  present  occasion.  If  they  were  presented, 
then  the  learned  Judge  had  disposed  of  them,  and,  if  they 
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were  not  presented,  then  the  defendant  had  lost  his  oppor- 
tunity for  rendering  them  available,  and,  therefore,  could 
not  now  bring  them  before  the  Court*  He  cited  Reg.  v. 
Crreat  Western  Raihoay  Company  (a) ;  Bex  v.  Sluriff  of 
Devon  (b) ;  and  Thompson  v.  Beeke  (e).  If  it  should  be 
contended  that  the  Judge  at  Chambers  had  no  jurisdiction 
over  the  matter  of  this  application,  and,  consequently,  that 
his  dismissal  of  the  summons  could  not  affect  the  right  of 
the  defendant  to  come  to  the  Court,  there  was  no  ground 
for  such  an  argument,  for,  at  common  law,  the  Judge  had 
such  a  power;  Bex  v.  Abnon  (d)»  No  doubt  if  the 
statute  had  prescribed  specifically  that  the  application 
must  be  made  to  the  Court  or  a  Judge,  the  de- 
fendant must  apply  to  that  tribunal  provided  by  the 
statute;  but,  in  the  present  case,  the  statute  was  silent 
upon  that  subject  The  Judges  then  retained  the  power 
which  they  possessed  at  common  law  to  entertain  such 
applications  as  the  present  at  Chambers.  Secondly,  sup- 
posing the  Court  tQ  be  of  opinion  that  the  defendant  was 
not  precluded  by  the  decision  of  the  Judge  at  Chambers 
from  making  the  present  application,  then  it  must  be  con- 
sidered as  too  late.  Ue  should  have  made  an  application 
for  the  purpose  to  a  Judge  at  Chambers,  and  had  no  right 
to  defer  the  motion  until  the  four  first  days  of  the  present 
Term.  Thirdly,  the  affidavits  on  which  the  application 
was  founded  did  not  disclose  sufficient  facts  to  shew  that 
the  present  was  not  one  of  the  excepted  cases  wherein  the 
jurisdiction  of  the  superior  Courts  was  preserved.  The 
meaning  of  the  words  in  the  section  '*  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant,**  was 
twenty  miles  from  the  defendant's  ^'residence."  Here,  how- 
ever, the  defendant  did  not  state  his  residence  in  the  city 
of  London,  but  merely  described  himself  as  carrying  on 
business  at  No.  133,   Fenchurch   Street,  in  the  city  of 


(a)  6  Q.  B.  597 ;  S.  C.  1  D.  & 
M.  471. 
(6)  2  A.  &  £.  296. 


(c)  4  Q.  B.  759 ;  S.  C.  1  D.  & 
M.  49. 

(d)  Wilmot's  notes,  264. 
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London,  and  that  he  <*dwelt  in  the  city  of  London."    That       1848. 
was  far  too  vague  a  statement  to  constitute  a  proper  com-     pktkeson 
pliance  with  the  provisions  of  the  statute.     Then  it  was    ^^  Another 
quite  consistent  with  the  latter  part  of  the  affidavit,  *'  that       Davis. 
at  the  time  of  the  commencement  of  this  suit,  the  plaintiils 
did  not  dwell   more   than    twenty  miles  from   the   de- 
fendant, but,  on  the  contrary,  did  dwell  within  the  distance 
of  one  mile  from  the  defendant  ;**  that  the  defendant  had 
walked  at  that  time  within  a  short  distance  of  the  plaintifis' 
dwelling-house.     It  was  in  the  affidavit  in  no  way  shewn 
with  sufficient  distinctness  where  the  defendant  did  reside 
in  the  city  of  London,  so  as  to  enable  the  plaintiff  to  make 
inquiries  upon  the  subject,  and  be  prepared  to  answer  the 
statement  so  made.     If  the  defendant  were  permitted  to 
enter  the  suggestion  prayed  for,  it  would  be  competent  for 
the  plaintiffii  to  traverse  the  material  statements  in  it ;  but 
how  could  the  plaintiffii,  fit)m  the  information  disclosed  by 
this  affidavit,  be  prepared  to  support  their  side  of  the 
traverse,  or  determine  whether  it  would  be  prudent  to 
put  that  matter  in  issue.     They  certainly  could  not. 

Lushy  in  support  of  the  rule.  With  respect  to  the  first 
point,  as  to  the  jurisdiction  of  the  Judge  at  Chambers  to 
entertain  an  application  to  enter  a  suggestion,  the  practice 
had  always  been  to  make  the  application  to  the  Court  and 
not  to  a  Judge  at  Chambers,  although  there  was  no  pro- 
vision contained  in  the  act  directing  that  the  application 
should  be  made  to  the  Court  Then  with  reference  to  the 
second  objection  that  the  application  was  too  late,  it 
appeared  from  Smith  v.  Temperley  {a)^  that  the  proper 
time  to  make  the  application  was  within  the  finst  foiu*  days 
of  the  foUowing  Term.  The  Court,  however,  was  not  pre- 
cluded from  determining  on  the  merits  of  the  case,  because 
the  matter  had  been  before  a  Judge  at  Chambers.  The 
case  of  JFHkeY.  Davis  {V)y  was  a  clear  authority  to  shew  that 

(a)  Ant€,  vol.  4,  p.  610 ;  S.  C.  16  M.  &  W.  273. 
{b)  8  Dowl.  387 ;  S.  C.  6  M.  &  W.  546. 
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1 848.        where  a  Judge  at  Chambers,  upon  the  hearing  of  a  summons 
Peterson      ^"  aflSdavit,  dismisses  the  summons  upon  the  merits,  the 
and  Another    party  may  renew  his  application  to  the  Court  on  additional 
Davis.        affidavits.     Then  the  cases  o{  Baddlej/ v.  Oliver  (a)  \  Bond 
V.  Bailey  (b) ;  Heak  v.  Erie  (c) ;  Johnson  v.  Beale  (rf),  shewed 
that  the  suggestion  might  be  entered  even  after  judgment 
had  been  signed  in  pursuance  of  a  certificate  for  speedy 
execution  under  the  I  Wm.  4,  c.  7,  and  that  the  application 
might   properly  be   made  within   the   first  four  days  of 
the  ensuing  Term.     The  question  remained,  whether  the 
affidavit  on  the  part  of  the  defendant  shewed  that  the  case 
came  within  the  meaning  of  the  statute.     If  section  1 1 2 
was  read  in  connection  with  section  40  of  the  act,  it  would 
appear  that  the  words  "fix)m  the  defendant,"  meant  "from 
where  the  defendant  dwelt  or  carried  on  his  business."     It 
was  therefore  sufficient  if  the  defendant's  affidavit  shewed 
that  the  plain tifis  did  not  dwell  more  than  twenty  miles 
from  the  defendant's  place  of  business.   [^CressweU^  J. — The 
language  of  section  112  clearly  refers  to  the  defendant's 
dwelling].    If,  however,  there  was  any  conflict,  as  to  whether 
the  defendant  did  reside  within  the  city  of  London  as  was 
stated  in  his  affidavit,  the  Court  would  still  permit  the 
suggestion  to  be  placed  on  the  record,  and  the  plaintifls 
would  then  have  an  opportunity  of  traversing  it     If,  how- 
ever, the  defendant  was  not  permitted  to  enter  the  sug- 
gestion, he  would  be  precluded  from  having  the  matter 
inquired  into. 

Wilde,  C.  J. — In  this  case  two  questions  arise.  The 
first  is,  whether  the  defendant  is  precluded  fix>m  making 
this  application  to  the  Court  in  consequence  of  his  having 
made  prior  applications  to  a  Judge  at  Chambers.  From 
the  affidavits,  it  appears,  that  the  subject  of  the  present 

(o)  1 C.  &  M.  219;  S. C.  1  Dowl.  (c)  2  M.  &  W.  383  ;  S.  C.  won. 

598.  div.  5  Dowl.  695. 

(6)  2  C,  M.  &  R.  246;  S.  C.  (d)  6  M.  &  W.  276;  S.  C.  nom. 

3  Dowl.  808.  div.  7  Dowl.  487. 
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application  was  heard  before  a  Judge  at  Chambers,  and 
dis|)06ed  of  on  the  ground  that  the  affidavit  was  insufficient 
to  support  the  application.  The  two  subsequent  applica- 
tions at  Chambers  were  dismissed  on  the  ground  that  the 
previous  ones  had  been  heanl  before  a  different  Judge. 
The  question,  therefore,  now  is,  whether  those  proceedings 
at  Chambers  preclude  the  defendant  from  repeating  his 
application  by  the  present  motion.  We  are  of  opinion 
that  they  do  not  Considering  the  great  amount  of  busi- 
ness which  the  Judges  at  Chambers  arc  called  upon  to 
dispose  of  to  the  best  of  their  judgment  at  the  time,  it 
appears  to  the  Court,  that  it  would  be  very  inconvenient  if 
parties  were  to  be  finally  bound  by  the  determination  at 
Chambers.  The  next  question  is,  whether  the  defendant 
has  by  his  affidavit  brought  sufficient  materials  before  the 
Court  to  shew  that  he  is  entitled  to  succeed  in  this  applica- 
tion. It  was  incumbent  on  him  to  shew  that  he  was  resident 
in  the  city  of  London.  But  the  mere  statement  that  he 
was  so  resident  vnthout  any  more  particular  description  of 
his  place  of  abode  is  not  enough ;  any  more  than  it  would 
be  for  a  defendant  to  state  that  he  resided  in  the  county  of 
York.  Such  a  statement  was  a  mere  evasion  of  the  meaning 
of  the  statute.  It  could  give  no  substantial  information 
to  a  plaintiff  of  the  defendant's  place  of  residence.  His 
affidavit,  however,  does  state  that  his  place  of  business  is  at 
133,  Fenchurch  Street,  and  his  affidavit  also  proceeds  to 
btate  that  the  plaintifis  did  not  at  the  commencement  of  the 
suit  dwell  more  than  twenty  miles  from  the  defendant 
We  think,  therefore,  that  the  defendant  is  entitled  to  enter 
a  suggestion,  that  the  plaintiffs  did  not  at  the  time  of  the 
conim^^ncement  of  this  suit  dwell  more  than  twenty  miles 
frofn  the  place  where  the  defendant  carried  on  his  business. 
The  rule,  therefore,  will  be  absolute  for  setting  aside  the 
judgment,  on  payment  of  the  costs  of  the  judgment,  and  to 
enter  a  suggestion  in  the  terms  already  mentioned.  The 
application  having  been  made  within  the  first  four  days  of 
the  Term,  and  being  in  the  nature  of  a  motion  to  arrest  the 
judgment,  we  think  the  defendant  ought  not  to  be  pre- 


1848. 


Peterson 
tnd  Another 

Davis. 
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Pbtkeson 
and  Another 

V, 

Davis. 


judiced  by  the  judgment  having  been  regularly  signed. 
The  rule,  therefore,  will  be  absolute,  without  the  costs  of 
this  application. 


Per  Curiam. 


Rule  absolute  accordingly  (a). 


(a)  The  suggestion  as  above  it,  and,  in  Trinity  Term,  18499 
permitted  was  entered  on  the  (see  post),  judgment  was  pro- 
roll.    The  plaintiffs  demurred  to      nounced  in  their  favour. 


The  Court 
directed  the 
registrar  to 
file  the  ac- 
knowledgment 
by  a  married 
woman  pur- 
suant to  the 
3  &  4  Wm.  4, 
c.  74,  although 
it  was  doubtml 
whether  there 
was  not  an 
erasure  in  the 
jurat  of  the 
affidarit  of 
acknowledg- 
ment, it  bemg 
certain  that 
there  was  a 
rasure  in  it. 


In  re  Millard. 

"E ACOCK  made  an  application  to  the  Court  for  its 
direction  to  the  registrar  to  receive  and  file  an  acknow- 
ledgment by  a  married  woman  in  pursuance  of  the  3  &  4 
Wm.  4,  c.  74  (The  Fines  and  Recoveries  Act).  The  pecu- 
liarity of  the  case  was,  that  in  the  jurat  of  the  affidavit  of 
acknowledgment,  there  was  a  rasure  which  might  be  an 
erasure.  It  was  not,  however,  certain  that  anything  had 
been  erased  from  the  jurat  The  affidavit  was  made  in 
Canada,  and  the  jurat  was  in  this  form:  "  Sworn  at  Port- 
hope,  Canada  West,  by  the  above-named  deponents,  before 
me,  J.  Robertson."  Robertson,  it  appeared,  had  placed 
his  initials  opposite  to  the  erasure.  It  was  the  constant 
practice  of  the  Court  to  receive  affidavits  in  which  altera- 
tions were  made,  but  against  which  alterations,  the  officer 
before  whom  the  affidavit  was  sworn  had  placed  his  initials. 

Peb  Curiam. — On  examining  the  jurat,  it  certainly 
appears  that  a  rasure  has  been  made,  but  it  is  by  no  means 
clear  that  there  is  an  erasure.  Rasures  are  sometimes 
made  merely  to  remove  excrescences  or  grease  spots.  Under 
the  circumstances,  we  think  that  the  affidavit  is  sufficient 
and  the  registrar  may  file  the  acknowledgment 


Rule  accordingly. 
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1848. 

Doe  dem.  Marks  and  Another  v.  Roe. 

JSrAMWELL  shewed  cause  against  a  rule,  obtained  by  On  an  appli- 
H.  HiUy  calling  on  the  tenant  of  the  premises  sought  to  be  ^  ^  q^,  4^ 
recovered  to  enter  into  the  usual  recognizances  required  by  S^^opurt  will 
the  1  Geo.  4,  c  87.     The  sum  mentioned  in  the  rule  as  not  include  in 
that  for  which  the  tenant  should  give  security  was  200iL  be  given  by 
The  question  was,  whether  this  was  not  a  greater  amount  di^^^^lj. 
than  the  practice  of  the  Court  warranted.     The  annual  jegedtohaje 

^  been  canaed 

rent  of  the  premises  was  55/.,  and  the  statute  required  that  by  the  tenant, 
the  amoimt  of  the  recognizance  should  be  ^'  a  reasonable  him,  to  the 
sum"  to  be  fixed  by  the  Court    In  the  present  case,  it  was  ^2^^  be- 
sought to  include  in  the  amount  of  the  recognizance  the  nuies* 
loss  which  it  was  anticipated  would  accrue  to  the  business 
in  consequence  of  the  premises  in  question  being  shut  up, 
and  certain  alleged  dilapidations  having  been  done  to  the 
premises.    It  was  submitted,  that  the  rule  could  not  be  made 
absolute  to  that  extent    The  statute,  by  section  2,  provided 
that  the  jury  might  assess  the  amount  of  the  mesne  profits 
down  to  the  time  of  the  verdict,  and  then  the  right  of  the 
landlord  to  mesne  profits,  between  the  verdict  and  the 
delivering  up  of  possession  of  the  premises,  was  saved  by  a 
proviso  in  the  section.     This  shewed  that  the  Legislature 
contemplated    that    the   sum   to  be  recovered   and    the 
sum  for  which  security  was  to  be  given  was  only  what 
could  properly  be  called  mesne  profits.     The  usual  amount 
for  which  the  recognizance  was  required  was  one  year's 
rent,  and  a  reasonable  sum  for  costs. 

H.  HiUy  in  support  of  the  rule.  No  doubt  the  annual 
rent  of  the  premises  was  here  only  651 ;  but  the  premises 
were  rendered  in  a  very  dilapidated  state  in  consequence 
of  the  tenant  removing  grates  and  allowing  the  premises 
to  fall  into  a  state  of  ruinous  non-repair.  Under  the 
ordinary  form  of  a  declaration  in  trespass,  damages  for  an 
injury  to  business  might  be  recovered. 
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Doe  dem. 

Marks 

and  Another 

9. 

Rob. 


WiLDB,  C.  J. — How  can  mesne  profits  include  any  more 
than  the  value  of  the  premises,  and  that  it  is  stated  to  be 
55iL  annually. 

Maule,  J. — Under  the  ordinary  declaration  in  trespass 
for  mesne  profits,  you  could  not  recover  more  than  the 
value  of  the  premises. 

Cbbsswell,  J. — In  Dunn  v.  Large  (a),  it  was  held,  that 
in  trespass  for  mesne  profits  after  ejectment  for  the  recovery 
of  a  house  used  as  an  inn,  the  plaintiff  cannot  recover 
the  loss  which  he  has  sustained  by  the  defendant  shutting 
up  the  inn  and  destroying  the  custom,  unless  such  damage 
be  specially  stated  in  the  declaration. 

It  was  then  arranged  between  the  parties  that  security 
should  be  given  for  the  sum  of  lOOiL  besides  costs. 


Rule  accordingly. 


(a)  3  Doug.  335. 


Waters  v.  Handley. 

Jyi AYLOR  moved  for  a  rule  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  to  the  Judge  of  the  Clerkenwell 
County  Court  of  Middlesex,  prohibiting  him  from  proceed- 
ing in  the  present  case.  The  application  was  made  on  four 
grounds :  First,  the  action  was  brought  on  a  bill  of  ex- 
change; secondly,  the  summons  was  not  duly  served  on  the 
defendant ;  thirdly,  the  Court  had  no  jurisdiction,  because 
the  defendant  had  not  resided  within  the  jurisdiction  of 

County  Court 

is  gooo,  is  a  matter  peculiarly  for  the  decision  of  the  Judge. 

A  summons  issued  under  section  60,  9  &  10  Vict  c.  95,  *'  by  leave  of  the  Court,"  need  not 
sti^te  oq  theface  of  it  that  it  was  so  issued. 


Bills  of  ex- 
change are 
within  the 
jurisdicdon 
of  the  County 
Courts  estab- 
lished by  the 
9  &  10  Vict, 
c.  95. 

Whether 
the  senrioe  of 
a  writ  of  sum- 
mons issuing 
out  of  the 


V. 

Handley. 
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the  Court  at  any  time  within  the  six  months  previous  to        1848. 
bringing  the  action;  fourthly^  because  the  summons  did      watkes 
not  state  that  it  had  been  issued  by  ^*  leave  of  the  Court." 
Upon  the  first  ground^  it  was  contended,  that  very  great 
doubt  existed  whether  the  jurisdiction  of  the  Court  ex- 
tended to  bills  of  exchange^  because  section  60,  provided 
that  where   proceedings   were  not  taken   in   the   district 
wherein  the  defendant  resided  or  carried  on  business  at  the 
time  of  bringing  the  action,  or  within  six  months  previous 
to  bringing  the  action,  the  summons  might  issue  by  leave  of 
the  Court  '^  for  the  district''  **  in  which  the  cause  of  action 
arose."    Those  words  might   be  considered  as  properly 
restrictive  of  the  Court's  jurisdiction   to  those  cases  in 
which  it  could  properly  be  said  that  the  cause  of  action 
arose  in  some   particular  district ;  but  bills  of  exchange 
were  of  such  a  nature,   that  it  could  not  properly  be 
said   they  were  of  any  particular  place,  and   therefore, 
not    within    the   jurisdiction    of  any    particular    Court 
[^Mauley  J. — There  is  no  doubt  that  bills  of  exchange 
come  within  the  jurisdiction  of  the  Court     Although  the 
venue  cannot  be  changed  in  an  action  upon  a  bill  of  ex- 
change on  the  common  affidavit,  because  the  contract  is 
nullius  loci,  that  does  not  interfere  with  the  jurisdiction  of 
County  Court].    The  next  objection  was,  that  the  service 
on  the  defendant  was  insufficient     The  affidavit  on  the 
part  of  the  defendant,  shewed  that  the  summons  had  been 
left  at  a  particular  house,  but  that  house  was  not  the  house 
of  the  defendant    [Maide,  J. — It  has  already  been  decided 
that  the  Judge  of  the  Court  is  to  determine  whether  the 
service  of  the  process  has  been  sufficient     WiUiamSy  J. — It 
has  been  decided  that  the  proper  course  in  such  a  case  is 
for  the  defendant  to  go  to  the  Judge  of  the  County  Court 
and  shew  to  him  that  the  service  has  been  insufficient]. 
Then  the  third  objection  was  that  the  defendant  did  not 
reside   in   the   Clerkenwell   district,  nor   had  he  resided 
there  within  six  months  previous  to  entering  the  plaint. 
The  summons,  it  appeared,  had  been  taken  out  by  leave  of 
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1648.        the  Court,  the  defendant  not  being  resident  within  the 
W^sms      jurisdiction  of  the  Court  at  the  time  of  the  action  being 
^'  brought.     The  affidavit  supporting  the  application,  stated 

that  the  defendant  *'at  the  time  of  the  entry  of  the  plaint, 
did  not  reside  in  the  Clerkenwell  district,  nor  had  he 
resided  there  within  the  previous  six  months.**  Fourthly, 
the  summons  on  which  the  proceeding  had  taken  place  did 
not  state  on  the  face  of  it  that  it  had  been  issued  ^'  by  leave 
of  the  Court."  This  was  requisite  in  order  to  shew  on  the 
&ce  of  the  process  that  the  Court  had  jurisdiction.  The 
defendant  was  resident  out  of  the  jurisdiction  of  the  County 
Court,  and  therefore,  he  was  not  prim&  facie  liable  to  be 
sued  before  that  tribunal.  Unless,  therefore,  the  pro- 
cess when  served  on  the  defendant  disclosed  the  fact  of  its 
having  issued  by  leave  of  the  Court,  he  could  not  know 
whether  it  was  incumbent  on  him  to  appear  to  it 

CoLTMAN,  J.  (a). — With  respect  to  the  form  of  the  writ 
of  summons,  it  appears  to  me  to  be  sufficient,  as  it  is  in  the 
form  which  the  Judges  prescribed  by  the  rules  of  Court 
which  they  made  under  the  statute.  The  only  point  which 
can  properly  be  a  matter  of  discussion,  is  that  with  reference 
to  the  residence  of  the  defendant,  as  he  swears  that  he  was 
not  resident  at  any  time  during  the  six  months  previous  to 
the  action  being  brought.  Upon  this  point,  therefcH:^,  a  rule 
nisi  may  be  granted,  but  not  upon  the  other  objections, 

« 

Maulb,  J.^  and  Williams,  J.,  concurred. 

Rule  accordingly, 
(a)  WUde^  C.  J.»  was  absent. 
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Manwrll  V.  THOBfPSON  and  Others. 

mHIPSON  applied  for  leave  to  issue  an  attachment  Wbentbert 
against  the  plaintiff  in  this  cause,  on  the  ground  of  the  non  defendants  in 
payment  of  costs  pursuant  to  the  Master's  allocatur.     The  Hj/^it*^ 
affidavit  supporting  the  application,  and  which  denied  the  •?^^ 
payment  of  the  costs,  was  not  made  by  all  the  defendants  non  payment 
in  the  cause.     The  question  was,  whether  the  affidavit  ^daTitde- 
was  sufficient  S^m^^" 

made  by  all 
the  defendants. 

P£R  Curiam. — For  anything  that  appears  on  the  &ce  of 
this  affidavit,  the  plaintiff  may  have  paid  the  costs  to  one 
of  the  defendants.  It  is  insufficient,  unless  all  the  de- 
fendants joined  in  making  it 

Rule  refused. 


Leslie  v.  Richardson. 

mSYLES^  Seijt,  and  Phxnn^  shewed  cause  against  an  ap-  An  arbitrator, 
plication  made  by  Petersdaiffy  for  a  rule  to  enlarge  the  time  ^e  usual  power 
for  an  arbitrator  to  make  his  award  until  the  first  day  of  ^"^^J^ 
Michaelmas  Term  next     An  order  of  reference  had  been  reference, 
made  in  the  usual  form,  with  power  to  the  arbitrator  to  occasions  en- 
enlarge  the  time  for  making  his  award.     On  several  occa-  f^^ii^L^h^ 
sions,  the  arbitrator  had  enlarged  the  time  for  making  his  ^^!^  ^' 
award,  but  had  accidentally  omitted  to  extend  the  period  of  period  of  the 
the  last  enlargement    The  question  was,  whether  the  Court  ment  to^m 
had  power,  under  the  3  &  4  Wm.  4,  c.  42,  s.  39,  to  extend  JJJSTct  en- 
the  period  limited  for  making  the  award  after  it  had  been  l*|rg«™«nt ; 
allowed  to  expire,  in  consequence  of  the  arbitrator's  omis-  held  that  it 
sion.     It  was  submitted  that  the  Court  had  no  such  power.  und<»^^r 

3  &  4  Wm.  4, 
c.  42,  s.  39, 

still  further  to  enlarge  the  time  for  the  arbitrator  to  make  his  award. 
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1848.        By  the  3  &  4  Wm.  4,  c.  42,  s.  39,  it  was  provided,  "  that 
Leslie        ^®  power  and  authority  of  any  arbitrator  or  umpire  ap- 
^'  pointed  by  or  in  pursuance  of  any  rule  of  Court,  or  Judge's 

order,  or  order  of  nisi  prius,  in  any  action  now  brought 
or  which  shall  be  hereafter  brought,  or  by  or  in  pursuance 
of  any  submission  to  reference  containing  an  agreement 
that  such  submission  shall  be  made  a  rule  of  any  of  his 
Majesty's  Courts  of  record,  shall  not  be  revocable  by  any 
party  to  such  reference,  without  the  leave  of  the  Court  by 
which  such  rule  or  order  shall  be  made,  or  which  shall  be 
mentioned  in  such  submission,  or  by  leave  of  a  Judge ;  and 
the  arbitrator  or  umpire  shall  and  may,  and  is  hereby 
required  to  proceed  with  the  reference,  notwithstanding 
any  such  revocation,  and  to  make  such  award,  although  the 
person  making  such  revocation  shaU  not  afterwards  attend 
the  reference;  and  that  the  Court  or  any  Judge  thereof 
may,  from  time  to  time,  enlarge  the  term  for  any  such 
arbitrator  making  his  award."  Where  the  arbitrator  had 
no  power  reserved  to  him  to  enlarge  the  time  for  making 
his  award,  it  was  reasonable  to  suppose,  that  the  Legblaturc 
intended  the  Court  to  have  power  to  enlarge  the  time  for 
making  the  award;  but  where  such  a  power  was  conferred 
.  upon  the  arbitrator,  then  that  power  should  be  exercised 
by  him.  In  Doe  d.  Janes  v.  Powell  {a\  Patteson,  J., 
observed,  in  speaking  of  the  statute,  **  that  means  rather 
that  the  Court  may  enlarge  the  time  where  no  power  is 
given  to  the  arbitrator  to  do  so ;  if  there  is  such  a  power, 
it  is  for  him  to  do  it :  but  I  doubt  if  the  Court  could  do 
it  in  a  case  where  the  parties,  or  the  arbitrator,  will  not 
consent  to  proceed  with  the  reference."  [Cresstoelly  J., 
referred  to  Parbury  v.  Newman  (A),  where  it  was  held  that 
the  Court  has  power,  under  3  &  4  Wm.  4,  c.  42,  s.  39, 
to  enlarge  the  time  for  an  arbitrator  to  make  his  award, 
where  the  arbitrator  having  power  to  enlaige  has  allowed 

(a)  7  Dowl.  539,  40. 


(Jb)  9  Dowl.  288 ;  S.  C.  mm.  dtr.  7  M.  &  W.  378. 
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the  time  limited  by  the  submission  to  elapse  without  doing  1848. 
so].  But  in  Lambert  v.  Hutchinson  {a)y  Tindal,  C  J.,  when  Lestie 
the  case  of  Parbury  v.  Newman  was  cited  in  the  course 
of  the  argument,  observed,  ^'  I  doubt  whether  the  statute 
empowers  the  Court,  or  a  Judge,  to  interfere  where  the 
arbitrator  has  power  to  enlarge,  but  he  has  inadvertently 
permitted  the  time  to  expire,  without  exercising  his  power.'' 
In  that  case,  the  Court  declined  to  interfere  in  the  manner 
proposed  by  the  present  application. 

Petersdorff^  in  support  of  the  motion.  No  doubt  the 
object  which  the  Legislature  had  in  view  when  the  statute 
in  qu^tion  passed  was  to  prevent  a  failure  of  justice.  But 
the  interpretation  for  which  the  other  side  contended  would 
restrict  the  operation  of  the  statute  to  very  few  cases  indeed. 
It  never  could  have  been  intended  that  the  Court  should 
have  been  permitted  to  interfere  only  in  those  cases  where 
the  time  originally  limited  had  expired,  and  no  enlargement 
had  taken  place.  If,  then,  it  could  not  be  successfully  con- 
tended that  such  a  restricted  meaning  should  be  put  on  the 
words  of  the  statute,  there  could  be  no  reason  for  holding 
that  the  Court  could  not  interfere  in  the  way  here  proposed 
The  case  of  Parbury  v.  Newman  was  a  direct  authority 
in  support  of  this  view,  and  the  dictum  of  the  Chief  Jus- 
tice Tindal  in  Lambert  v.  Hutchinson  could  not  be  con- 
sidered as  intended  to  overrule  an  express  decision  of  the 
full  Court  of  Exchequer.  The  reason  of  the  Court  of 
Common  Pleas  not  interfering  in  the  way  proposed  in 
Lambert  v.  Hutchinson  was,  that  from  the  lapse  of  time 
which  had  taken  place  there,  before  the  application  was 
made,  it  was  not  considered  a  proper  case  for  the  inter- 
ference of  the  Court.  If  after  the  time,  for  which  the 
arbitrator  had  enlarged  the  period  for  making  his  award, 
had  expired,  the  parties  chose  to  meet  before  him,  they 
could,  by  consent,  extend  the  period  for  making  his  award. 

(a)  2  M.  &  G.  S5S  ;  S.  C.  3  Scott,  N.  R.  221. 
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1848.       If  they  could  do  so,   the  Court  most  have,  under  the 
Lesue       statute,  an  equal  power. 
'•  Cur.  adv.  vult. 

CoLTMAN,  J.,  now  (a)  delivered  the  judgment  of  the 
Court  (A). — This  was  an  application  to  the  Court,  under 
the  statute  3  &  4  Wm.  4,  c.  42,  s.  39,  for  a  rule  to 
shew  cause  why  the  time  for  making  an  award  should  not 
be  further  enlarged  until  the  first  day  of  Michaelmas 
Term  next  Cause  was  shewn  in  the  first  instance,  and  it 
appeared  that  this  and  another  cause  had  been  referred  to 
an  arbitrator,  with  power  to  him  from  time  to  time  to 
enlarge  the  time  for  making  his  award.  The  arbitrator 
had  several  times  enlarged  the  time  for  making  his  award, 
but  had  at  last  inadvertently  omitted  to  make  a  further 
enlargement,  in  consequence  of  which  it  became  necessary 
to  apply  to  the  Court  to  enlarge  the  time.  On  shewing 
cause,  it  was  contended  that  the  Court  had  no  power, 
under  the  statute,  to  make  such  an  enlargement  Three 
questions  have  at  different  times  been  raised  as  to  the  con- 
struction of  that  part  of  the  section  which  gives  power  to 
the  Court  to  enlarge  the  time  for  making  an  award,  viz., 
first,  whether  the  power  to  enlarge  is  confined  to  cases 
where  there  has  been  an  attempt  to  revoke  the  authority  of 
the  arbitrator;  secondly,  whether  it  is  confined  to  cases  in 
which  the  arbitrator  has  no  power  to  enlarge ;  thirdly, 
whether  the  Court  can  enlarge  after  the  expiration  of  the 
original  or  enlarged  time,  as  the  Court  of  Exchequer  in 
Parbury  v.  Newman  (c),  held  they  might  With  respect 
to  the  first  two  questions,  the  power  conferred  by  the  act 
is,  ^*to  enlarge  the  term  for  any  such  arbitrator  making  his 
award."  The  only  description  of  arbitrator  which  precedes 
this  word  of  reference  "such,"  is  that  at  the  beginning  of  the 
section;  that  is,  "any  arbitrator"  "appointed  by"  "rule  of 

(a)  In  Trinity  Vacation.  WUUam,  J. 

ib)  WUde,  C.  J.,  IfoiOe,  J.,  and         (c)  7  M.  &  W.  378. 
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Court,  or  Judge's  order,  or  order  of  nisi  prim.''  This  de- 
scription of  arbitrator,  construed  acccnrding  to  the  strict  and 
natural  sense  of  the  word,  comprehends  all  arbitrators  ^  ^- 
appointed  by  rule  of  Court,  &c.;  and,  with  reference  to 
the  first  and  second  questions  above  mentioned,  it  is  to  be 
observed  that  there  are  no  words  to  restrict  the  power  of 
the  Court  in  the  way  suggested ;  in  order  so  to  restrict  it, 
some  such  words  as,  ^^  in  case  of  such  revocation,"  or 
"  when  the  arbitrator  has  no  power  to  enlarge,"  would  be 
necessary.  To  construe  the  clause  in  an  unrestricted 
sense,  seems  to  be  most  consistent  with  the  natural  con- 
struction of  the  words  of  the  enactment ;  and,  as  an  omis- 
sion to  make  an  award  within  the  dme  limited,  may  and 
often  does  occur,  and  when  it  occurs,  often  produces  incon- 
veniences, in  other  cases  besides  those  in  which  the  arbi- 
trator has  no  power  to  enlarge,  or  those  in  which  an 
attempt  to  revoke  has  been  made ;  there  is  no  reason  for 
adopting  a  construction  of  the  words  restrictive  of  their 
natiual  and  proper  meaning.  With  regard  to  the  power  to 
enlarge  after  the  expiration  of  an  original  or  enlarged  time, 
the  power  given  to  the  Court  is,  ^'from  time  to  time,"  *'to 
enlarge  the  term,"  &c.  If  these  words  occurred,  as  they 
often  do,  in  a  submission  to  arbitration,  in  which  power  is 
usually  given  '*  to  the  said  arbitrator  from  time  to  time  to 
enlarge  the  term"  for  making  the  award,  there  seems  no 
doubt  that  they  would  not  authorize  an  enlargement  made 
after  the  time  had  expired.  But,  it  is  to  be  observed,  that, 
in  the  case  of  a  power  given  by  the  submission  it  is  given 
to  the  arbitrator  in  his  character  of  arbitrator,  which 
character  is  not  absolute  and  perpetual,  but  conditional 
and  limited,  ^^  if  he  shall  make  his  award  on  or  before," 
&C. ;  whereas,  the  power  given  by  the  act  of  3  &  4  Wm.  4, 
c.  42,  is  conferred  on  the  Court  which  luu  perpetual  exis- 
tence and  is  given  absolutely  and  not  conditionally.  It 
appears^  therefore,  to  us,  that  the  power  may  be  so  con- 
strued as  to  comprehend  the  case  of  an  enlargement  after 
the  expiration  of  the  time  limited ;  and  as  the  mischief  to 
be  remedied  would  (as  was  pointed  out  in  the  case  of 
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1848. 


Lk8LIB 

Richardson. 


Parhnry  v.  Netoman  {a)  )  be  very  inadequately  remedied 
on  a  narrower  construction,  we  concur  with  that  Court  in 
thinking  that  the  larger  construction  ought  to  be  adopted. 

The  result  is,  that  in  this  case,  there  should  be  a  rule 
absolute  for  enlarging  the  time  as  prayed 


Rule  accordingly. 


(a)  7  M.  &  W.  378. 


Kepp  and  Another  v.  Wiggett  and  Others. 

Debt.  The  declaration  stated  that  the  defendants  and 
one  James  Lee,  who  died  before  the  commencement  of  the 
suit,  theretofore,  to  wit,  &c.,  by  their  certain  writing  obli- 
gatory, &C.,  acknowledged  themselves  to  be  jointly  and 
severally  held  and  firmly  bound  unto  the  plaintifis  in  the  sum 
of  8000Z.  of,  &C.,  to  be  paid  to  the  said  plaintifis  or  to  one 
William  Everett,  Esq., on  request;  whereby, and  by  reason 
of  the  non  payment  thereof,  an  action  hath  accrued,  &c. 

The  defendants,  by  their  plea,  craved  oyer  of  the  said 
writing  obligatory  in  the  said  declaration  mentioned,  and 
it  is  read  to  them  in  these  words :  ^^  Know  all  men  by  these 
presents,  that  we,  James  Lee,  of  No.  50,  Drury  Lane,  in 
the  parish  of  St  Martin  in  the  Fields,  in  the  county  of 
Middlesex,  collector;  James  Wiggett,  of  No.  ,  Drury 
them  from  the  Lane,  in  the  parish  of  St  Giles  in  the  Fields,  and  county 
then  craved  aforesaid,  gentleman;  George  Robinson,  of  No.  , 
SSditio^i  Md    Wigmore  Street,  in  the  parish  of  St.  Marylebone,  in  tlie 

set  it  out  with-  gaid  county,  auctioneer;  which  said  James  Lee  is  a  col- 
out  the  recitalsy 
and  concluded    lector  for  the  wards  of  New  Street,  Bedfordbury,  Drury 

by  pleading 
peitormance 

generally  by  the  defendants  only.  The  plaintifl^  prayed  that  the  bond  and  condition  might  be 
enrolled ;  they  were  then  set  out  correctly,  and  it  appeared  that  the  condition  was,  that  the 
defendants  and  L.  should  pay  over  sums  of  money  assessed  and  collected  by  L.,  and  that  I^. 
should  demand  the  sums  assessed,  and  proceed  against  defaulters.  The  plaintifi  demurred : 
Hddj  first,  that  it  was  not  necessary  to  state  a  request  to  the  defendants  in  the  declaration ; 
secondly,  that  the  averment  '*by  reason  of  \he  non  payment,  &c.,**  did,  after  plea  suflSciently 
deny  payment  to  the  plaintiffs  or  E. ;  thirdly,  that  the  plea  was  bad  for  not  averring  perform- 
ance by  Jjee ;  and,  fourthly,  that  it  was  bad  as  merely  alleging  general  performance,  instead 
of  setting  forth^  in  what  way  the  condition  had  been  performed. 

Stimljhf  that  if  a  defendant  incorrectly  sets  out  on  oyer  a  bond  and  condition,  the  proper  mode 
of  taking  advantage  of  the  defect  is  by  a  motion  to  set  aside  the  pleading. 


A  declaration 
in  debt  set  out 
a  bond  for  the 
payment  of  a 
certain  sum  of 
money  to  the 
plaintiflb  or  E. 
upon  request, 
wnereby  and 
by  reason  of 
the  non  pay- 
ment thereof, 
an  action  ac- 
crued, &c 
The  defend- 
ants craved 
oyer,  and  set 
out  the  bond 
correctly,  and 
then  stated 
the  recitals  in 
the  condition, 
without  dis- 
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Lane,  and  Long  Acre,  in  the  parish  of  St.  Martin  in  the 
Fields,  in  the  division  of  the  city  and  liberty  of  Westminster, 
in  the  coonty  of  Middlesex,  duly  nominated  and  appointed 
by  the  commissioners  acting  for  the  said  parish  of  St. 
Martin  in  the  Fields,  in  the  execution  of  an  act  of  Parlia* 
ment  passed  in  the  sixth  year  of  the  reign  of  her  present 
Majesty,  intituled,  *An  Act  for  granting  to  her  Majesty 
duties  on  profits  arising  from  Property,  Professions,  Trades 
and  Offices,  until  the  6th  day  of  April,  1845,'  and  of  the 
several  other  acts  therein  referred  to ;  and  of  another  act 
passed  in  the  eighth  year  of  the  reign  of  her  said  Majesty, 
intituled,  ^  An  Act  to  continue  for  three  years  the  duties 
on  profits  arising  from  Property,  Professions,  Trades  and 
Offices,"  and  which  said  James  Wiggett,  Richard  Robinson, 
and  George  Robinson,  as  sureties  for  the  said  James  Lee, 
are  jomdy  and  severally  held  and  firmly  bound  unto  Richard 
Kepp,  l^Bq.,  and  Charles  Lewis,  Esq.,  being  two  of  the 
said  commissioners  acting  in' the  execution  of  the  said  acts 
for  the  said  parish  of  St  Martin  in  the  Fields,  in  the  said 
county  of  Middlesex,  in  the  sum  of  SOOOiL  of  lawful  money 
of  Great  Britain,  to  be  paid  to  the  said  Richard  Kepp,  Esq., 
and  Charles  Lewis,  Esq.,  or  to  WilUam  Everett,  Esq.,  their 
executors  or  administrators,  for  which  payment  to  be  well 
and  truly  made  we  bind  ourselves,  and  each  of  us  bindeth 
himself,  for  the  whole  and  entire  sum,  our  and  each  of  our 
heirs,  executors  and  administrators,  firmly  by  these  pre^ 
sents,  sealed  with  our  seals,  dated  this  6th  day  of  October, 
in  the  tenth  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  &c,  a.  d.  18464"  And  whereas  the  above  bounden 
James  Lee  hath  been  duly  nominated  and  appointed  a 
collector  for  the  year  ending  the  5th  day  of  April,  1847, 
of  the  several  duties  granted  by  the  said  recited  acts  which 
have  been  or  hereafter  shall  be  assessed  within  the  said 
wards  and  parish  of  St.  Martin  in  the  Fields,  for  the  said 
last-mentioned  year,  under  and  by  virtue  of  the  said  acts; 
and  the  sud  James  Lee,  together  with  the  said  James 
Wiggett,  Richard  Robinson,  and  George  Robinson,  as  his 
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Kepp 
and  Another 

9. 
WlOGBTT 

and  (Others. 


sureties,  have  entered  into  and  executed  the  above  written 
obligation  to  give  good  and  sufficient  security  for  the 
iaithfiil  discharge  and  due  performance  by  the  said  James 
Lee,  of  his  said  office  of  collector  as  aforesaid ;  and  whereas 
duplicates  of  the  assessments  have  been  delivered  and  given 
in  charge  to  the  said  James  Lee^  with  a  warrant  or  warrants 
for  collecting  the  same.  They  also  crave  oyer  of  the  con- 
dition of  the  said  writing  obligatory,  and  it  is  read  to  them 
in  these  words:  ^Now»  the  condition  of  the  above  written 
obligation  is  such,  that  if  the  above  bounden  James  Lee, 
James  Wiggett,  Richard  Robinson,  and  Greoiige  Robinson, 
or  either  of  them,  their  or  either  of  their  heirs,  executors 
or  administrators,  shall  and  do  duly,  in  pursuance  of  the 
directions  of  the  said  acts,  pay  all  such  sums  of  money 
which  now  are  assessed  and  collected  for  the  year  ending 
the  5th  of  April,  1847,  or  which  hereafter  may  be  assessed 
and  to  be  collected  in  the  said  ward  and  parish  of  St 
Martin  in  the  Fields,  by  the  said  James  Lee,  as  such 
collector  as  aforesaid ;  and  if  the  said  James  Lee  shall  and 
do  duly  in  pursuance  of  the  said  act,  demand  the  sums 
assessed  of  the  respective  persons  from  whom  the  same  are 
payable,  and  in  case  of  non  payment  thereoi^  shall  duly 
enforce  the  power  of  the  act  against  such  as  shall  make 
default,  then  the  above  written  obligation  to  be  void, 
otherwise  the  same  shall  be  and  remain  in  full  force  and 
virtue."  Which  being  read  and  heard,  the  sud  defendants 
s^  that  they,  the  said  defendants,  did  from  time  to  time, 
and  at  all  times  after  the  making  of  the  said  writing 
obligatory,  and  the  said  condition  thereof,  well  and  truly 
observe,  perform,  fulfil  and  keep,  all  and  singular  the 
articles,  clauses,  payments,  conditions  and  agreements  in 
the  said  condition  of  the  said  writing  obligatory,  specified, 
comprised,  and  mentioned,  in  all  things  therein  contained 
on  their  part  and  behalf,  to  be  observed,  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  efiect,  true  intent  and 
meaning  of  the  said  condition  of  the  said  writing  obligatory. 
Verification. 


9, 
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The  plaintiffiy  as  to  the  plea  of  the  defendants,  replied        1848. 
that  the  defimdants  had  not  truly  set  out  the  said  writing    ^"kot""^ 
obligatoiyy  and  the  oondidon  thereto,  and  prayed  that  they    ^mI  Anocker 
might  be  enrolled ;  which  being  done,  and  the  bond  and     Wiooett 
condition  set  out,  it  appeared  that  the  part  of  the  plea 
between  the  end  of  the  bond  and  the  demand  of  oyer  of 
the  condid<m  of  the  bond»  was  the  recital  in  the  condition. 
The  plaintifis  demurred,  on  the  grounds  that  the  plea  set 
out  the  recitals  to  the  condition  as  if  they  were  part  of  the 
writing  obligatory  itself  and  that  it  is  uncertain  whether  the 
defendants  intend  to  allege  that  those  recitals  form  part  of 
the  deed  or  part  of  the  condition,  or  that  they  do  not  form 
part  of  either,  but  are  mere  averments;  and  also  that  the 
general  mode  of  pleading  performance  is  insufficient,  and 
that  the  plea  should  have  shewn  that  the  defendants  and 
Lee,  or  some  or  one,  and  which  of  them,  did  pay  all  sums 
assessed  and  ccdlected  for  the  year  ending  the  6th  of  April, 
1847,  and  did  duly  demand  the  sums  assessed,  and  did  duly 
enforce  the  powers  of  the  act  against  defaulters, 

Needhamj  (Channell,  Seijt,  with  him),  in  support  of  the 
demurrer.  The  first  ground  of  demurrer  was,  that  the 
defendants  had  incorrectly  recited  the  deed  and  condition 
in  their  plea.  This  was  a  good  objection  on  special  de- 
murrer. In  Cam.  Dig.  tit  ^*  Pleads  (P  1)  it  was  laid  down, 
^<  so  if  the  defendant  demands  oyer  of  a  deed  which  is 
granted,  and  in  his  plea  recites  the  deed  difierent  fix)m  the 
true  deed,  the  plaintiff,  by  his  replication,  may  pray  that 
the  deed  may  be  enrolled,  and  so  procure  it  to  be  truly 
enrolled."  For  this  no  authority  was  cited.  It  was,  how- 
ever, recognised  in  1  Wtm.  Sound.  9  c,  n.  (2),  6th  ed. ; 
FerguMon  v.  Mackreth  (a).  [Maukf  J. — Is  not  the  proper 
course  pointed  out  in  that  case,  namely,  that  a  summary 
application  should  be  made  to  the  Court  for  the  purpose 
of  setting  aside  the  pleading?    The  difference  between  the 

(a)  4  T.  R.  371,  n.  (b). 
H  2 


V. 

GG 

and  Others. 
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1848.  deed  as  set  out  on  oyer,  and  the  deed  itself,  cannot  be  a 
Kepp  8^^*^"°^  o^  demurrer.  The  question  is,  whether  it  is  a 
•ad  Another  matter  of  practice  or  pleading.  I  think,  from  the  course 
WiGGETT  adopted  in  Ferguson  v.  Machreth  (a),  that  it  is  a  matter 
of  practice.  Cresswett,  J. — In  Smith  v.  Veonums  {b)^  the 
marginal  note  is,  ^*  a  deed  shewn  in  the  adversary's  plea, 
being  set  out  upon  oyer,  becomes  part  of  the  plea,  and 
if  it  thereby  appears  that  the  plea  is  false,  it  is  a  good 
cause  of  demurrer."]  Though  it  might  be  the  subject  of  a 
summary  application  as  a  matter  of  practice,  the  plaintiffs 
would  still  have  a  right  to  demur. 

Offky  contra,  referred  to  Paine  and  Another  v.  Emery  (c), 
where  a  declaration  in  covenant  set  out  the  deed  according  to 
its  legal  effect,  and  the  defendant  on  oyer  set  it  out  in  haec 
verba,  the  Court  held  that  the  defendant  could  not  demur 
to  the  declaration  on  the  mere  ground  of  variance,  because 
the  deed,  as  set  out  on  oyer,  became  part  of  the  declaration. 

The  Court  intimated  to  Needham  that  if  he  thought 
proper,  he  was  at  liberty  to  withdraw  his  demurrer. 

Needliam  contended  that  there  were  other  substantial 
grounds  of  demurrer  to  the  plea,  which  he  proceeded  to 
aigue.  The  condition  of  the  bond  was,  that  Lee  should 
perform  certain  acts.  Here,  however,  no  allegation  of  per- 
formance of  those  acts  by  Lee  was  made.  The  principal 
act  was  to  be  done  by  him,  not  by  the  defendants,  and  the 
plea  does  not  allege  that  he  performed  that  act.  Again, 
the  plea  was  bad,  as  being  a  plea  of  general  performance, 
without  stating  the  mode  in  which  the  condition  had  been 
performed ;  Com.  Dig.  tit  "  Pleader,'*  (E  26) ;  (2  W.  33) ; 
1  Lev.  303;  1  Sid.  215.  The  case  oi  Roahes  v.  Manser  (d), 
was  to  the  same  effect ;  and  Coliman,  J.,  there  intimated 
that  such  a  plea  would  be  bad  on  general  demurrer. 

(a)  4  T.  R.  371,  n.  (6).  M.  &  R.  304. 

(6)  1  Saand.  3X6,  a.  (rf)  Ante,  vol.  3,  p.  17 ;  &  C. 

(c)  4  Dowl.  191  ;  S.  C.  2  C,      l  C.  B.  631. 
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must  be  considered  in  the  present  case  suflScient,  and  must    ^"kepp 
be  intended  to  embrace  not  merely  the  performance  of  the   *'>^  Another 
condition  by  the  defendants,  but  by  Lee  also.     It  never     Wiggett 
could  be  required  that  each  particular  payment  made,  or 
act  done,  which  would  come  within  the  scope  of  Lee's  duty, 
ought  to  be  set  out    But  the  declaration  was  itself  defective. 
First,  the  breach  alleged  did  not  agree  with  the  condition. 
The  condition  was  to  pay  the  plaintifis  or  Everett ;  but  the 
breach  allied  was  the  non  payment  of  the  money  to  the 
plaintifis.     It  was  consistent  with  this,  therefore,  that  the 
defendants  had  paid   Everett     In  order  to   render  the 
breach  conformable  with  the  condition,  it  was  necessary 
to  be  alleged  that  the  defendants  had  not  paid  either  the 
plaintifis  or  Everett     Where  a  contract  was  to  do  one  of 
two  things  in  the  alternative,  it  ought  to  be  shewn  that  the 
party  chai]ged  with  a  breach  of  contract  had  not  done  either 
of  those  things.     Thus  in  Wright  v.  Johnson  (a),  where  the 
declaration  stated  a  contract  between  the  plaintifis  and  the 
defendant  concerning  the  loan  of  two  horses,  and  the  de- 
fendant agreed  that  if  the  plaintifis  would  lend  them  to  him 
he  would  pay  Zs.  6d.  a-day,  and  if  the  animals  were  not 
returned  by  a  certain  day,  in  the  same  plight  as  at  the  time 
of  the  loan,  the  defendant  should  pay  lOL  damages  for  each 
horse  so  injured.     The  breach  assigned  was,  that  one  of  the 
horses  was  detained  a  certain  number  of  days  beyond  the 
stipulated  time,  and  that  the  other  was  not  returned  at  all. 
After  verdict  for  the  plaintifis  on  non  assumpsit,  the  Court 
held  that  that  was  error ;  the  promise  was  to  return  the  horses 
at  a  certain  day,  or  pay  a  certain  sum ;  but  the  breach  was, 
that  one  was  not  returned  for  a  certain  number  of  days 
afl^r  the  stipulated  time,  and  that  the  other  was  not  returned 
at  all.     So  in  Gibbons  v.  Northcott  {b\  the  Court  held,  that 
if  a  man  promises  to  keep  another  harmless,  or  pay  him  the 
sum  of  1000£  in  the  disjunctive,  it  ought  to  be  alleged  in 

(o)  1  Sid.  440.  (6)  I  Sid.  447. 


9, 
SO 

andOchofi. 
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1848.  the  declaration  that  he  had  done  neither;  Canu  Dig.  tit 
**"^^^  "  Pkader^  (C  44).  Again,  no  allegation  was  introdnced 
and  Another  into  the  declaration  that  any  request  to  pay  had  been  made 
WfooBTT  to  the  defendants.  The  all^ation  in  the  declaration  was» 
that  the  defendants  had  bound  themselves  to  pay  the  sum 
in  question  *'on  request;"  it  was,  therefore,  essenUal  to  the 
maintenance  of  the  action,  and,  consequently,  to  the  good- 
ness of  the  declaration,  that  a  request  should  be  alleged.  If 
issue  had  been  taken  on  the  fact  of  request,  the  plaintifls 
would  have  been  bound  to  prove  an  express  request  made ; 
Carter  v.  Bing  (a).  In  NxchoU  v.  Brcmley  {b)  it  was  held, 
that  if  the  defeasance  of  a  warrant  of  attorney  states  that  it 
is  given  to  secure  the  payment  of  a  sum  on  demand,  and, 
in  case  default  shall  be  made,  that  then  judgment  shall  be 
entered  up  and  execution  issue,  an  actual  demand  must  be 
made. 

Needham  replied. 

Wilde,  C.  J. — I  am  of  opinion  that  the  declaration  is 
free  from  any  of  the  objections  which  have  been  urged 
against  it  It  is  in  the  common  approved  form,  stating  that 
the  bond  was  given  to  pay  on  request  A  request  in  such 
a  case  has  never  been  considered  as  a  condition  precedent 
to  the  plaintiff's  right  of  action,  and,  therefore,  it  need  not 
be  alleged  that  any  such  request  was  made.  Then  with 
respect  to  the  plea.  The  condition  consists  of  two  parts. 
One  is,  that  these  three  persons,  who  are  obligors,  shall  pay 
over  to  the  plaintifis,  or  to  Everett,  what  is  received ;  and, 
secondly,  that  Lee  shall  perform  certain  duties  connected 
with  a  public  trust  The  performance  by  any  one  else 
would  not  perform  that  obligation.  A  performance  by  the 
sureties  would  not  be  a  performance  by  Lee  within  the 
meaning  of  the  bond.  The  sureties,  however,  content 
themselves  by  alleging  their  own  performance  of  their 

(a)  3  Campb.  459. 

(b)  2  B.  &  B.  464 ;  S.  C.  5  Moore,  30/. 
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duticsy  and  leave  untouched  the  duty  imposed  on  Lee. 
Then  it  is  said  that  it  is  not  necessary  for  the  defendants  to 
set  forth  in  their  plea  the  particular  mode  in  which  the 
various  duties  imposed  upon  them,  or  upon  Lee^  had  been 
performed.  The  defendants  are  not  required  to  set  out 
eveiy  receipt  and  every  sum  of  money  paid  over^  but  it 
would  be  sufficient  to  allege  that  hee  had  paid  over  all 
the  sums  which  came  to  hb  hands.  It  would  then  have 
been  competent  for  the  pldnti&  to  allege  that  there  were 
certain  sums  which  he  had  not  paid  over.  That  was  the 
form  adopted  in  the  case  of  Gwynne  v.  Bumell  and 
Another  {ay  Here^  however,  there  is  no  averment  at  all 
of  performance  by  Lee  of  his  duties.  The  declaration, 
therefore,  I  am  of  opinion,  is  good,  and  that  the  plea  affords 
no  answer  to  the  action. 


1848. 


•Bd  Another 

V. 
WiCCETT 

andOtlMn. 


CoLTMAN,  J. — It  is  not  necessary  to  decide  in  this  case 
whether  it  is  a  good  ground  of  demurrer  that  there  has 
been  an  untrue  statement  of  the  bond  and  condition  by  the 
defendants  when  they  set  them  forth  on  oyer,  though  I  am 
rather  inclined  to  think  that  the  effect  of  the  enrolment  is 
to  remove  the  difficulty.  I  think  that  the  plea  is  bad  in 
substance,  and  that  in  such  a  declaration  it  is  not  necessary 
to  aver  a  request 

Maule,  J. — I  think  the  plaintifis  are  entitled  to  judg- 
ment. The  defendants  have  set  out  something  as  part  of 
the  bond  which  is  not  so.  The  cases  shew  that  that  may  be 
corrected  by  enrolment,  so  that  the  Court  may  see  that  the 
matter  so  set  out  on  enrolment  is  the  true  statement  of  the 
matter  of  the  action.  It  is  not  necessary  to  enter  into  an 
inquiry  as  to  what  is  the  precise  remedy  in  such  a  case,  but 
there  is  a  remedy  of  some  sort  in  practice.  Then  as  to  the 
questions  which  have  been  raised  on  the  pleadings.  It  is 
said  that  the  declaration  is  bad,  because  the  money  was  to 
be  paid  to  the  plaintiflb  or  to  one  Everett,  and  that  the 


(a)  6  Bing.  N.  C.  453  j  S.  C.  I  Scott.  N.  R.  711. 
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and  Another 

9. 
WiGOBTT 

andOthen. 


non  payment  to  either  ought  to  be  alleged.  But  the  non 
payment  here  stated  must,  after  pleading  over,  be  taken  as 
a  non  payment  to  every  one.  That  is  an  answer  to  the 
objection.  Then  as  to  the  argument  that  it  was  necessary 
for  the  plaintifis  to  allege  a  request  in  the  declaration.  It 
spears  that  this  is  in  the  old  and  common  form  of  decla- 
ration, in  which  it  is  stated  that  the  money  was  to  be  paid 
on  request,  but  a  request  is  never  shewn  to  have  been  made. 
No  doubt  there  are  many  cases  in  which  the  parties  have 
made  a  request  to  pay  a  condition  precedent,  but  this  is 
not  one  of  those  cases.  Then  with  regard  to  the  plea,  it 
seems  to  me  that  it  is  bad  in  substance,  for  not  shewing 
that  everything  was  done  which  the  defendants  were  bound 
to  see  performed.  They  were  bound  to  state  what  was 
done,  though  in  a  general  form  of  allegation,  but  not  a 
general  performance,  which  is  only  an  argumentative  way 
of  alleging  that  all  had  been  done  which  they  were  bound 
to  do.  Then  comes  the  substantial  objection  that  the  de- 
fendants do  not  allege  the  performance  of  the  condition  so 
£Eur  as  it  concerns  Lee.  The  condition  requires  that  the 
defendants  should  see  that  Lee  demanded  payment,  and 
proceeded  against  defaulters.  Those  were  things  which  the 
defendants  could  not  do.  They  must,  therefore,  shew  that 
that  which  was  to  be  done  by  Lee  was  done  by  him,  as  well 
as  that  what  was  to  be  done  by  them  was  done.  There  is 
no  allegation  that  Lee  had  brought  suits  which  he  alone 
could  bring.  It  appears  to  me,  therefore,  that  the  plea  is 
bad  in  substance  as  well  as  in  form. 


Crbsswell,  J. — I  am  of  the  same  opinion.  The  declara- 
tion, it  appears  to  me,  is  free  from  any  objection  which  can 
be  taken  now.  With  respect  to  the  mode  adopted  here  of 
ailing  performance  generally,  that  leaves  it  quite  uncertain 
what  act  the  defendants  mean  to  say  is  a  performance,  so 
that  the  Court  is  not  enabled  to  judge  whether  it  is  such  a 
performance  as  the  condition  of  the  bond  required. 


Judgment  for  the  Plaintifis. 
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Edwards  and  Others  t7.  Lawless. 

MM  UMFREY  and  Fhiptan  shewed  cause  against  a  rule  In  u  aetkm 

obtained  by   WkUehurst  to  enter  a  nonsuit     It  was  an  ney'ibill 

action  of  debt  to  recover  the  amount  of  an  attorney's  bill  ^S^^^^^f  |^ 

of  costs,  incurred  by  a  railway  company,  which  was  called  »»»•§["« 

./  *      ./  T»   ..     committee  of 

^The  Great  Manchester,  Rugby,  and  Southampton  Rail-  a  railway  com- 
way  Company,  with  a  direct  line  from  Derby  to  Rugby.**  Uyl^y^a 
The  defendant  pleaded  amongst  other  pleas,  that  no  signed  ^|S^|^^^^  ^. 
bill  in  conformity  with  the  6  &  7  Vict  c.  73,  s.  37,  had  berofthe 

manaffiiur 

been  delivered.  It  appeared,  the  defendant  was  charged  oom^tteeat 
as  one  of  the  members  of  the  managing  committee.  At  ig^oTa^^' 
the  trial  before  RolfSi  B.,  at  the  Leicester  Summer  Assizes  ^^  ^^^ 
for   1847,   it  was    proved    that   Messrs.  Thompson  and  6  &  7  Vict 

c  73  A.  37 

Debenham  were  appointed  in  August,  1845,  as  solicitors  ' 
to  the  company.  Subsequently,  in  the  month  of  Septem- 
ber, the  plaintiff  were  appointed  at  a  meeting  of  the 
managing  committee,  as  solicitors,  to  take  the  management 
of  the  northern  part  of  the  line,  the  duties  of  Messrs. 
Thompson  and  Debenham  being  confined  to  the  southern 
\mxU  The  defendant  became  a  member  of  the  managing 
committee  in  the  month  of  August,  1845.  Proof  was 
given  that  he  had  in  company  with  a  person  named  Prole, 
another  member  of  the  managing  committee,  applied  to 
several  persons  at  Derby  and  the  neighbourhood,  who  were 
landed  proprietors,  to  induce  them  to  become  members  of 
the  managing  committee.  No  evidence,  however,  was 
given  to  shew  that  the  defendant  had  attended  any  meeting 
or  taken  any  active  part  in  the  management  of  the  com- 
pany before  the  11th  of  October  or  after  the  30th  of  the 
same  month.  It  also  appeared  that  a  letter  had  been 
written  on  the  12th  of  November,  1845,  by  the  defendant, 
in  which  he  on  the  ground  of  ill  health,  withdrew  from  any 
connection  with  the  company.  Among  the  members  of 
the  managing  committee,  was  a  person  named  Moore,  who 
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carried  on  business  in  Milk  Street,  Cbeapside.     He  had 
become  a  member  of  the  managing  committee  before  the 
defendant  joined.     To  that  person,  at  his  place  of  business, 
on  the  26th  of  May,  1846,  the  plain tifi  delivered  their 
bill  of  costs,  amounting  altogether  to  1474£  4«.  4dL    It  was 
headed  *'The  Provisional  Committee  of  the  Great  Man- 
chester, Rugby,  and  Southampton  Railway  Company,  with 
a  direct  line  fix)m  Derby  to  Rugby,  To  Edwards,  Mason, 
and  Edwards."    In  it,  were  a  variety  of  changes  for  business 
done  on  account  of  the  company,  from  September  1st, 
1845,  down  to  April  15th,  1846.    The  office  of  the  railway 
company  was  Na  1,  Royal  Exchange  Buildings.     At  the 
close  of  the  plaintifis'  case,  several  objections  were  taken 
on  the  part  of  the  defendant,  to  the   plain  tifis'  right  to 
recover,  and  among  them,  that  the  bill  on  which  the  action 
was  founded  had  not  been  delivered  in  conformity  with  the 
provisions  of  the  statute  6  &  7  Vict  c.  73,  s.  37.     The 
words  of  the  statute  were  ^'  that  no  attorney  or  solicitor" 
^^  shall  commence  or  maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements,  for  any 
business  done  by  such  attorney  or  solicitor,  until  the  expi- 
ration of  one  month  after  such  attorney  or  solicitor"  ^*  shall 
have  delivered  unto  the  party  to  be  charged  therewith,  or 
sent  by  the  post  to  or  left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house,  or  last  known  place  of 
abode,  a  bill  of  such  fees,  charges,  and  disbursements." 
The  question  was,  whether  the  delivery  to  Moore  was  a 
sufficient  delivery  to  chaige  the  present  defendant     It  was 
submitted,  that  the  delivery  was  sufficient    Moore  and  the 
defendant  were  joint  contractors,  and  the  delivery  to  one 
therefcNie,  was  a  delivery  to  both.    This  was  held  in  the 
case  of  Crawder  v.  Shee  (a).     There  it  was  decided  that 
where  several  persons  are  jointly  liable  to  an  attorney  for 
business  done,  the  delivery  of  a  copy  of  the  bill  to  one  of 
them  is  sufficient  to  maintain  a  separate  action  against  any 


(a)  1  Campb.  437. 
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of  the  othen.  In  Vineeni  y.  Slaymaker{a\  Baykyi  J., 
obeenred,  **  the  act  doeA  not  say  that  the  deliveiy  shall  be 
to  the  client  in  person,  but  leaves  that  at  lai^ge  according  to 
what  shaU  be  deemed  a  delivery  to  the  par^  in  point  of 
law;  and  then  by  the  general  rule  of  law,  a  delivery  to  an 
agent  authorized  to  receive  it  is  a  delivery  to  the  party 
himsell"  Here  Moore  must  be  considered,  in  point  of  law, 
as  the  agent  of  the  defendant,  and  therefore,  a  delivery  to 
him  was  a  delivery  to  the  defendant  within  the  meaning 
of  the  statute.  The  fact  of  the  bill  containing  items  for 
which  the  defendant  was  not  liable,  did  not  vitiate  the 
deliveiy,  as  those  items  might  be  struck  off  on  taxation. 


1848. 


Edwaeiw 
■ad  Othen 

9. 

Lawless. 


fFhiiehurst  and  D.  D.  Keene  supported  the  rule.  The 
delivery  of  the  bill  in  the  present  case  was  insufficient 
The  plidntifis  sought  to  chaige  the  defendant,  as  a  member 
of  the  managing  committee  of  the  company,  for  which  the 
business  had  been  done,  and  the  bill  was  made  out  to  the 
committee  of  that  company,  the  delivery,  therefore,  should 
have  been  at  the  offices  of  the  company  itself  or  at  the 
residence  of  some  person  who  properly  represented  the 
company,  if  a  delivery  to  any  other  person  than  the  de- 
fendant himself  was  to  be  considered  as  sufficient  Here, 
die  delivery  being  to  Moore  at  his  private  place  of  business, 
conld  not  in  any  way  be  considered  as  a  delivery  to  the 
company  itself  or  to  any  person  representing  the  company. 
If  it  should  be  held  that  such  a  delivery  was  sufficient,  a 
door  to  collusion  to  a  most  mischievous  extent  would  be 
opened.  A  bill  might  then  be  delivered  to  a  person,  who 
purposely  abstained  from  giving  it  to  the  party  sought  to 
be  chaiged  therewith,  and  thus  he  would  be  deprived  of 
his  opportunity  to  have  the  bill  taxed.  [They  were  then 
stopped  by  the  Court  (6).] 


(a)  12  East,  372, 9. 

(6)  The  arguments  on  the 
other  points  in  the  case  are  not 
stated,  as  the  judgment  of  the 


Court  was  confined  to  the  ques- 
tion whether  the  delivery  of  the 
bill  was  sufficient. 
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Lawless. 


WiLDEy  C.  J. — All  the  members  of  the  Court  are  agreed 
on  the  question  as  to  the  delivery  of  the  bill.  And  we  are 
of  opinion  that  there  has  been  no  su£Bcient  delivery  of  the 
bill  under  the  statute.  We  cannot  consider  this  case  as 
fidling  within  the  general  rule  which  applies  to  co-con- 
tractors,  as  regard  must  be  had  to  the  peculiar  nature  of 
the  concern  in  which  the  defendant  and  Moore  were  en- 
gaged. At  the  trial,  it  appeared,  that  the  members  of  the 
committee  joined  at  different  times.  Thus,  Moore  had 
come  in  earlier  than  the  defendant,  who  did  not  join  the 
committee  until  the  month  of  October.  On  looking  at  the 
bill,  it  appears  that  it  contains  the  contractors'  charge  for 
business  done  between  the  1st  of  September,  1845,  and  the 
15th  of  April,  1846;  for  many  of  the  items  contained  in 
that  bill  the  defendant  is  clearly  not  liable,  although  Moore 
may  be  liable.  The  latter  can  in  no  way  be  considered  as 
standing  in  such  a  relation  to  the  defendant  as  to  render  a 
delivery  to  him  a  delivery  to  the  defendant.  Then  can  it 
be  considered  as  a  delivery  to  the  committee  ?  The  place 
of  business  belonging  to  the  committee  was  known,  yet  no 
delivery  was  made  there,  but  at  the  private  place  of  business 
of  Moore.  The  delivery,  therefore,  was  not  a  delivery  to 
the  committee,  and  so  could  not  be  sufficient  to  bind  the 
defendant  as  a  member  of  that  committee.  Without  con- 
sidering at  present  how  far  a  delivery  to  one  co-contractor 
may  be  a  delivery  to  all,  we  think  that  the  delivery  to  Moore 
was  not  such  as  he  was  authorized  to  receive,  so  as  to 
charge  all  the  other  members,  who  might  be  liable  for  any 
portion  of  the  bill.  The  delivery  ought  to  have  been 
either  at  the  place  of  business  or  office  of  the  company,  or, 
at  least,  to  some  person  who  might  fairly  be  considered  as 
representing  the  committee  for  that  purpose.  I  am  of 
opinion,  therefore,  that  the  rule  for  a  nonsuit  must  be  made 
absolute. 


CoLTMAN,  J. — I  am  of  the  same  opinion.     Committee 
men  in  joint  stock  companies  stand   in  a  very  different 
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situation  from  the  members  of  ordinary  copartnerships. 
The  same  rules,  therefore,  which  may  apply  to  ordinary 
copartnerships,  are  not  applicable  to  those  persons  who 
stand  in  the  relation  of  committee  men.  The  position  of 
the  latter  is  sui  generis.  I  think,  therefore,  that  the  deli- 
veiy  of  the  bill  of  costs  to  Moore,  was  not  a  delivery  to 
the  defendant  within  the  meaning  of  the  statute,  and  con- 
sequently, that  the  present  rule  for  entering  the  nonsuit 
ought  to  be  made  absolute. 


1848. 


EoWAftDS 

and  Others 

V. 

Lawlkss. 


Williams,  J.,  concurred  (a). 


Rule  absolute. 


(a)  Crtssmell,  J.,  had  left  the  Court  at  the  conclusion  of  the  argu- 
ment. 


CoRDEN  V.  Universal  Gas  Light  (/Obipany. 

jf  ALFOURD^  Serjt.,  shewed  cause  against  a  rule  obtained 
by  Fhipson^  calling  upon  Dominique  Causse  to  shew  cause 
why  execution  should  not  issue  against  him  as  a  former 
shareholder  in  the  Universal  Gas  Light  Company,  upon  a 
judgment  signed  against  that  company.  The  application 
was  founded  on  the  7  &  8  Vict.  c.  110,  s.  68.  By  that 
section,  it  was  provided  that  execution  might  issue  in  such 
a  case  by  leave  of  the  Court,  or  of  a  Judge  of  the  Court 
in  which  the  judgment  was  obtained,  upon  motion  or 
summons.  By  a  proviso  at  the  end  of  the  section,  how- 
ever, it  was  enacted,  "  that  no  such  motion  shall  be  made, 
nor  summons  granted,  for  the  purpose  of  charging  any 
shareholder  or  former  shareholder,  until  ten  days  notice 
thereof  shall  have  been  given  to  the  person  sought  to  be 
chaiged  thereby."     A  notice  was  accordingly  given,  on 

foonded  on  tliat  notice,  aa  by  the  hearing  before  the  Judge  it  bai 


Where  a 
notice  has 
been  given 
on  the  part 
of  a  plaintiff 
of  his  intention 
to  proceed 
ttnoer  the 
7  &  a  Vict, 
c.  110,  s.  68. 
to  obtain  elo- 
cution against 
a  former 
shareholder 
on  a  judgment 
obtained 
against  a 
public  com* 
pan  J,  and  the 
matter  has 
been  heard 
before  a  Judge 
at  Chambers 
and  dismissed, 
an  application 
to  the  Court 
cannot  be 
been  exhausted. 


no 
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OOROSN 
V. 

GasLioht 

OOMPANY. 


the  part  of  the  pl^ntiif,  to  Dominique  Causse,  in  the 
following  form : — 

**  In  the  Common  Pleas. 

Between  Robert  Corden,  Plaintiff, 

and 
The  Universal  Gas  Light  Company,  Defendants. 

'^  Whereas  a  judgment  was  obtained  on  the  3rd  day  of 
February  instant,  in  her  Majesty's  Court  of  Common  Pleas, 
for  the  sum  of  1102L  damages,  and  105L  Ids,  2d.  costs,  in 
a  certain  action  brought  by  the  above-named  plaintiff 
against  the  above-named  defendants,  being  a  company 
completely  registered  under  an  act  made  and  passed  in  the 
7  th  and  8  th  year  of  the  reign  of  her  present  Majesty,  intituled 
'An  Act  for  the  Registration,  Incorporation,  and  Regulation 
of  Joint  Stock  Companies ;'  and  whereas  the  ssdd  plaintiff 
hath  used  due  diligence  to  obtain  satisfaction  of  the  said 
judgment  against  the  property  and  effects  of  the  said  com- 
pany, but  there  is  not  any  property,  nor  are  there  any 
effects  of  the  said  company  out  of  which  the  said  judgment, 
or  any  part  thereof,  can  be  satisfied.  And  whereas  you, 
Edmund  Boulter,  James  Shayler,  Joseph  Field,  Dominique 
Causse,  Joseph  Peplow,  Edward  Suter,  Henry  Alt,  and 
Anthony  Kent,  some  or  one  of  you  were  respectively 
shareholders  or  a  shareholder  in  the  said  company  at  the 
time  when  the  contract  or  engagement  with  the  above- 
named  plaintiff,  for  which  the  said  judgment  was  obtained, 
was  entered  into,  or  became  shareholders  or  a  shareholder 
during  the  time  the  said  contract  or  engagement  remained 
unexecuted  or  unsatisfied,  or  were  respectively  shareholders 
or  a  shareholder  at  the  time  the  said  judgment  was  obtained. 
Now  we  do  hereby  give  you  notice,  that  upon  the  expiration 
of  ten  days  firom  the  date  of  the  service  of  this  notice  upon 
you,  some  or  one  of  you,  or  as  soon  after  the  expiration 
thereof  as  conveniently  may  be,  a  motion  will  be  made  in 
her  Majesty's  Court  of  Common  Pleas,  or  an  application 
to  one  of  the  Judges  thereof,  for  a  rule  or  siunmons,  calling 
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upon  yon,  some  or  one  of  yon,  to  shew  cause  why  execution 
should  not  issue  against  you,  some  or  one  of  you,  upon  the 
same  judgment,  until  the  same  shall  be  satisfied.     Dated 
this  8  th  day  of  February,  1848. 
To  (the  parties  above-named). 

(Signed)  6.  &  H.,  attorneys  for  the  above- 

named  plaintiff.'' 

On  this  notice,  the  parties  appeared  before  Parke,  B.,  on 
a  summons ;  and  he  being  of  opinion  that  the  application 
could  not  be  sustained,  dismissed  the  summons.  The 
present  application  was  then  made  to  the  Court  for  a  rule, 
not  by  way  of  appeal  fix>m  the  learned  Baron's  dec'ision, 
but  as  an  original  application.  No  firesh  notice  had  been 
given  besides  the  one  on  which  the  hearing  on  the  summons 
had  taken  place.  It  was  submitted  that  the  plaintiff,  in 
order  to  succeed,  ought  to  have  given  a  firesh  notice,  as  the 
one  already  given  had  been  exhausted  by  the  hearing  at 
Chambers.  Besides,  the  present  notice  was  far  too  vague 
and  uncertain  to  enable  the  defendant  to  know  in  what 
character  he  was  sued  with  reference  to  the  contract  on 
which  the  plaintiff  had  obtained  his  judgment  against  the 
company.  It  was  also  uncertain  as  to  the  person  against 
whom  be  proposed  to  proceed,  and  also  as  to  the  place 
where  the  application  was  to  be  made. 


1848. 


COKOEN 
9. 

Universal 
Gab  Lioirr 
Company. 


FhipsoH,  in  support  of  the  rule,  contended  that  the  pro- 
ceedings before  Mr.  Baron  Parke  must  be  considered  as 
coram  non  judice,  because  the  application  was  to  be  made 
to  the  Court  or  to  a  Judge  of  the  Court  in  which  the 
judgment  was  obtained.  Pcarke,  B.,  however,  was  not  a 
Judge  of  the  Court  in  which  the  judgment  was  obtained, 
that  Court  being  the  Court  of  Common  Pleas.  The  notice, 
therefore,  was  perfectly  available  to  support  the  present 
motion.  Then,  with  respect  to  the  form  of  the  notice,  it 
ought  not  to  be  construed  with  minute  strictness,  as  the  sole 
object  of  it  was  to  inform  the  defendant  of  the  plaintiff's 


112 


1848. 


CORDEN 

9, 

Universal 
Gas  Light 
Company. 


CASES   ON   POINTS   OF   PRACTICE,    C.    P. 

intention  to  proceed  upon  the  judgment  against  him.  In 
what  relation  he  stood  to  the  contract  on  which  the  plaintiff 
sued  was  a  matter  peculiarly  within  his  own  knowledge, 
and  which,  therefore,  need  not  be  particularly  disclosed. 

Wilds,  C.  J. — The  Legislature  has  thought  fit  to  pro- 
vide that  any  shareholder  sought  to  be  charged  on  a  judg- 
ment obtained  against  the  company,  should  have  ten  days* 
notice  of  the  motion  in  Court,  or  of  the  summons  at 
Chambers.  This  is  not  an  application  by  way  of  appeal 
from  the  decision  of  the  Judge  at  Chambers.  The  plaintiff 
gives  notice  of  his  intention  to  do  one  of  two  things,  and 
the  defendant  would  reasonably  expect  that  if  one  of  those 
two  things  was  done,  namely,  the  application  at  Chambers, 
the  notice  would  be  satisfied.  The  parties  go  before  a 
Judge  at  Chambers,  and  the  summons  is  dismissed,  and 
are  not  informed  for  what  cause.  Thb  then  must  be  taken 
to  be  an  original  application  to  the  Court,  and,  therefore, 
that  the  plaintiff  has  failed  to  comply  with  the  proviso  in 
the  statute  which  requires  ten  days'  notice  to  be  given  of 
his  intention,  as  the  only  notice  shewn  to  exist  has  been 
exhausted. 

CoLTMAN,  J. — I  express  no  opinion  as  to  whether  a 
fi*esh  notice  may  or  may  not  be  given,  or  upon  the  other 
objections  which  have  been  taken  to  the  form  of  the  notice, 
but  I  am  of  opinion  that  the  notice  shewn  to  have  been 
given,  having  been  acted  upon,  is  exhausted,  and,  therefore, 
that  no  notice  has  been  given  as  required  by  the  statute 
previous  to  the  present  application.  The  present  rule 
ought,  therefore,  to  be  discharged. 

Maule,  J.,  and  Cresswbll,  J.,  concurred. 


Rule  discharged. 
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Place  v.  Campbell. 

mmANCE  shewed  cause  against  a  rule  nisi  obtained  by  The  Court 
Hawkins^  to  rescind  an  order  made  by  Erle^  J.,  for  staying  jud^'t  order 
proceedings  in  this  action  until  security  for  costs  had  been  J^^^^'^n 
given,  it  being  sworn  that  the  plaintiff  was  abroad.  No  action,  on  the 
security  was  given,  and  the  proceedings  of  the  plaintiff  plaintiff  being 
were  stayed.  The  present  rule  was  obtained  on  an  J^IJ^y^for 
affidavit  of  the  plaintiff,  in  which  he  swore  that  he  had  <^  ^®~ 

*  '  given  (no 

returned  fix)m  abroad,  and  had  no  intention  to  leave  the  luchiccurity 
jurisdiction.     On  the  part  of  the  defendant,  however,  it  given),  it  being 
was  sworn  that  the  plaintiff  was  in  the  situation  of  a  butler  !Ji°JJiff  Ji,}  ^ 
in  a  gentleman's  family,  and  was  therefore  liable  at  any  ^r°^  ^  . 
moment  to  be  required  to  leave  the  country.     The  case,  badnointen- 
howevcr,  of  Badnall  v.  Haley  (a),  was  an  authority  to  shew  abro^  ^^. 
that  the  &cts  stated  in  the  plaintiff's  affidavit  were   not 
sufficient  to  entitle  him  to  have  the   present  rule  made 
absolute.     There,  the  plaintiff  had  been  compelled  to  give 
security  for  costs,  on  the  ground  of  his  residing  out  of  the 
jurisdiction,  but  the  Court  refused  to  direct  the  bond  to  be 
delivered  up  to  be  cancelled  during  the  pendency  of  the 
suit,  although  it  was  sworn  that  the  plaintiff  had  returned 
to  England,  and  intended  to  remain  permanently  there. 
The  case  of  Thrasher  v.  Btish  (b)  was  an  authority  to  the 
same  effect    The  case  had  already  been  three  times  before 
Coleridge^  J.,  for  the  purpose  of  obtaining  the  rescision  of 
the  order,  but  that  learned  Judge  had  refused  to  interfere. 

HawkinSy  in  support  of  the  rule,  contended  that  the 
cases  cited  were  different  in  their  circumstances  from  the 
present  There,  security  had  been  given  for  the  costs. 
Here  it  had  not  There,  costs  had  been  incurred  since  the 
security  had  been  given.     Here,  none  whatever  had  been 

(a)  7  Dowl.  19 ;  S.  C.  4  M.  &  W.  535. 

(b)  2  Dowl.  51,  N.  S. 

VOL.  yi.  I  D.  &  L. 
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Place 

V. 

Campiell. 


incurred  since  the  order  for  staving  proceedings  was 
obtained.  The  suggestion  contained  in  the  defendant's 
affidavit  as  to  the  situation  of  the  plaintiff,  could  not 
counterbalance  the  positive  statement  on  oath  of  the 
plaintiff  himself,  that  he  had  no  intention  to  leave  the 
country.  He,  therefore,  stood  in  the  same  situation  as 
any  other  person  bringing  an  action  in  this  country. 


Per  Curiam. — We  think  that  the  case  of  Badnatt  ▼. 
Haley  (a)  is  distinguishable  from  the  present.  In  that  case, 
security  had  been  given  for  costs,  but  here  only  an  order 
requiring  the  plaintiff  to  give  such  security  has  been  made, 
and  no  security  given.  The  affidavit  of  the  plaintiff  states 
that  he  has  returned  from  abroad,  and  does  not  intend 
again  to  quit  England.  That  we  are  of  opinion  is  sufficient. 
The  present  rule,  consequently,  must  be  made  absolute. 

Rule  absolute. 
(o)  7  Dowl.  19;  S.  C.  4  M.  &  W.  535. 


Darrington  v.  Price. 

J  RENTICE  shewed  cause  against  a  rule  nisi  obtained 
by  Hawkins  to  rescind  an  order  of  Coltmafij  J.,  and  to  set 
aside  all  proceedings  subsequent  to  the  delivery  of  the  plea. 
The  facts,  as  to  which  there  was  no  dispute,  were  these. 
The  plaintiff  filed  his  declaration  on  the  14th  of  February, 
1848,  and  gave  notice  of  declaration  on  the  same  day  to 
the  defendant  The  venue  was  laid  in  the  county  of  Essex. 
The  time  for  pleading  expired  on  the  22nd  of  February. 

the  defendant 

did  not  draw  it  up,  but  on  the  same  day  served  a  rule  to  change  the  venue,  and  delivered  a  plea. 
On  the  25th,  the  issue  was  delivered,  with  notice  of  trial  in  the  original  county.  On  the  2Gth, 
a  summons  to  set  aside  the  issue  and  notice  of  trial  was  served.  On  the  28th,  an  order  rescinding 
the  rule  to  change  the  venue,  and  directing  the  notice  of  trial  to  stand  was  made  by  a  Judge  at 
Chambers.  At  the  ensuing  assizes,  the  defendant  did  not  appear,  and  the  cause  was  taken  as 
undefended :  Held  first,  that  a  Judge  at  Chambers  has  power  to  rescind  a  rule  of  Court  changing 
the  venue ;  and,  secondly,  that  under  the  circumstances,  such  order  ought  not  to  have  been  made. 


On  the  22nd 
of  February, 
the  time  for 
pleading  ex- 
pired ;  on  the 
2drd,  a  sum. 
mons:  for  time 
to  plead  vtas 
taken  out ; 
on  the  24th, 
an  order  for 
time  on  the 
usual  terms 
was  made ; 
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Oq  the  23rd  of  February  the  defendant  took  out  a  summons  1 848. 
for  time  to  plead,  and  on  the  24th  an  order  was  made  for 
further  time  on  the  usual  terms.  That  order,  however, 
was  not  drawn  up ;  and  on  the  same  day,  the  defendant 
served  a  rule  to  change  the  venue  from  Essex  to  London 
on  the  common  affidavit,  and  also  delivered  a  plea  of  non 
assumpsit  On  the  25th,  the  plaintiff  delivered  the  issue, 
indorsed  with  notice  of  trial  for  the  Chelmsford  Assizes. 
On  the  26th,  a  summons  was  taken  out  by  the  defendant  to 
set  aside  the  issue,  as  also  the  notice  of  trial,  on  the  ground 
that  the  venue  had  been  changed,  and,  therefore,  that  the 
trial  could  not  take  place  at  the  assizes  for  Essex.  On  the 
28th,  this  summons  was  attended  on  the  part  of  the  plaintiff, 
and  an  order  made  by  Coltman^  J.,  to  rescind  the  rule  for 
changing  the  venue,  and  directing  that  the  notice  of  trial 
should  stand.  At  the  following  Chelmsford  Assizes,  the 
defendant  did  not  appear;  the  cause  was  tried  as  un- 
defended, and  the  plaintiff  had  a  verdict  The  present 
mle  was  then  obtained  to  rescind  the  order  of  the  learned 
Judge.  On  this  state  of  facts  two  questions  arose ;  first, 
whether  a  Judge  at  Chambers  had  power  to  rescind  a  rule 
to  change  the  venue ;  secondly,  had  his  Lordship  properly 
exercised  his  power.  First,  it  was  submitted  that  a  Judge 
at  Chambers  had  such  a  power.  Except  in  certain  matters, 
a  Judge  at  Chambers  had  the  same  power  as  the  Court  in 
banc  Thus  he  had  a  right  to  set  aside  a  judgment  of  the 
Court.  This  principle  was  recognised  in  the  case  of  Rex 
V.  Almon(ay  [^fFilde^  C.  J. — The  opinion  to  which  you 
refer  was  never  pronounced  in  Court  by  that  learned  Judge, 
though  printed  by  him].  Again,  in  Joseph  v.  Perry  (b), 
where  a  Judge  at  Chambers  had  modified  a  rule  for  a 
special  jury,  the  Court  refused  to  interfere.  No  doubt, 
there  were  certun  cases  in  which  it  was  specially  pro- 
vided by  act  of  Parliament,  that  the  Court  only  should 
exercise  power  in  certain  proceedings;  but,  with  those 

(a)  Wilmot*!  notes,  264.  (b)  3  Dowl.  699. 

I  2 
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1848.        exceptions,  a  Judge  at  Chambers  could  interfere  in  the 
Dabbington   ^™®  manner  as  the  Court,  where  the  rules  of  the  Court 
«'•  had  been  improperly  obtained  or  abused.     Secondly,  as- 

suming   that   the   Judge   had   power   to  make  the  order 
to  rescind  the  rule,  he  had  properly  exercised  that  power. 
Obtaining  the  order  for  time  to  plead  was  a  mere  trick,  for 
the  purpose  of  gaining  time  after  the  time  for  pleading  had 
expired,  and  when,  consequently,  the  plaintiff  was  entitled 
to  sign  judgment  for  want  of  a  plea.     Not  drawing  up  the 
order  was,  in  fact,  against  good  faith ;  the  Court,  therefore, 
would  treat  the  order  as  if  it  had  been  drawn  up.     If  so, 
then   the   authorities    shewed    that    the    defendant,   after 
obtaining  time  to  plead,  was  not  in  a  situation  to  change 
the  venue.     Thus,  in  Shipley  v.  Coojyer  (a)  the  Court  held, 
that  a  defendant  cannot  change  the  venue  after  an  order 
for  time  to  plead  on  the  usual  terms ;  the  case  of  Waring 
V.  Holt  (b)  was  to  the  same  effect     It  was  said  in  the 
latter  case,  that  if  the  defendant  intended  the  order  to  be 
without  prejudice  to  changing  the  venue,  it  should  be  so 
expressed  in  the  order.     On  the  ground,  too,  that  the  pro- 
ceedings had  been  against  good  faith,  the  Court  would  not 
be  disposed  to  interfere.     The  (vourt  had  full  power  over 
its  own   process,  and,  therefore,  might   stay   proceedings 
when  so  taken ;   Cocker  v.  Tempest  (c).     In  Amner  v.  Cat- 
tell  {d\  the  Court  discharged  a  rule  for  changing  the  venue, 
on  an  aflBdavit  that  the  defendant's  attorney  had  said  that 
he  should  change  the  venue  to  postpone  the  trial,  and  that 
in  the  interim  an  act  would  come  into  operation  which 
would  defeat  the  plaintiff's  claim.     On  these  grounds,  it 
was  submitted  that  the  present  rule  ought  to  be  discharged. 

Hawkinsy  in  support  of  the  rule.  A  Judge  at  Chambers 
had  no  power  over  a  rule  of  the  full  Court,  unless  the 
Court   directed,   or   the   parties   consented    to   its    being 

(a)  7  T.  R.  698.  &  W.  602. 

(6)  3  Price,  3.  (d)  5  Bing.  ^208;    S.  C.  2  M. 

(c)  9  DowL  306;  S.  C.  7  M.      &  P.  367. 
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disposed    of   by    him;    2    ChitL    Archb.    1433,    8th  cd.         1848. 
[AAitt&y  J. — That  is  where  the  rule  has  been  the  subject    ^^^^^(^^^ 

of  discussion  before  the  Court,  but   not  where  the  rule  <"• 

Prick. 

IS  a  matter  of  course.     The  Judge   is  not  in   the  latter 
case  reviewing  what  takes  place  in  Court].     With  respect 
to   the  second    point,   the  defendant's  proceedings  were 
perfectly  regular,  and  therefore,  he  was  entitled  to  succeed 
in  the  present  application.     Tlic  time  for  pleading  expired 
on  the  22nd,  and  the  summons  for  time  to  plead  was  not 
taken  out  until  the  23rd;  that  could  not  operate  as  a  stay 
of  proceedings,  at  the  earliest,  until  the  opening  of  the 
Judgment  Office  on  the  24th.  Throughout  the  23rd,  there- 
fore, the  plaintiff  was  at  liberty  to  sign  judgment  as  for 
want  of  a  pica;    Sedgewkk  v.  AUerton  (a).     Taking  out  a 
summons  for  further  time  to  plead  was  no  waiver  of  the 
defendant's  right  to  move  to  change  the  venue ;   Wilson  v. 
Harris  {b) ;  and  the  order  for  time  to  plead  was  of  no  avail 
until  it  was  served;   Sedgewick  v.  Allcrtoiu     With  res|>ect 
to  the  suggestion  of  bad  faith  on  the  part  of  the  defendant, 
nothing  of  the   kind   existed.      The    defendant   was   not 
bound  to  draw  up  the  order  after  the  Judge  had  made  it. 
lie  was  entitled  to  a  reasonable  time  to  consider  whether 
he  would  draw  it  up  or  not.     In  Huglies  v.  Walden  (c)  it 
was  held,  that  when  a  defendant  obtains  a  rule,  which 
stays  the  plaintifTs  proceedings ;  he  is  entitled  to  the  whole 
of  the  day  on  which  the  rule  is  disposed  of,  for  the  purpose 
of  taking  the  next  step.    Vernon  v.  Hodgins  (d)  and  Mengens 
V.  Perry  {e)  recognised  that   principle.     The  defendant, 
therefore,  according  to  all   the  authorities,   was  perfectly 
regular  in  the  steps  which  he  had  taken,  and  had  only 
availed  himself  of  the  rights  which   the  practice  of  the 
Court  conferred  on  him. 

la)  7  East,  512;  S.  C.  3  Smith,  (d)  4  Dowl.  G65;  S.  C.  I  M. 

559.  &  W.  161. 

{b)  2  B.  &  P.  320.  (e)  15  M.  &  W.  537. 
(c)  5  B.  &  C.  770,  n. 
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1848.  Wilde,  C.  J. — It  appears  to  me  that  this  rule  should  be 

^j^jfQ^Q^   made  absolute.     As  to  the  question  of  the  jurisdiction  of 
^'  the  Judge  at  Chambers,  it  is  a  growing  jurisdiction,  and  no 

doubt  many  things  are  now  done  there,  which  would  not 
have  been  done  there  thirty  years  ago.  The  public  has 
been  considerably  benefited  by  the  increase  of  that  juris- 
diction. I  do  not  recollect  that  it  has  ever  been  held  in 
express  terms  that  a  Judge  at  Chambers  can  set  aside  a 
rule  of  Court  In  determining  that  point  I  should  look  to 
the  nature  of  the  proceeding  on  which  the  Judge  is  called 
upon  to  decide.  There  are  some  steps  which  are  mere 
matters  of  practice,  and  other  matters  of  judicial  importance. 
In  the  former  cases,  they  are  mere  steps  in  which  the  form 
of  a  rule  is  preserved.  In  the  latter  it  might  be  determined 
that  the  jurisdiction  of  a  Judge  at  Chambers  should  not 
extend  to  matters  where  judicial  discretion  is  to  be  used. 
I  should  say  that  no  such  difficulty  exists  in  cases  like  the 
present  In  Adams  on  Ejectment^  p.  260,  3rd  ed.,  it  is  said, 
''If  a  party  should  be  admitted  to  defend  as  landlord, 
whose  title  is  inconsistent  with  the  possession  of  the  tenant, 
the  lessor  of  the  plaintiff  may  apply  to  the  Court  or  to  a 
Judge  at  Chambers,  and  have  the  rule  discharged  with 
costs;  Doe  d.  Harwood  v.  Lippincott ;  Coram  fVoody  B., 
Trinity  Vacation,  1817."  This  was  a  decision  of  a  very 
learned  Judge,  who  was  not  likely  to  encroach  on  the 
jurisdiction  of  the  Court.  I  see,  therefore,  no  good  reason 
why  such  a  jurisdiction  should  not  exist,  leaving  it  to  the 
discretion  of  the  Judge  to  determine  whether  he  will 
interfere.  Then  as  to  the  exercise  of  the  jurisdiction. 
The  defendant  ought  not  to  be  deprived  of  his  right  to 
change  the  venue,  unless  he  has  improperly  conducted 
himself.  A  summons  is  taken  out  for  time  to  plead,  and 
the  effect  of  that  is,  to  prevent  the  plaintiff  firom  signing 
judgment  during  the  whole  of  the  24th.  What  right  does 
the  defendant  waive  by  taking  out  a  summons  in  that  form? 
Does  he  lose  all  rights  to  take  any  incident  steps  in  the 
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cause?     Such  an  application  does  not  shew  that  he  in-        1848. 
tended  waiving  his  rights  as  to  changing  the  venue.     It   d^brTngton 

cannot  be  said  that  he  has  made  an  offer  to  take  short        _<'• 

Price. 

notice  of  trial,  but  that  is  a  term  imposed  on  him  if  he 
avails  himself  of  the  order  for  time  to  plead.  It  seems  to 
me  that  it  would  be  dangerous  to  carry  the  doctrine  so  far. 
He  has  only  delayed  the  plaintiff  during  the  24th.  The 
plaintiff  was  at  liberty  to  sign  judgment  during  the  23rd9 
but  he  did  not  do  sa  I  think,  before  I  deprive  the 
subject  of  the  power  to  have  the  cause  tried  where  the 
cause  of  action  arose,  I  should  see  stronger  grounds  than  are 
here  shewn.  I  think,  therefore,  that  the  defendant  has  not 
waived  his  right  to  change  the  venue,  and,  therefore,  that 
the  present  rule  must  be  made  absolute. 

CoLTMAN,  J, — I  concur  in  the  opinion  of  the  Lord  Chief 
Justice.  The  doubt  which  struck  my  mind,  and  on  which 
I  acted  was,  that  though  the  defendant  might  have  a  right 
to  change  the  venue,  he  could  not  do  so  after  taking  out  a 
summons  for  time  to  plead,  and  which  he  had  declined  to 
draw  up.  It  appeared  to  me,  that  he  then  stood  in  the 
same  situation  as  if  the  summons  had  been  dismissed.  I, 
however,  acquiesce  in  the  view  which  the  Lord  Chief 
Justice  has  taken. 

Maule,  J. — I  also  think  this  rule  should  be  made 
absolute.  It  appears  to  me  that  the  defendant  has  been 
regular  in  all  his  proceedings.  A  summons  for  further 
time  to  plead  was  taken  out  by  him,  and  on  the  hearing  it 
was  intimated  to  him  that  he  might  have  further  time  to 
plead  if  he  gave  up  bis  right  to  change  the  venue.  The 
defendant  was  then  entitled  to  a  reasonable  time  to  deter- 
mine whether  he  would  take  the  order  on  those  terms  or 
not.  And  on  the  same  day  that  it  was  made,  he  elected  to 
abandon  it,  and  then  served  a  rule  to  change  the  venue,  and 
delivered  his  plea  on  the  same  day.  It  appears  to  me,  that 
the  defendant  had  a  right  to  say  he  would  not  take  the 
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1848.        order  on  those  terms,  and  also  to  change  the  venue  from 
jJ2][J[JJJ^;j^    that  mentioned  in  the  declaration.     The  venue,  it  appears 
«'•  to  me,  was  properly  changed,  and,  therefore,  the  rule  should 

be  absolute. 

Cbesswell,  J.— *I  am  inclined  to  think  that  the  view 
taken  by  my  brother  CoUman  at  Chambers  was  right  I 
am  not  aware  that  a  party  has  time  to  deliberate  whether 
he  will  take  an  order  or  not  If  he  will  take  it,  he  must 
be  assumed  to  have  taken  some  benefit  under  it,  and, 
therefore,  should  be  bound  by  it  I  think,  that  if  the 
Judge  thought  that  he  took  the  order  in  order  that  he 
might  gain  time  to  change  the  venue,  it  was  quite  right  to 
rescind  the  rule  for  changing  the  venue. 

Rule  absolute. 


A  pronuse 
to  niarnr  by  a 
idaintifll,  is  not 
essential  to 
the  consider- 
ation of  the 
defendant's 
promise  to 


Harvey  v.  Johnston. 

\yOCKBURNsnd  Phinn  shewed  cause  against  a  rule  nisi 
obtained  by  Kinglakcy  Serjt,  for  leave  to  enter  a  nonsuit. 
It  was  an  action  of  assumpsit  for  breach  of  promise  of 
marriage.  The  declaration  alleged,  that  whereas  heretofore, 
and  before  and  at  the  time  of  the  making  of  the  promise  of 
tiff^wcfore    ^^  defendant  next  hereinafter  mentioned,  to  wit,  on,  &c., 

where  a  de- 
daration  in 
assumpsit  for 
breach  of  pro- 
mise of  mar- 
riage alleged 
the  consider- 
ation for  the 
defendant's 
promise  to  be 

"  that  the  plaintiff,  being  sole  and  unmarried,  would  go  to  Lisahoppin,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called  Ireland,  for  the  purpose  of  marrying  him 
the  defendant:*'  it  was  held  that  the  consideration  was  sufficient. 

At  nisi  prius,  proof  being  given  of  a  promise  by  the  plaintiff  to  marry  the  defendant,  the 
Judge  allowed  the  consideration  to  be  amended,  by  adding  the  words  **  and  would,  within  a 
reasonable  time  after  her  arrival  there,  marry  the  defendant:**  Heldy  that  the  amendment  was 
authorixed  by  the  3  &  4  Wm.  4,  c.  42,  s.  23,  and  that  the  fact  of  the  amendment  curing  a 
defect  which  would  otherwise  render  the  declaration  bad  in  arrest  of  judgment,  was  no  objection 
to  the  amendment. 


the  plaintiff  was  sole  and  unmarried,  and  resided  at  parts 
beyond  the  seas,  to  wit,  at  Toronto,  in  America,  and 
thereupon,  to  wit,  on  the  day  and  year  aforesaid,  "  in 
consideration  that  the  plaintiff  so  then  being  sole  and 
unmarried  as  aforesaid,  would  go  to  Lisahoppin,  in  the 
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countj  of  Tyrone,  in  that  part  of  the  United  Kingdom  of        1848. 
Great  Britain  and  Ireland  called  Ireland,  for  the  purpose     *^][J[^^ 
of  marrying  him  the  defendant,"  he,  the  defendant,  then  9- 

promised  the  plaintiff  to  marry  her,  the  plaintiff,  in  a 
reasonable  time  after  her  arrival  at  Lisahoppin  aforesaid. 
And  the  plaintiff  avers  that  she,  confiding  in  the  said 
promise  of  the  defendant,  in  a  reasonable  time  in  that 
behalf  after  the  making  of  the  said  promise,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year 
aforesaid,  did,  at  the  request  of  the  defendant,  go  to  and 
arrive  at  Lisahoppin  aforesaid,  in  the  county  of  Tyrone 
aforesaid,  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Ireland,  for  the  purpose  of 
marrying  the  defendant,  of  all  which  the  defendant  then, 
in  a  reasonable  time  in  that  behalf  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  due  notice;  and 
although  the  plaintiff,  after  the  making  of  the  said  promise, 
fix)m  the  time  of  her  said  arrival  at  Lisahoppin  aforesaid, 
till  the  expiration  of  a  reasonable  time  next  after  her  said 
arrival  at  Lisahoppin  aforesaid,  for  the  defendant  to  marry 
the  plaintiff,  was  and  continued  to  be  sole  and  unmarried, 
and  ready  and  willing  to  marry  him,  the  defendant,  of 
which  last-mentioned  premises  respectively  the  defendant 
also,  to  wit,  during  all  such  last-mentioned  time,  then  had 
due  notice ;  and  although  a  reasonable  time  in  that  behalf 
after  the  arrival  of  the  plaintiff  at  Lisahoppin  as  aforesaid, 
for  the  defendant  to  marry  the  plaintiff  had  elapsed,  before 
the  commencement  of  this  suit;  yet  the  defendant,  not 
regarding  his  said  promise,  did  not  nor  would,  in  a  reason- 
able time  after  the  arrival  of  the  plaintiff  at  Lisahoppin  as 
aforesaid,  or  at  any  time  before  or  afterwards,  marry  the 
plaintiff,  but  wholly  neglected  so  to  do.  By  reason 
whereof,  &c.  The  defendant  pleaded  non  assumpsit  and 
several  special  pleas,  but  the  question  in  the  cause  arose 
upon  the  first  plea.  The  cause  was  tried  at  the  Summer 
Assizes,  1847,  for  the  county  of  Hants,  before  fVilde,  C.  J. 
Evidence  was  given  of  the  promise  on  the  part  of  the 
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1848.        defendant  alleged  in  the  declaration,  and  also  evidence 
^^^Xv^    ^*®  given  of  a  promise  on  the  part  of  the  plaintiff  to  marry 
^-  the  defendant,  after  her  arrival  at  Lisahoppin.     At  the 

close  of  the  plaintiff's  case,  the  defendant's  counsel  applied 
for  a  nonsuit,  on  the  ground  that  a  consideration  for  the 
defendant's  promise  different  icom  that  which  was  alleged 
in  the  declaration  had  been  proved.     The  plaintiff  then 
applied  to  be   permitted   to   amend  the  declaration,   by 
stating  the  consideration  in  this  form:   ^Mn  consideration 
that  the  plaintiff  so  then  being  sole  and  unmarried  as  afore- 
said, at  the  request  of  the  defendant,  then  promised  the 
defendant  to  many  him,  and  would  go  to  Lisahoppin,  &c., 
for  the  purpose  of  marrying  him  the  defendant,  and  would 
within  a  reasonable  time  after  her  arrival  there,  marry  the 
defendant"    The  Lord  Chief  Justice  allowed  this  amend- 
ment, and  the  plaintiff  had  a  verdict,  with  40021  damages. 
Leave  was  given  to  the  defendant  to  move  to  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  the  amendment 
could  not  properly  be  made  in  pursuance  of  3  &  4  Wm.  4, 
c.  42,  s.  23.     The  present  rule  was  accordingly  obtained. 
It  was  submitted  that  the  amendment  was  perfectly  justified. 
The  first  objection  to  the  amendment  was,  that  the  Judge 
had  no  power  to  vary  the  consideration  in  the  manner  here 
done  by  the  amendment.     Now,  the  words  of  the  statute 
were,  that  the  Judge  should  have  power  to  amend  in  any 
matter  ^'not  material  to  the  merits  of  the  case."     Now, 
what  must  properly  be  considered  as  the  merits  of  the  case 
in  the  present  instance  was,  the  promise  of  the  defendant 
to  marry  the  plaintiff,  that  promise  being  supported  by  a 
valid  consideration.     The  mode  of  stating  the  promise  and 
the  consideration  could  not  be  material  to  the  merits  of  the 
case,  and  could  not  have  prejudiced  the  defendant  in  the 
conduct  of  his  defence.      Similar  amendments  had  been 
allowed  in  former  cases,  and  recognised  by  the  Courts. 
Thus  in  Duchoorth  v.  Harrison  (a),  in  an  action  on  an 

# 

(a)  7  Dowl.  463  ;  S.  C.  6  M.  &  W.  427. 


9, 
JOHNtTON. 
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agreement  o(  reference,  it  appeared  that  the  agreement  1848. 
provided  for  the  costs  of  making  the  agreement  a  rule  of  HaIfiy 
Comt,  and  it  was  held  that  the  declaration  might  be 
amended  by  the  introduction  of  that  clause.  So  in  Goldr 
shede  v.  Skoan  (a),  the  Court  of  Exchequer  intinutted  that 
where  there  was  a  defective  statement  of  a  consideration 
of  a  guarantee,  it  might,  if  necessary,  be  amended.  The 
next  objection  to  making  the  amendment  was,  that  the 
efiect  of  it  would  be  to  deprive  the  defendant  of  his  right 
to  move  in  arrest  of  judgment,  because  by  the  introduction 
of  the  words  contained  in  the  amendment,  the  declaration 
was  rendered  good.  Independent,  however,  o(  the  amend- 
ment, there  was  no  defect  in  the  declaration,  as  a  sufficient 
consideration  for  the  defendant's  promise  was  disclosed. 
It  was  not  necessary  that  the  plainti£P  should  promise  to 
marry  the  defendant  in  order  to  render  the  promise  of  the 
latter  binding.  In  the  law,  many  unilateral  contracts  were 
recognised ;  thus  in  the  case  of  a  guarantee ;  Kennaway 
V.  Treleavan  (i) ;  and  Morton  v.  Bum  and  Another  (e). 
Again,  in  the  case  of  a  reward  claimed  for  the  apprehension 
of  a  felon,  there  was  no  obligation  on  the  part  of  the  person, 
who  gave  such  information  as  led  to  the  apprehension  of  the 
offender,  to  give  that  information.  Yet  it  was  held,  that  if 
the  information  was  given,  it  was  a  good  consideration  for  a 
promise  to  pay  a  reward ;  England  v.  Damson  (d).  [Maule,  J. 
— In  the  case  of  a  servant  who  promises  to  obey  his  master's 
lawful  commands,  there  is  no  obligation  on  the  master  to 
give  any  lawful  commands.]  With  regard  to  promises  to 
marry,  it  had  been  held  in  Holt  v.  fVard,  Clarencieux  (e\ 
that  an  infimt  might  sue  for  a  breach  of  promise  of  marriage 
given  by  a  person  of  full  age ;  and  in  Athins  v.  Farr  {f\ 
the  Court  held  that  a  bond  given  for  the  marriage  of  the 
defendant  with  the  plaintiff  was  valid,  although  there  was 

(a)  1  Exch.  154.  {d)  11  A.  &  £.  856;  S.  C.  3 

(5)  5  M.  &  W.  498.  P.  &  D.  594. 

(c)  7  A.  &  E.  19;  S.  C.  2  N.         («)  2  Str.  937. 
&  P.  297.  (/)  1  Atk.  287. 


134  CASES  ON   POINTS  OF   PRACTICE,   C.    P. 

no  mutuality  in  the  contract      The  same  principle  was 
recognised   in   ForUi    v.   Stautitony   1    Wms,   SautuL    210, 
9'  6th  cA;    Barifer  v.  Fox,  2   fFms.  Saund.  210,  note  (2); 

■Johnston 

Layihoarp  v.  Bryant  {a).  The  idea  of  such  promises  to 
marry  being  necessarily  mutual  in  order  to  sustidn  an 
action  for  a  breach  of  promise  of  marriage,  appeared  to 
arise  from  a  misapprehension  of  the  civil  law  upon  this 
subject.  In  the  Digest,  lib.  23,  tit  1,  art.  1,  in  speaking, 
"  De  SponsaUbus^  it  was  laid  down,  "  s[)onsalia,  sunt 
mentio  et  rcproroissio  nuptiarum  futurarum."  That  pas- 
sage, however,  applied  to  betrothal,  which  was  quite 
different  from  the  mere  promise  to  marry  on  a  future 
occasion.  The  '^sponsalia"  was  a  solemn  act,  to  which  the 
mutuality  of  the  promises  was  an  essential  (Jb),  No  ai^u- 
mcnt,  however,  could  be  drawn  so  as  to  affect  our  law  with 
respect  to  the  contract  to  marry. 

(7.  Saunders  supported  the  rule.  The  amendment  made 
by  the  learned  Judge  in  the  present  case  was  not  autho- 
rized by  the  language  of  the  statute,  as  the  effect  of  it  was 
to  make  valid  a  declaration  which  was  essentially  defective. 
Such  an  alteration  could  not  be  considered  as  ^'not  material 
to  the  merits  of  the  case."  It  never  could  have  been  the 
intention  of  the  Legislature  to  render  good  such  pleadings 
as  were  originally  and  essentially  vicious.  Thus,  in  Bowers 
V.  Nixon  (c),  Maule,  J.,  ruled,  ^^  that  the  enactments  for 
allowing  amendments  at  nisi  prius  were  intended  to  meet 
variances  arising  from  mere  slips  or  accidents,  and  that  they 
do  not  extend  to  a  case  like  the  present,  in  which  the  party 
has  intentionally  and  designedly  framed  his  pleading  in  a 
manner  which  gives  rise  to  this  objection."  His  Lordship 
refused  the  amendment  in  that  case.     So  in  Bye  v.  Bower 

(a)  2  BiDg.  N.  C.  735 ;  S.  C.  dendo.  Nam  moris  fuit  veteribus, 

3  Scott,  238.  stipulari,  et  spondere  sibi  uxores 

(6)  By  1.  2,  the  origin  of  the  futuras." 

expression    sponsalia    is    given  (c)  2  C.  &  K.  374. 
"  Sponsalia  dicta   sunt  k  spon- 
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and  Another  (a),  Parke^  B.,  refused  to  amend  a  declaration        ^^48. 
in  replevin,  by  introducing  additional  premiHes  as  those       Harvky 
in  which  the  taking   had  been  effected.      His   Lordship     ^  ^' 
said,  '<  I  think  that  I  ought  not  to  allow  this  amendment 
It  is  an  omission  that  yon  are  asking  to  amend,  and  not  a 
variance."    Those  two  cases  were  in  point  to  shew  that, 
where  an  omission  existed,  the  Court  would  not  allow  an 
amendment  for   the   purpose   of  supplying   it      And   in 
Atkinson  v.  Raleigh  {b\  Lord  Denman,  in  speaking  of  an 
amendment  which,  if  permitted,  would  have  the  eflFect  of 
making  a  bad  declaration  good,  and  thereby  deprive  the 
defendant  of  his  right  to  move  in  arrest  of  judgment  or 
bring  a  writ  of  error,  said,  "  it  is  unnecessary  to  inquire 
whether  or  not  the  amendment  could  have  been  made, 
otherwise  I  should  have  required  time  before  I  could  have 
said  that  such  a  course  could  be  allowed ;  I  do  not  think  it 
would  have  been  conformable  to  the  object  of  the  statute, 
which  was  to  prevent  nonsuits  and  variances,  and  not  to 
make  pleadings  good  which  are  vicious   in  themselves.'* 
[Cresswetty  J. — In  that  case  there  was  no  variance,  and, 
therefore,   the   ground   for    applying  for  an  amendment 
failed.     Mauky   J. — In    the    late    case   in   this   Court   of 
Lowes  V.    Brown  (c)   it   was   held,   that   no    ground   was 
afforded  for  refusing   to  amend,  because  it  would  make 
a  bad  pleading    good].      All    the   forms  of  declarations 
for  breaches  of  promise  of  marriage  stated  a  promise   by 
the  plaintiff  as  well  as  by  the  defendant ;  2  Chitt.  Pleads 
p.  237,  7th  ed.     [Cresstoelly  J. — The  reason  for  that  is,  that 
in  most  cases  the  facts  shew  that  there  is  no  other  con- 
sideration for  the  defendant's  promise,  and,  consequently, 
if  that  were  not  stated,  the  promise  of  the  defendant  would 
be  nudum  pactum.     Mauley  J. — If  it  were  held  that,  in 
order  to  support  a  promise  of  marriage  from  one  party,  a 
previous  promise  from  the  other  was  invariably  requisite 

(a)  I  Car.  &  M.  262.  (c)  Not  reported. 

ib)  3Q.B.  79;  8.C.  2  G.  &  D.  611. 
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1848.       by  way  of  consideration,  there  never  could  be  a  valid  first 

^"^^^^^    promise].     In  Harrison  v.  Coffe  {a)  the  declaration  in  the 

«•  form,  alleging  a  promise  by  the  plaintiff,  was  estabUshed. 

Johnston. 

Wilde,  C.  J. — I  think  that  the  rule  for  a  nonsuit  in  this 
case  must  be  discharged.  The  first  ground  urged  in  support 
of  the  rule  is,  that  the  amendment  of  the  declaration  was 
made  by  me  in  a  part  of  the  declaration  ^^  material  to  the 
merits  of  the  case."  What  the  meaning  of  those  words  is 
has  frequently  been  considered  by  the  Courts,  and  the 
meaning  of  them  I  take  to  be,  ^^  material  to  the  real 
substantial  question  at  issue  in  the  cause.'^  Now  in  the 
present  instance  the  real  question  between  the  parties  was, 
whether  the  defendant  had  made  the  promise  alleged  to 
marry  the  plaintiff,  and  had  broken  that  promise.  In  what 
precise  mode  the  consideration  for  that  promise  was  stated 
does  not  appear  to  me  to  have  been  material  to  the  merits 
of  the  case.  At  the  trial,  I  entertained  some  doubt  whether, 
as  making  the  amendment  prayed  for  would  deprive  the 
defendant  of  his  applying  to  arrest  the  judgment,  I  ought 
to  make  it  However,  as  the  application  was  made  on  the 
ground  of  variance,  and  as  I  was  of  opinion  that  it  was  not 
*^  material  to  the  merits  of  the  case,"  I  made  it;  and  I  did 
not  think  it  was  any  part  of  my  duty  to  consider  what 
might  be  the  consequences  of  making  that  amendment 
Since  then,  in  the  case  of  Lowes  v.  Broum  {b\  it  has  been 
decided,  that  it  is  not  any  objection  to  an  amendment  that 
it  may  have  the  effect  of  preventing  a  declaration  from 
being  bad  in  arrest  of  judgment  With  respect  to  any 
supposed  hardship  on  the  defendant  in  being  thus  deprived 
of  his  motion  in  arrest  of  judgment,  he  may  prevent  that 
by  abstaining  firom  applying  for  a  nonsuit  at  the  trial,  and 
then  the  objection  on  the  record  will  remain  open  to  hioL 
Under  these  circumstances,  I  am  of  opinion  that  the 
amendment  was  properly  allowed. 

(0)  1  Ld.  Raym.  386.  (6)  Not  reported. 


TRINITY   TERM)    11    VICT.  127 

CoLTMAN,  J. — I  concur  in  the  opinion  of  the  Court  on  1848. 

the  other  points  (a),  but  I  do  not  think  it  necessary  to  Habviy 

advert  to  the  question  of  whether  the  amendment  was  ,    *- 
proper  or  not. 

Maulb,  J. — I  am  also  of  opinion  that  this  was  a  proper 
case  for  amendment.  By  the  3  &  4  Wm.  4,  c.  42,  s.  23, 
in  case  of  any  variance  between  the  proof  and  the  record 
in  any  particular  ^^in  the  judgment  of  such  Judge,  not 
material  to  the  merits  of  the  case,"  the  Judge  may  cause 
the  record  forthwith  to  be  amended.  In  the  declaration,  as 
originally  drawn,  a  promise  by  the  defendant  to  marry  the 
plaintiff  was  stated,  and  therefore,  the  merits  which  the 
parties  came  there  to  try  were,  whether  the  promise  had 
been  made  by  the  defendant,  and  if  it  had,  whether  he  was 
to  pay  for  breaking  it  The  declaration,  as  I  think,  before 
the  amendment,  contained  a  good  consideration  for  the 
defendant's  promise;  but  it  was  contended,  that  the  real 
consideration  for  his  promise  was  the  antecedent  promise 
of  the  plaintiff  to  marry  him.  The  distinction  between 
the  two  considerations  b  such  as  none  but  a  special  pleader 
could  perceive,  and  as  far  as  the  merits  of  the  case  are 
concerned,  the  two  statements  are  equivalent. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  As 
to  the  amendment,  I  think  it  was  properly  made.  It  was 
objected  that  it  deprived  the  defendant  of  his  motion  in 
arrest  of  judgment.  That  objection,  however,  fails  on  two 
grounds.  The  first  is,  because  the  declaration  would  have 
been  good  on  motion  in  arrest  of  judgment,  as  it  stood 
before  the  amendment  was  made ;  and  secondly,  that  the 
power  to  amend  does  not  depend  on  the  goodness  of  the 
pleading.  If  the  power  depends  upon  the  question  whether 
or  not  a  declaration  is  good  upon  motion  in  arrest  of  judg- 
ment, an  amendment  can  never  be  made  until  the  House 

(a)  There  was  a  question  raised  as  amended.  The  Court  was 
in  the  case  as  to  whether  the  evi-  unanimously  of  opinion  that  the 
dence  supported  the  declaration      evidence  did  support  it. 
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of  Lords  has  determined  whether  the  declaration  is  good. 
The  Legislature  certainly  never  could  have  intended  that 
to  be  the  case.  I  think  the  present  rule,  therefore,  ought 
to  be  discharged. 

Rule  discharged. 


A  writ  issuing 
from  an  in- 
ferior Court 
most  be  tested 
on  a  Court 
day. 


Humphries  v.  Ix)ngmore  and  Smith. 

A  ALFOURDy  Scijt,  shewed  cause  against  a  rule  nisi 
obtained  by  Alleriy  Scrjt,  to  enter  a  verdict  in  favour  of  the 
defendants.  It  was  an  action  of  trespass  de  bonis  asportatis. 
The  defendant  Smith  pleaded  a  justification  as  the  attorney 
of  the  defendant  Longmore,  under  a  writ  of  levari  facias, 
sued  out  of  the  hundred  Court  of  Offlow,  to  levy  a  debt 
of  2*.  6(/.,  and  7t  6*.  1  Irf.  costs,  recovered  by  Longmorc 
against  the  plaintiff.  The  defendant  Longmore  suffered 
judgment  by  default  At  the  trial,  before  Coleridge^  J.,  at 
the  Staffonl  Assizes,  the  jury  found  a  verdict  in  favour  of 
the  plaintiff;  but  liberty  was  given  to  the  defendant  to 
move  to  enter  a  verdict  for  himself  if  the  Court  should 
be  of  opinion  that  he  was  entitled  to  do  so.  One  objec- 
tion, amongst  others,  it  was  submitted,  was  clearly  &tal  to 
the  application.  The  writ  of  levari  facias  under  which  the 
defendant  Smith  pleaded  his  justification,  was  neither  tested 
nor  returnable  on  a  Court  day.  The  case  of  Morse  v.  James 
and  Others  (a)  was  a  clear  authority  to  shew  that  a  writ 
issued  out  of  an  inferior  Court  not  tested  on  a  Court  day 
was  void. 


Gray,  (AUeUy  Serjt,  with  him),  admitted  that  the  case 
cited  was  not  distinguishable  from  the  present. 

Per  Curiam. — The  rule  must  be  discharged. 


Rule  discharged. 


(a)  Willea,  122. 
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IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Braham  v.  Huntbr.  1848. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  A  writ  of  ca. 
why  the  writ  of  capias  ad  satisfaciendum,  exigi  facias,  and  S* Jut£wry 
all  subsequent  proceedings  to  outlawry  herein  should  not  J?*J^®lf*° 
be  set  aside.  March,  1847, 

The  affidavit  in  support  of  the  rule,  shewed  that  the  writ  the  I5th  of 
of  capias  ad  satisfaciendum  in  the  above  cause  had  issued  ^^^  ^^^ 
on  the  12th  of  March,  1847,  returnable  on  the  15th  of  ?">  of  exigi 

facias  was 

April  then  next     That  the  writ  of  exigi  facias  was  issued  tested  on  the 
on  the  16th  of  April,  1847,  tested  on  the  15th  of  April,  Is^,''!!;^^ 
and  returnable  on  the  12th  of  June  then  next.     And  that  ?i^?®r?® 

12th  of  June 

the  writ  of  allocatur  exigent  was  issued  on  the  23rd  of  then  next. 
June,  1847,  tested  on  the  12th  of  June,  and  returnable  on  motion  to  set 
the  2nd  of  November  then  next  ^^^^ 

both  writs 
were  wrong ;  the  ca.  sa.  in  being  tested  in  Vacation,  and  the  exigi  fkcias  in  not  bein^  tested 
on  the  quarto  die  post  of  the  return  of  the  capias,  and  in  not  being  made  returnable  either  on 
the  third  day  exclusive  before  the  commencement  of  Term,  or  between  that  day  and  the  third 
day  exclusiTe  before  the  last  day  of  Term,  according  to  the  1  Wm.  4,  c.  3,  s.  2 ;  but  that  the 
defects  amounted  only  to  an  irregularity,  which  might  be  waifed. 

VOL.  YI.  K  D.    &   L. 
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1848.  The  affidavits  in  answer  set  out  facts  which,  if  the  pro- 

Bbaham      ceedings  were  merely  irregular,  amounted  to  a  waiver  of 
••  the  irregularity. 

S,  Temple  shewed  cause  (a).  The  objections  to  the  writs 
arc,  that  the  ca.  sa.  is  tested  in  Vacation  instead  of  in  Term ; 
that  the  cxigi  facias  is  returnable  on  the  last  day  of  Term, 
instead  of  on  some  day,  being  either  the  third  day  exclusive 
before  the  commencement  of  Term,  or  between  that  day 
and  the  third  day  exclusive  before  the  last  day  of  Term ; 
and  that  the  allocatur  exigent  is  bad  for  want  of  the 
preceding  writs,  if  they  are  void.  It  is  submitted,  that 
these  writs  are  regular.  The  ca.  sa.  is  properly  tested 
on  the  day  on  which  it  issued,  and  the  writ  of  exigi 
facias  does  not  come  within  the  2nd  section  of  I  Wm.  4, 
c.  3,  which  requires  writs  returnable  on  general  return 
days,  to  be  made  returnable  *^on  the  third  day  exclusive 
before  the  commencement  of  each  Term,  or  on  any  day,  not 
being  Sunday,  between  that  day  and  the  third  day  exclu- 
sive before  the  last  day  of  Term ;"  but  rather  within  the  5th 
section  of  2  Wm.  4,  c.  39,  which  says,  they  shall  be  return- 
able *'on  a  day  certain  in  Term."  At  any  rate,  the  Court 
will  not  decide  this  question  upon  motion,  but  will  leave 
the  party  to  his  writ  of  error;  Sandford  v.  Wyatt(by, 
In  that  case  the  objection  was,  that  the  writ  of  capias  ad  satis- 
faciendum was  made  returnable  immediately  after  the  exe- 
cution, and  that,  in  order  to  proceed  to  outlawry,  it  ought 
to  have  been  made  returnable  on  a  day  certain  with  fifteen 
days  between  the  teste  and  the  return;  and  Mr.  Justice 
Wighiman  refused  to  interfere  on  motion  to  set  aside  the 
writ  and  subsequent  proceedings  to  outlawry,  sayii^,.  that 
he  thought  it  inexpedient  to  decide  the  point  on  motion, 
but  that  he  left  the  defendant  to  his  writ  of  error.  But 
even  should  this  reason  not  weigh  with  the  Court  on  the 

(a)  In  Eaeter  Term.  (6)  2  EKywl.  2,  N.  S. 
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present  occasion,  it  is  submitted  that  the  writs  are  at  most 
but  irregular;  and  if  so,  the  irregularity,  under  the  circum- 
stances mentioned  in  the  affidavits,  has  been  waived,  and 
the  Court  will  not  interfere;  Anderdan  v.  Lord  Stirling  {a) ; 
Lewis  V.  Damson  (b). 

Lush,  in  support  of  the  rule.  It  may  be  admitted,  that 
if  the  writs  are  simply  irregular,  the  defect  is  waived  under 
the  circumstances  of  the  present  case.  But  it  is  submitted 
that  they  are  void.  According  to  the  old  practice  a  writ  of 
execution  ought  to  be  tested  in  Term  and  made  returnable 
on  a  general  return  day;  THdcCs  Pract.  p.  1027,  9th  ed.; 
and  the  exigi  facias  ought  to  be  tested  on  the  quarto  die 
post  of  the  return  of  the  capias ;  Ibid.  p.  132.  Then  came 
the  Stat  1  Wm.  4,  c.  3,  s.  2,  which  requires  all  writs  *' usually 
returnable**  "on  general  return  days,**  to  be  made  "returnable 
on  the  third  day  exclusive  before  the  commencement  of 
each  Term,  or  on  any  day  not  being  Sunday,  between  that 
day  and  the  third  day  exclusive  before  the  last  day  of 
Term."  The  5th  section  of  the  2  Wm.  4,  c  39,  applies  only 
to  outlawry  on  mesne  process.  Section  6,  regulates  the  pro- 
ceedings to  outlawry  on  final  process.  That  section  enacts, 
"  that  after  judgment  given  in  any  action,**  &c.  "  proceed* 
ings  to  outlawry  or  waiver  may  be  had  and  taken,  and  judg* 
ment  of  outlawry  or  waiver  given,  in  such  manner,  and  in 
such  cases,  as  may  now  be  lawfully  done  after  judgment  in 
an  action  commenced  by  original  writ."  Consequently,  the 
I  Wro.  4,  c.  3,  s.  2,  is  not  repealed  as  to  cases  where  the 
proceedings  to  outlawry  are  after  judgment  The  writs 
are,  therefore,  void:  the  ea.  sa.  as  not  being  tested  in  Term 
according  to  the  old  practice,  or  being  made  returnable  in 
Term ;  the  exigi  fiunas  as  being  made  returnable  on  a  day 
on  which  it  ought  not  to  be  returnable ;  and  the  allocatur 
exigent  for  not  having  a  sufficient  ca.  sa.  and  exigi  facias  to 

(a)  2  Dowl.  267.  (6)  3  Dowl.  272 ;  S.  C.  1  C,  M.  &  R.  665. 

K   2 
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1848.  support  it  The  case  of  Kemoorthy  v.  Peppiat  (a),  is  an 
aathority  that  a  writ  returnable  on  a  dies  non  is  altogether 
void  and  cannot  be  amended  by  the  Court.  There  the 
Court  said,  that  an  amendment  in  this  respect  would  be  to 
make  a  new  writ  That  decision  has  been  confirmed  in  a 
case  of  Basanquet  v.  Graham  (A).  In  a  late  case  in  this 
Court  of  Lewis  v.  Holmes  {c\  it  was  held,  that  a  writ  of  ca. 
sa.,  returnable  immediately  after  the  execution,  would  not 
support  proceedings  in  outlawry,  which  were  accordingly 
set  aside.  That  case  is  since  Sandford  v.  Wyatt  {d\  and 
was  decided  by  the  full  Court  The  1  Wm.  4,  c.  3,  s.  2,  is 
not  merely  directory.  Writs  must  be  issued  in  conformity 
with  its  enactments.  [Coleridgey  J. — Are  you  aware  of  the 
case  of  Walker  v.  Hawkey  (e)?  There,  a  writ  of  capias  ad 
respondendum  which  ought  to  have  been  made  returnable 
on  a  general  return  day,  was  made  returnable  on  a  day 
certain;  and  the  Court  permitted  it  to  be  amended,  even 
after  a  rule  nisi  to  quash  it  for  irregularity.]  That  was 
before  the  statute  1  Wm.  4,  c  3. 

Cur.  adv.  vtdt. 

Coleridge,  J.,  now  delivered  judgment — lliis  was  a 
rule  to  set  aside  the  ca.  sa.,  exigi  facias,  and  all  the  subse- 
quent proceedings  to  outlawry.  On  shewing  cause  against 
it,  it  was  contended  that  the  proceedings  were  regular;  or 
at  most  only  irregular,  in  which  alternative  it  was  admitted 
that  the  application  came  too  late :  but  it  was  aigued  that 
the  defects  relied  on  in  the  writs  of  ca.  sa.  and  exigi  &cias 
made  them  respectively  nullities. 

The  ca.  sa.  was  tested  on  the  12th  of  March,  1847,  and 
made  returnable  on  the  15th  of  April  Under  the  3  &  4 
Wm.  4,  c  67,  s.  2,  "  all  writs  of  execution  may  be  tested  on 

(a)  4  B.  &  A.  2SS.    See  BadAam         {d)  2  Dowl.  2,  N.  S. 
v.  Bateman,  ante,  vol.  2,  p.  130.  (e)  5   Taunt    863  ;    S.  C.    I 

(6)  Reported  in  7  Jur.  831.  Marsh.  399. 
(c)  16  Law  Jour.  QL  B.  430. 


V, 
HUNTEB. 
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the  day  on  which  the  same  are  issued,  and  be  made  return- 
able immediately  after  execution  thereof."  In  Lewis  v. 
Holmeiffounded  on  Kenq}  v.  Hyshp  {a\  the  Court  of  Queen's 
Bench  decided,  that  a  writ  issued  under  this  statute,  could 
not  be  made  the  foundation  of  proceedings  to  outlawry; 
for  it  could  not,  strictly  speaking,  be  returned,  even  under  a 
Judge's  order,  before  execution,  not  being  made  returnable 
originally  until  then ;  and  if  executed,  there  could  of  course 
be  no  ground  to  proceed  to  oudawry.  A  writ,  therefore, 
for  that  purpose  ought  to  issue  according  to  the  old  form, 
according  to  which  it  ought  to  be  both  tested  and  made 
returnable  in  Term  time.  The  present  writ  appears  to 
satisfy  neither  the  old  nor  the  new  form;  it  is  tested  in 
Vacation  and  made  returnable  on  a  day  certain  in  Term. 

The  exigi  fiicias  was  tested  on  the  15th  of  April  and 
made  returnable  on  the  12th  of  June,  which  would  have 
been  correct  under  the  dth  section  of  2  Wm.  4 ;  but  this 
being  a  proceeding  after  judgment,  is  governed  by  the  6th 
section,  which  directs  such  writ  to  be  issued  in  the  same 
manner  as  was  lawful  before  the  act  after  judgment  in  an 
action  conmienced  by  original  writ  According  to  this,  the 
exigi  facias  should  have  been  tested,  not  on  the  return  day, 
but  the  quarto  die  post  of  the  return  of  the  capias ;  and  it 
should  have  been  made  returnable,  not  on  the  last  day  of 
the  Term,  but  on  some  day  being  either  the  third  exclusive 
before  the  commencement  of  Term,  or  between  that  day 
and  the  third  day  exclusive  before  the  last  day  of  the  Term, 
according  to  the  1  Wm.  4,  c.  3,  s.  2. 

Both  writs,  therefore,  are  wrong.  The  defect  in  the 
capias  is  that  it  is  dated  in  Vacation ;  now  that  objection 
does  not  make  it  no  writ*  The  Court  had  authority  to 
issue  such  a  writ,  and  if  the  defendant  had  been  taken 
tinder  it,  the  execution  would  have  been  valid,  or  at  most 
it  would  have  been  irr^ular  only,  and  could  not  have  been 
set  aside  after  any  laches  amounting  to  a  waiver.     This  then 

{a)  1  M.  &  W.  58. 
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1848.  brings  it  within  the  distinction  which  the  Court  took  in 
Braham  Kenuwrthy  v.  Peppiat  (a).  There,  an  application  was  made 
„  ^^  to  amend  a  bill  of  Middlesex  made  returnable  on  a  dies  non. 

HUNTXB. 

The  Court  refused  the  application,  and  set  aside  the  writ, 
saying,  ^  it  was  altogether  void,  and  was  distingtiishable  from 
the  cases  of  amendment  of  the  party's  name,  where  as  a  writ  it 
was  good,  though  not  applicable  to  the  particular  case."  Au 
analogous  case  is  that  of  Paul  v.  Garry  {b\  where  a  bill 
was  filed  against  the  defendant  as  an  attorney,  who,  in 
fact,  was  not  an  attorney ;  it  was  contended  that  the  pro- 
ceedings were  absolutely  void,  but  the  Court  held  them 
only  irregular,  and  cured  by  the  waiver  of  the  defendant. 
In  Inman  v.  Huish  (c),  where  in  the  Common  Pleas,  a 
testatum  capias  was  made  returnable  on  a  day  certain, 
instead  of  a  general  return  day,  it  was  held  irregular,  and 
the  Court  refused  leave  to  amend,  only  because  the  bail 
would  be  aifected  by  it;  and  in  Walker  v.  Hawkey  (d),  a 
capias  with  the  same  defect  was  amended  on  {payment  of 
costs.  I  need  not  observe,  that  every  case  of  amendment 
is  in  point  on  the  question  whether  the  defect  is  such  as  to 
avoid  the  writ,  or  only  to  make  it  voidable. 

Upon  the  authority  of  these  cases,  it  seems  to  me  that  the 
ca.  sa.  was  only  irregular.  The  exigi  facias  was  defective 
both  in  its  teste  and  return ;  and  the  question  is,  whether 
these  defects  may  be  tried  by  the  principle  which  those  cases 
establish,  and  if  so,  what  will  be  the  result?  It  appears  to 
me  that  the  effect  of  the  6th  section  of  the  2  Wm.  4,  c.  39, 
above  referred  to,  is  to  place  the  Court,  as  to  proceedings 
to  outlawry  after  judgment,  in  the  same  situation  exactly,  as 
it  stood  in  before  at  common  law,  after  judgment  in  an 
action  commenced  by  original  writ;  the  regularity  of  pro- 
ceedings must  be  tested  by  reference  to  the  old  practice  in 
such  cases,  and  the  Court  has  the  same  power  both  as  to 
the  issuing  of  the  writs  and  as  to  amendment.     Now  the 


(a)  4  B.  &  A.  288.  (c)  2  N.  R.  133. 

(6)  6  B.  &  C.  77,  n.  {b).  (d)  5  Taunt.  853. 


Braham 
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czigi  facias  is  a  judicial  writ,  and  where  such  a  writ  has        1848. 
been  both  issued  and  made  returnable  in  Term  time^  Mr. 
LuMs  industry  has  not  furnished  us  with  any  instance  in  v. 

which  it  has  been  held  void,  because  cither  the  teste  or 
return  was  too  early  or  too  late.  He  cited  two  cases,  Kenr 
worthy  v.  Peppiat^  in  which  the  return  was  on  a  dies  non,  and 
BoMonguet  v.  Graham  {a),  in  which  a  scire  facias  was  tested 
in  Vacation ;  both  the  writs  were  held  void.  MilU  v.  Band  (b), 
is  an  authority  to  the  same  effect  The  distinction,  however, 
is  obvious,  and  where  an  attachment  of  privilege  sued  out  by 
an  attorney  in  Common  Pleas,  which  regularly  ought  to  be 
returnable  in  full  Term,  was  made  returnable  between  the 
essoign  day  and  the  quarto  die  post,  the  Court  allowed  it  to 
be  amended;  the  reason  is  not  stated,  but  I  presume, 
because  the  interval  was  taken  to  be  sufficiently  a  part  of 
the  Term  for  this  purpose,  to  give  the  Court  jurisdiction ; 
Adams  v.  Luck  (c).  In  the  absence  then  of  any  authority 
distinctly  for  holding  the  exigi  &cias  a  nullity,  and  with 
some  authority,  and  a  satisfactory  principle  for  the  con* 
trary,  I  cannot  make  this  rule  absolute. 

If  the  view  which  I  take  be  wrong,  the  defendant  is  not 
^lithout  his  remedy  by  writ  of  error,  and  acting  as  my 
Brother  Wigklman  did  in  Sandford  v.  Wyait  (d),  I  leave 
him  to  that  remedy. 

Rule  discharged. 

(a)  Reported  ui  7  Jur.  831.  (c)  3  B.  &  B.  25. 

ib)  Stra.  399.  id)  2  Dowl.  2,  X.  S. 
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Wharton  and  Another  v.  Natlor  and  Another. 

{In  the  full  Court.) 

Growing cropt  DECLARATION  m  trespass.     The  first  count  was  for 

sheriff  imdCT  breaking  and  entering  certain  closes  of  the  plamtifi,  and 

nrt  seie^  reaping,  mowing,  and  cutting  the  wheat  and  oats  of  the 

from  the  land,  plaintifis ;  and  the  second  count  was  for  taking  and  carrying 

are  in  the  ,  ,                                                                        i 

custody  of  the  away  Certain  quantities  of  wheat,  oats,  and  straw,  of  the 

law,  afthouffh  i  .     .^ 

in  the  han£  plaintltts. 

cu^n  editor  fourth  plea  to  the  first  count     That  one  John  Lind,  for 

under  a  bill  a  long  time,  to  wit,  &c.,  next  before,  &c,  and  firom  thence 

of  sale  from 

the  sheri£  until,  &C.,  held  the  closes  in  which,  &c.,  in  the  first  count 

for^^caim!^  mentioned,  together  with  other  premises,  as  tenant  thereof 

f^  ^"tewSf  t  ^  ^^®  defendants,  under  a  certain  demise,  &c.     That  40/. 

rent  of  which  being  a  half-year's  rent,  was,  at  the  said  time  when,  &c.,  in 

the  execution  arrear.     Wherefore  the  defendants,  on  the  said  first  day 

orttoe^lwrt  when,  &c.,  did  enter,  &c.,  in  order  to  distrain,  and  did  then 

which  they  distrain  for  the  said  rent;  and  afterwards,  to  wit,  on  the 

neglected  to 

pay;  the  day  last  aforesaid,  and  when  the  said  wheat  and  oats  were 

landloid^ehig  i^pe,  did  gather  and  cut  the  said  wheat  and  oats  for  the 

by  action  on  purpose,  and  in  order  that  the  defendants  miirht  carry,  lay 

the  case  airainst  t^     ^       '                                 ^                                        "o              j»      j 

the  sheriff,  and  up,  and  impound  the  said  wheat  and  oats,  as  such  distress 

not  by  way  i»          •  i            i 

of  distress.  as  aforesaid,  on  the  most  proper,  nt,  and  convenient  part  of 

for  br^S!i^  ^^^  ^^^  premises  so  held,  &c.,  according  to  the  form  of  the 

and  entering  statute.     A  sixth  plea  Stated  the  rent  to  be  in  arrear  as  in 

the  closes  of  '^ 

the  plaintifi,  the  fourth  plea,  and  that  the  goods  in  the  second  count 

down  and  mentioned  were  upon  the  premises  so  held  by  John  Lind, 

gro^jg^OTps.  *°^  liable  to  be  distrained;  and  justified  taking  them  as  a 

Plea,^atone  distress. 

J.  L.  held  the 

closes  as  tenant  thereof  to  the  defendants,  under  a  certain  demise,  &c.,  and  that  half  a  year's  rent 


the  defendants  distrained  and  seized  thereon.  Rejoinder,  that  the  rent  for  which  the  distress  was 
made,  became  due  long  before  the  Judgment ;  that  the  sheriff  and  the  plaintifis  had  due  notice 
of  it ;  that  it  continued  in  arrear,  ana  did  not  exceed  one  year's  rent ;  that  they  required  the 
sheriff,  before  he  sold  to  the  plaintiffs,  to  pay  the  rent,  of  which  also  the  plaintifis  had  notice, 
and  that  it  was  not  paid. 

Held,  on  demurrer,  that  the  rejoinder  was  bad. 

Jfdd  also,  that  the  replication  was  good,  and  was  not  a  departure  from  the  declaration. 
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Replication  to  the  fourth  plea.  That  before  the  said 
times  when,  &c.,  in  the  said  first  count  mentioned,  the 
plaintifls  recovered  a  judgment  in  the  Court  of  Queen's 
Bench  against  John  Lind  for  377iL  Ss.  5(L  debt,  and  9L  \9s. 
costs,  and  that  the  plaintifis  sued  out  a  writ  of  fieri  fisunas  to 
levy  the  above  sums,  which  writ  was  delivered  to  the  sheriff, 
who»  by  virtue  thereof,  seized  the  wheat  and  oats  in  the 
first  count  mentioned,  the  same  being  the  growing  crops 
of  the  said  John  Lind,  and  being  of  great  value,  &c. ;  and 
thereupon  within  a  reasonable  time  afterwards,  and  before 
the  said  times  when,  &c.,  and  before  the  defendants  entered 
and  distrained,  as  in  the  said  fourth  plea  mentioned,  and 
whilst  the  said  writ  remained  in  full  force,  to  wit,  on,  &c., 
the  sheriff  duly  bargained,  sold,  and  assigned  the  said  wheat 
and  oats  so  seized  and  taken  in  execution,  and  so  being  the 
growing  crops  of  the  said  John  Lind  as  aforesaid,  to  the 
now  plaintifis,  for  38iL  10«. ;  and  the  now  plaintifis  there- 
upon became  and  were  possessed  of  the  said  wheat  and 
oats,  then  being  growing  crops,  until  the  said  times  when, 
&C. ;  and  that  before  a  reasonable  time  had  elapsed  for 
the  cutting  and  gathering  the  said  wheat  and  oats  by  the 
plaintifis,  and  whilst  the  same  were  growing,  to  wit,  on,  &c, 
the  defendants  entered  and  distrained,  and  afterwards  cut 
and  gathered  the  same,  as  in  the  fourth  plea  mentioned. 
Verification.     A  similar  replication  to  the  sixth  plea. 

Rejoinder  to  the  repUcation  to  the  fourth  plea.  That 
the  said  rent  so  due  and  in  arrear  as  in  the  said  fourth  plea 
mentioned,  became  so  due  and  in  arrear  long  before  the 
said  time  when  the  plaintifis  sued  and  prosecuted  out  of 
the  said  Court  the  said  writ  in  the  said  replication  men- 
tioned, and  long  before  the  day  of  the  teste  of  the  same 
writ,  and  long  before  the  said  time  when  the  said  writ  was 
delivered  to  the  said  sheriff,  as  in  the  said  replication 
alleged,  and  also  long  before  the  said  time  when  the  said 
sheriff  seized  and  took  in  execution  the  said  wheat  and  oats 
as  in  the  said  replication  mentioned,  in  manner  and  form, 
&C.,  to  wit,  on,  &C. ;  of  all  which  premises  the  plaintiflls. 


1848. 
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and  also  the  said  sheriff,  before  the  said  time  when  the  said 
sheriff  bargained,  sold,  and  assigned  the  said  wheat  and  oats  to 
the  plaintiffs  as  in  the  said  replication  mentioned,  to  wit,  on, 
&C.,  had  notice ;  and  that  the  said  last-mentioned  wheat  and 
oats,  at  the  said  time  when  the  same  wheat  and  oats  were  seized 
and  taken  in  execution,  were  certain  wheat  and  oats  which 
were  in  and  upon  the  said  closes  in  which,  &c,  in  the  said 
first  count  and  fourth  plea  respectively  mentioned,  whereof 
the  plaintiffs,  and  also  the  said  sheriff,  then  and  before  the 
said  time  when  the  said  sheriff  bargained,  sold,  and  assigned 
the  said  wheat  and  oats  to  the  plaintiffs  as  in  the  said 
replication  mentioned,  to  wit,  on,  &c.,  had  notice;  and 
that  the  said  rent  so  due  and  in  arrear  to  the  defendants 
as  aforesaid,  from  the  time  when  the  same  rent  became  so 
due  and  payable  as  aforesaid,  until  and  at  the  said  time 
when  the  said  wheat  and  oats  were  so  seized  and  taken  in 
execution  as  aforesaid,  and  also  until  and  at  the  said  time 
when  the  said  sheriff  bargained,  sold,  and  assigned  the  said 
wheat  and  oats  to  the  plaintiffs  as  aforesaid,  was  and  con- 
tinued to  be  due  and  payable  from  and  by  the  said  John 
Lind,  and  in  arrear  and  unsatisfied  to  the  defendants,  as 
the  landlords  of  the  said  closes  in  which,  &a,  whereof  the 
plaintiffs,  and  also  the  said  sheriff,  before  the  said  time 
when  the  said  sheriff  bargained,  sold,  and  assigned  the  said 
wheat  and  oats  to  the  plaintiffs  as  aforesaid,  to  wit,  on,  &c, 
had  notice ;  and  that  the  said  rent  so  due  and  in  arrear  as 
aforesaid,  at  the  said  time  when  the  said  wheat  and  oats 
were  so  seized  and  taken  in  execution  as  aforesaid,  and  also 
at  the  time  when  the  said  sheriff  bargained  and  sold  the 
said  wheat  and  oats  to  the  plaintiffs,  did  not  amount  to 
more  than  one  year's  rent  of  the  said  closes  and  premises 
in  the  said  fourth  plea  mentioned,  and  then  amounted  to 
and  was  a  certain  sum  of  money,  to  wit,  the  sum  of  40£, 
being  the  amoimt  of  the  said  rent  for  the  said  half-year; 
of  all  which  premises  the  plaintiffs,  and  also  the  said  sheriff, 
before  the  said  time  when  the  said  sheriff  bargained  and 
sold  the  said  wheat  and  oats  to  the  plaintiffs  as  aforesaid. 
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to  wit,  on,  &a,  had  notice ;  and  the  defendants  then  and 
before  the  said  time  when  the  said  sheriff  bargained,  sold, 
and  assigned  the  said  wheat  and  oats  to  the  plaintifib  as 
aforesaid,  required  the  said  sheriff,  to  wit,  on,  &c,  to  pay 
to  the  defendants  the  said  rent  so  due  and  in  arrear  to  them 
as  aforesaid,  before  the  said  wheat  and  oats,  or  any  part 
thereof,  should  be  sold  and  removed  from  or  out  of  the  said 
closes  and  premises,  of  which  the  plaintifis,  and  also  the 
said  sheriff,  then  had  notice ;  and  that  the  said  wheat  and 
oats  were  so  seized  and  taken  in  execution  as  aforesaid, 
long  after  the  1st  of  May,  1710;  and  that  the  plaintifis  did 
not,  nor  did  the  said  sheriff  or  any  other  person,  at  any 
time  before  the  said  time  when  the  said  sheriff  bargained, 
sold,  and  assigned  the  said  wheat  and  oats  to  the  plaintiffs, 
or  at  any  time  before  the  said  time  when,  &a,  in  the  said 
first  count  mentioned,  pay  to  the  defendants  so  being  such 
landlords  as  aforesaid,  or  to  their  bailiff,  the  sud  rent  so 
due  and  in  arrear  as  aforesaid,  or  any  part  thereof;  where- 
fore the  defendants,  on  the  said  day  when,  &c«,  did  enter 
into  and  upon  the  said  closes  in  which,  &c.,  £oft  the  purpose 
and  in  order  to  seize,  take,  and  distrain  the  said  wheat  and 
oats  as  and  for  a  distress  for  the  said  rent  so  due  and  in 
arrear  as  aforesaid,  and  afterwards  cut  and  gathered  the 
same  as  in  the  fourth  plea  mentioned,  as  the  defendants 
lawfully  might,  for  the  causes  hereinbefore  and  in  the  said 
fourth  plea  mentioned ;  of  all  which  premises  the  plain- 
tifis then  had  notice;  which  are  the  same  supposed  trespasses 
in  the  said  first  count  mentioned,  and  which  are  in  the 
fourth  plea  above  justified.  Verification.  A  similar  rejoinder 
to  the  replication  to  the  sixth  plea. 

Demurrer  to  the  rejoinder  to  the  replication  to  the  fourth 
plea.  That  the  rejoinder  confessed  the  &cts  stated  in  the 
replication,  and  did  not  avoid  them.  That  it  ought  to  have 
shewn  a  seizure  for  the  rent  anterior  to  the  seizure  and  sale 
by  the  sheriff.  That  the  landlord  could  not  legally  distnun 
the  crops  which  had  been  legally  seized  by  the  sheriff  and 
sold  to  the  plaintiffi,  before  a  reasonable  time  for  the  plain- 
tiffs to  gather  and  remove  them  had  elapsed.-    And  that  the 
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rejoinder  should  have  shewn  that  the  crops  were  removed 
from  the  premises  by  the  sheriff  or  the  execution  creditor, 
without  paying  the  landlord  a  year's  rent.  A  similar  de- 
murrer to  the  other  rejoinder. 

Joinders  in  demurrer. 

The  defendants'  points  for  argument  were,  amongst 
others,  that  the  crops  were  not,  at  the  time  of  the  distress, 
in  the  custody  of  the  law,  or  otherwise  protected  against 
the  distress.  That  the  replication  was  a  departure  from 
the  declaration,  as  the  first  count  alleged  the  closes  to  be 
the  closes  of  the  plaintifis ;  but  the  replication  admitted 
that  at  the  times  when,  &c.,  they  were  the  closes  of  John 
Lind.  That  the  sheriff  having,  after  notice  of  the  rent 
being  due,  proceeded  to  a  sale  under  the  execution,  his 
bill  of  sale  to  the  plaintifis  was  void  at  all  events,  as  against 
the  defendants ;  and  the  plaintifis  could  not,  by  their  own 
unlawful  act  in  proceeding  with  their  execution,  defeat  the 
defendants'  claim  or  remedy  for  their  rent.  And  that  both 
counts  of  the  declaration,  and  both  the  replications,  were 
bad  and  insufiicient 


W.  H.  Waisouy  in  support  of  the  demurrers. 
Htndmarch,  contra. 


The  following  cases  and  authorities  were  referred  to  in 
the  course  of  the  argument ;  Peacock  v.  Purvis  (a) ;  Small- 
man  V.  Pollard  (b) ;  Cocker  v.  Musffrove  (c) ;  Blades  v. 
Arundale{d);   Wintle  v.  Freeman  {e);  stat  8    Ann.  c.    14, 

s.  1 ;  Stat  11  Geo.  2,  c.  19,  s.  8. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  {f)  the  judgment 
of  the  Court  (^). — 

(e)  11  A.  &  E.   539;    S.  C. 


(a)  2  B.  &  B.  362. 

(6)  6  M.  &  6.  1001  ;    S.  C.      1  G.  &  D.  93. 
ante,   vol.   1,  p.  901  ;   7  Scott,  (/)  In  Trinity  Vacation. 

N.  R.911. 

(e)  9  Q.  B.  223. 

(d)  1  M.  &S.  711. 


(^)  Lord  Denman,  C.  J.,  Patie- 
son,  J.,  Coleridge,  J.,  and  Erie,  J. 
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The  declaration   in   (bis  case  contains   two  counts  in        1848. 
trespass.     The  first  for  breaking  and  entering  the  closes     whaaton 

of  the  plaintifis,  and  cutting  down  growing  crops  of  com.    "^  Another 

___  ^* 

The  second  upon  a  cepit  and  asportavit.     The  defendants       Mayum 

.  Mid  AnotlMr 

plead  to  the  first  count,  and  justify  under  a  distress  for  rent 
due  for  the  closes  from  one  John  Lind.  They  also  plead 
a  similar  plea  to  the  second  count.  The  plaintifis  reply 
separately  to  each  plea,  shewing  a  judgment  at  the  suit  of 
the  plaintiffs  against  John  Lind,  and  a  writ  of  fieri  facias 
under  which  the  sherifi^  seized  the  growing  crops  in  question 
and  sold  them  to  the  plaintiffs,  and  that  before  a  reasonable 
time  had  elapsed  for  cutting  and  gathering  them,  the  de- 
fendants distrained  and  seized  thereon.  The  defendants 
rejoin  that  the  rent  for  which  the  distress  was  made  became 
due  long  before  the  judgment ;  that  the  sheriff^  and  the 
plaintiffs  had  due  notice  of  it ;  that  it  continued  in  arrear 
and  did  not  exceed  one  year's  rent;  that  they  required  the 
sherifiv  before  he  sold  to  the  plaintiffs,  to  pay  the  rent,  of 
which  also  the  plaintiffs  had  notice,  and  that  it  was  not 
pdd.     The  plaintiffs  demurred. 

On  the  ailment  it  was  contended  for  the  defendants, 
that  as  regards  the  first  count  the  replication  was  a 
departure,  inasmuch  as  the  count  alleges  the  closes  to  be 
the  closes  of  the  plaintiffs,  whereas  the  replication  shews 
them  to  have  been  the  closes  of  John  Lind.  We  think  that 
there  is  nothing  in  this  point.  The  plea  being  in  confession 
and  avoidance,  admits  the  possession  of  the  plaintiffs  at  the 
time  when  the  trespass  complained  of  was  committed,  and 
there  is  nothing  in  the  replication  inconsistent  with  that 
fiict,  for  it  only  admits  the  rent  to  be  due  from  J.  Lind, 
and  that  he  was  in  possession  when  the  sheriff^  entered 
under  the  fieri  facias,  long  antecedent  to  the  trespass  com- 
plained of;  both  of  which  circumstances  are  quite  consistent 
with  the  possession  of  the  plaintiffs  at  the  time  of  that 
trespass. 

The  principal  question  in  the  case  is,  whether  the  growing 
crops  so  seized  by  the  sheriff^  and  sold  to  the  plaintiffs,  could 
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be  distrained  for  antecedent  rent,  of  which  the  sheriff  and 
the  plaintiff  had  notice,  and  which  they  neglected  to  pay. 

That  goods  which  are  in  the  custody  of  the  law  cannot 
be  distrained  for  rent  is  clear;  the  point,  therefore,  is, 
whether  these  crops  are  to  be  considered  to  have  been  in 
such  custody,  though  in  the  hands  of  a  vendee  under  the 
sheriff,  and  not  of  the  sheriff  himself;  Peacock  v.  Purvis  (a). 
In  that  case,  it  is  true  that  the  rent  distrained  for  accrued  after 
the  seizure  under  the  fieri  facias,  but  still  it  establishes  the 
principle  that  the  crops  in  the  hands  of  the  sheriff's  vendee 
are  as  much  in  custodia  legis  as  if  in  the  hands  of  the 
sheriff,  until  they  are  in  such  a  state  as  to  be  capable  of 
removal. 

We  have  then  to  consider  what  b  the  effect  of  the  statute 
8  Ann.  c.  14,  s.  1,  whether  goods  seized  by  the  sheriff  under 
a  writ  of  fieri  facias  are  prevented  by  the  operation  of  that 
statute  from  being  in  custodia  legis,  so  far  as  regards  the 
landlord's  right  of  distress  for  one  year's  rent  then  due. 

The  statute  says  ^^  that  no  goods,"  &c.  ^*  shall  be  liable  to 
be  taken  by  virtue  of  any  execution "  "  unless  the  party  at 
whose  suit  the  said  execution  is  sued  out,  shall,  before  the 
removal  of  such  goods  from  off  the  said  premises,  by  virtue 
of  such  execution,"  &C.,  ^^pay  to  the  landlord  of  the  said 
premises"  the  rent  due,  not  exceeding  one  year's  rent. 

These  words  cannot  be  taken  literally.  The  true  con- 
struction is  given  in  Riseley  v.  Ryk  (6),  by  Parhe^  B.  The 
meaning  is,  that  the  sheriff  shall  not  remove  the  goods 
unless  a  year's  rent  be  first  paid.  The  seizure  is  lawful 
prima  facie ;  but  if  the  goods  be  removed  without  payment 
of  the  rent,  after  notice  that  it  is  due,  such  removal  renders 
the  whole  proceeding  unlawful  as  regards  the  landlord,  and 
subjects  the  sheriff  to  an  action  on  the  case  at  his  suit 
The  goods,  however,  in  the  meantime  until  they  are  re- 
moved, are  in  custodia  legis.  A  bill  of  sale  of  the  goods 
is  not  a  removal,  as  was  established  in  the  case  of  SmaUman 


(a)  3  B.  &  B.  362. 


(b)  11  M.  &W.  16. 
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V.  PoOard(ay     If,  indeed,  the  sheriff  receivc*8  the  proceeds        1848. 

under  such  bill  of  sale  either  from  a  stranger  vendee  abso-     whabtow 

lutelj,  or  from  the  execution  creditor  constructively,  he    "*<*  Another 

being  an  officer  of  the  Court  will  be  compelled  on  motion       Nayloe 

to  pay  over  a  year's  rent  to  the  landlord ;  fVest  v.  Hedges  (ft) ; 

Henehett  v.  Kimpson  (c) ;  but  such  bill  of  sale  and  receipt 

will  not  amount  to  a  removal  so  as  to  subject  him  to  an 

action.     In  the  case  of  growing  crops,  possibly  the  sheriff 

may  sell  either  for  a  sum  of  money  to  be  paid  immediately, 

or  for  a  larger  sum,  to  be  paid  on  reaping  and  removal  of 

the  crops;  and  in  the  latter  case,  he  could  not  be  called 

upon  by  the  landlord,  by  motion,  to  pay  his  rent  until  the 

time  came  for  removal  of  the  crops.     The  landlord  is  in 

no  way  injured  by  this,  for  if  there  had  been  no  execution, 

and  he  had  distrained  the  crops  for  his  rent  under  1 1  Geo.  2, 

c.  14,  s.  8,  he  could  not  sell  them  till  they  were  reaped, 

and  must,  therefore,  wait  for  his  money  till   that  time. 

There  seems,  therefore,  to  be  no  reason  why  he  should  be 

held  to  be  authorized  by  the  statute  of  Anne  to  do  that 

which  at  common  law  he  could  not  do,  namely,  to  distrain 

goods  in  custodi&  legis ;  but  rather  that  that  act  intended 

to  give  him  protection  through  the  liability  of  the  sheriff, 

in  lieu  of  his  right  of  distress,  which  is  taken  away  by  the 

seizure    under  a  fieri    facias.     This  appears   to   be   the 

reasonable  construction  of  the  statute  of  Anne  in  regard  to 

goods  of  any  kind  seized  by  the  sheriff;  and  it  is  more 

strongly  so  in  regard  to  growing  crops,  which,  although 

liable  to  be  taken  in  execution  by  the  common  law,  were 

not   liable    to  be  distrained    for   rent  until  the  statute 

11  Geo.  2. 

It  is  true  that  in  the  case  of  SmaUman  v.  Pollard  there 
are  dicta  of  the  learned  Judges,  especially  of  Mr.  Justice 
Matdef  intimating  their  opinion,  that  by  the  statute  of  Anne 
the  landlord's  right  to  distrain  is  preserved ;  but  those  dicta 
are  entirely  beside  the  point  on  which  the  case  was  de- 

(a)  6  14.  &  6. 1001.  (c)  2  Will.  140. 

(b)  Barnes,  311. 
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tenninedy  which  was  simply  that  the  declaration  against  tho- 
sheriff  alleged  a  removal  of  the  goods,  (which  allegation 
Mr.  Justice  Cresstoell  considered  to  be  necessary ),  and  the 
fact  of  removal  was  not  established  by  proof  of  a  bill  of  sale, 
the  goods  remaining  on  the  premises.  With  all  possible 
respect  towards  the  learned  Judges  whose  dicta  are  there 
stated,  we  cannot  agree  with  them  in  opinion.  We  think 
that  the  crops  in  question  having  been  lawfully  seized  by 
the  sheriff  (for,  not  having  been  removed  at  the  time  of  the 
trespass  complained  of,  the  seizure  of  them  had  not  been 
rendered  unlawful),  were  in  custodid  legis,  though  in  the 
hands  of  the  plaintifis,  the  vendees,  under  a  bill  of  sale 
from  the  sheriff,  and  could  not  by  law  be  distrained  for  any 
rent.  We  think  that  the  statute  of  Anne  does  not  preserve 
any  right  in  the  landlord  so  to  distrain,  but  gives  him  his 
remedy  against  the  sheriff  in  lieu  of  such  right,  and  that 
our  judgment  must,  therefore,  be  for  the  plaintifis. 


Judgment  for  the  PUiintifis. 


An  attorney's 
bill  ofootts 
having  been 
referrad  to 
taxation,  oer- 


In  re  Angell,  Gent.,  One,  &c 

MM  UDDLESTON  moved  for  a  rule  to  shew  cause  whv 
the  Master  should  not  review  his  taxation  (a). 

It  appeared  that  Mr.  Angell's  bills  of  fees  had  been 
tain  itemg  were  referred  by  a  Judce^s  order,  by  consent,  to  taxation.     At 

objected  to  ... 

before  the         the  taxation  it  was  objected,  that,  during  part  of  the  time 

Biaster,  on  the 
ground  that 
tne  attorney 
at  the  tune 
those  items 
were  incurred, 
was  uncer- 
tificated; and 
the  Master 
accordingly 
disallowed 

them :  HM,  that  the  Blaster  acted  rightly  in  disallowing  the  items,  and  that  it  was  no  ground  for 
reviewing  the  taxation. 


over  which  the  charges  extended,  Mr.  Angell  had  not 
obtained  a  stamp  certificate.  The  Master  had  thereupon 
disallowed  various  charges,  amounting  to  a  sum   of  six 

(a)  He  also  moved  to  set  aside  the  Judge'i  order  referring  the  bills 
to  taxation,  and  rule  of  Court  thereon,  but  upon  other  grounds. 
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pouodfly  for  business  done  between  the  15th  of  November,        1B48. 
1847,  and  the  23nl  of  December  in  the  same  year,  being         J^^ 
the   time  during  which   Mr.    Angell   was  uncertificated.       Angeli. 
That  Mr.  Angell  had  protested  against  the  Master's  power 
to  enter  into  the  question  whether  he  was  certificated  or 
not. 

Huddlestan  contended,  that  the  Master  had  no  power  to 
entertain  the  objection  that  the  attorney  was  uncertificated. 
In  Evans  ▼•  Ten^lar  (a)  it  was  held,  that  the  Master,  to 
whom  a  bill  of  costs  is  referred  for  taxation,  has  no  power 
to  inquire  into  the  fact  whether  the  business  charged  for 
was  agreed  to  be  done  for  costs  out  of  pocket  And  in 
Matchett  V.  Parkes  (b),  it  was  held,  that  on  taxation  of  an 
attorney's  bill,  the  Master  had  no  jurisdiction  to  disallow 
items  on  the  ground  that,  in  respect  of  the  business  to 
which  they  refer,  the  attorney  was  guilty  of  negligence. 
He  referred  also  to  1  ChiL  Archb.  Pract  96,  8th  edit 

Coleridge,  J. — The  objection  on  the  ground  of  negli- 
gence is  very  different  from  that  of  the  want  of  a  certificate. 
The  question  of  whether  there  has  been  negligence  or  not 
may  be  a  fit  one  for  discussion.  But  whether  the  attorney 
has  or  has  not  obtained  his  certificate,  is  a  simple  (act  upon 
which  there  can  scarcely  arise  any  dispute.  The  Master  asks, 
**  Had  you  a  certificate  at  the  time  this  business  was  done?" 
The  attorney  answers,  ^^  No."  The  Master  then  refers  to 
the  act  of  Parliament,  the  6  &  7  Vict  c.  73,  s.  26,  which 
enacts,  that  **  no  person  who  as  an  attorney,"  &c.,  **  shall 
sue,"  &c.,  **  without  having  previously  obtained  a  stamped 
certificate  which  shall  be  then  in  force,  shall  be  capable 
of  maintiuning  any  action,"  &c.,  *^for  the  recovery  of  any 
fee,"  &c.,  **for  or  in  respect  of  any  business,  matter,  or 

(a)  3  DowL  349. 

it)  9  M.  &  W.  767 ;  S.  C.  1  Dowl.  924,  N.  S. 

VOU    VI,  L  D.    &    L. 
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thing  done  by  him  as  an  attorney,"  &c.,  "as  aforesaid, 
whilst  he  shall  have  been  without  such  certificate  as  last 
aforesaid.''  Is  he  then  to  go  through  the  mockery  of  taxing 
items  which  he  sees  the  attorney  is  not  entitled  to  recover  ? 
I  think  he  is  justified  in  taking  notice,  where  such  is  the 
case,  that  the  attorney  has  not  a  certificate;  and  this,  I 
understand,  has  been  the  usual  practice  adopted.  There 
will,  therefore,  be  no  rule- 
Rule  refused. 


Giles  and  Others  v.  Groves. 


{In  the  full  Court.) 

I^ASE.  For  that  the  plain tifis,  before  and  at  the  time, 
&c.,  were,  and  from  thence  hitherto  have  been  and  still 
are  possessed,  to  wit,  as  trustees  for  the  Society  of  Free 
Watermen  of  the  River  Thames  residing  at  Greenwich,  in 
the  county  of  Kent,  called  the  Isle  of  Dogs  Ferry  Society, 
of  an  ancient  ferry,  called  Potter's  Ferry,  for  foot  passengers 
and  goods  belonging  to  such  foot  passengers,  across  the 
river  Thames,  to  and  from  a  certain  place  in  the  Isle  of 
Dogs,  in  the  parish  of  St  Dunstan  Stebonheath,  otherwise 
Stepney,  in  the  county  of  Middlesex,  from  and  to  Green- 
wich, in  the  county  of  Kent,  taking  for  the  carriage  and 
conveyance  of  such  passengers  and  their  goods  over  and 
across  such  ferry,  in  any  boat  or  boats  kept  by  or  by  the 
authority  of  them,  the  f^aintifis,  for  that  purpose,  certain 
reasonable  freights  or  ferryages  in  that  behalf  due  and  of 
right  payable.    Nevertheless,  the  defendant,  well  knowing 

Gen.,  IEEX. 

Tenn,  4  Wm.  4,  tit.  **  TVeip.'*  r.  6,  applied  to  actions  on  the  case  as  well  as  to  actions  of 
trespass ;  and  that  it  made  no  difference  whether  the  plaintifi  claimed  as  owners  of  a  franchise, 
or  by  Tirtae  of  an  easement. 


Case  for  dis- 
turbance of 
an  ancient 
ferry  from  A. 
to  0.  and 
back  again. 
The  defendant 
pleaded  that 
the  plaintiffs 
were  not  pos- 
sessed, &c, 
and  that 
there  was  no 
such  ancient 
ferry,  &c 
At  the  trial 
the  plaintiff^ 
prored  the 
right  to,  but 
not  from  3. 
^€U,  that 
the  plaintiffii 
were  entiUed 
to  a  verdict 
as  to  such 
part  as  they 
prored,  and 
that  Reg. 
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the  premiseSy  and  wrongfully  contriving  to  disturb  and 
injure  the  plaintifis  in  the  peaceable  and  lawful  enjoyment 
of  their  said  ferry,  to  wit,  on,  &c.,  and  on  divers  other 
days  and  times,  &c.,  wrongfully,  injuriously,  and  unlawfully 
obstructed,  disturbed,  and  interrupted  the  plaintifi,  their 
servants,  and  labourers,  in  the  use  and  enjoyment  of  their 
said  feny  and  passage,  and  hindered  and  prevented  them 
ftom  canying  diversfoot  passengers  for  hire  over  and  across 
the  said  river  Thames,  &c.  By  reason  whereof  the  said 
plaintifis  have  been  deprived  of  large  profits,  and  have 
been  and  are  greatly  injured,  &c«,  in  the  possession  thereof, 
and  their  rights  and  title  thereta  To  the  plaintifis' 
damage,  &c. 

Pleas.  First.  That  the  plfuntifls  were  not  possessed  of 
the  ancient  ferry  in  the  declaration  mentioned,  modo  et 
forma,  &c.  Secondly.  That  there  was  not,  at  the  said 
several  times  when,  &c.,  in  the  declaration  mentioned,  or 
either  of  them,  such  ancient  ferry  as  in  the  declaration 
mentioned,  modo  et  forma. 

Replications,  joining  issue  on  the  above  traverses. 

At  the  trial,  which  took  place  at  the  Kent  Summer 
Assizes,  1847,  before  Parke,  B.,  the  defendant's  counsel,  at 
the  close  of  the  plaintifis'  case,  objected  that  they  must  be 
nonsuited,  as  the  evidence  did  not  support  the  cldm  as 
laid.  He  then  called  witnesses  on  behalf  of  the  defendant, 
who  proved  that  the  only  right  of  ferry  was  from  Greenwich 
to  the  Isle  of  Dogs,  but  not  back  again.  The  jury  found 
the  right  of  ferry  from  Greenwich  to  the  Isle  of  Dogs, 
but  negatived  any  right  to  the  ferry  bacL  The  learned 
Baron  directed  a  verdict  for  the  plaintifis  for  so  much  of 
the  right  as  was  proved,  damages  Is.,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  declaration  was  not  dis* 
tributable. 

A  rule  nisi  having  been  accordingly  obtained, 


ChanneUj  Serjt.,  and  Piffott,  shewed  cause. 

L  2 
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Montagu  Chambers,  Peacock,  and  Baddeley,  in  support  of 
the  rule. 

The  followmg  authorities  were  referred  ta  Reg.  Gen., 
HiL  Term,  4  Wm.  4,  tit  "  TV^jpow,"  r.  6  {a)\  KmggmiU  v. 
BuU  {h)\  2  Wms.  SawuL  175  I,  6th  edit;  Hiffham  v.  Ra- 
bett  (c) ;  Aatt  v.  Mann  {d)\  Knight  v.  Woore {e)\  Morewood 
V.  ^(mm/  (/);  Anderson  v.  Chapman  {g)y  Richetts  v.  &/- 
fwy  (A) ;  Tapley  v.  Wainwright  (t) ;  Pythian  v.  W^Atte  (A) ; 
flfm  V.  CureU(l);  Bailey  v.  Appleyard  (m) ;  Beadsworth 
V.  TWAtn^ton  (/i) ;  Churchman  v.  7\fn«to/(o);  Prudhomme 
V.  Fraser  (p) ;  Z)of  d.  Botoman  v.  Zetou  (y). 


CtfT.  <uft7.  vtifr. 


Lord  Denbian,  C.  J.,  subsequently  (r)  delivered  the 
judgment  of  the  Court  (s). 

For  the  matter  now  in  dispute,  the  case  was  shortly 
this :  the  pldntifis  claimed  a  right  of  ferry  from  Greenwich 
to  the  Isle  of  Dogs  and  back  again,  and  they  proved  half 
what  they  claimed, — the  right  to,  but  not  from,  the  Isle  of 
Dogs.     The  defendant  admitted  by  his  pleading  that  he 


(a)  "  la  all  actions  in  which 
such  right  of  way  or  common  as 
aforesaid,  or  other  similar  right, 
is  so  pleaded,  that  the  allegations 
as  to  the  extent  of  the  right  are 
capable  of  being  construed  dis- 
tributively,  they  shall  be  taken 
distributively.* 

(6)  9  East,  185. 

(c)  5  Bing.  N.  C.  622 ;  S.  C. 
7  Dowl.  653  ;  7  Scott,  S27. 

id)  4  Scott,  N.  R.  342 ;  S.  C. 
3M.  &G.  691. 

(e)  3  Bing.   N.  C.   3  ;    8.  C. 
5  Dowl.  201  ;  3  Scott»  326. 
(/)  4  T.  R.  167. 

(g)  5  M.  &  W.  483;  8.  C.  7 
Dowl.  822. 


(A)  2  B.  &  A.  360  i  S.  C.  1 
Chitt.  104. 

(t)  5  B.  &  Ad.  395 ;  S.  C.  2 
N.  &  M.  697. 

ik)  1  M.  &  W.  216;  S.  C.  4 
Dowl.  714. 

(0  6  M.  &  W.  234. 

(m)  8  A.  &  E.  I6l ;  S.  C.  3  N. 
&  P.  257. 

(fi)  1  Q.  B.  782. 

(o)  Hardr.  163. 

(p)  2  A.  &  E.  645  ;  S.  C.  4  N. 
&  M.  512. 

(q)  13  M.  &  W.  241  ;  ante, 
yol.  2,  p.  667. 

(f)  In  Trinity  Vacation. 

(#)  Lord  Demnan,  C.  J.,  Patte- 
som,  J.,  Coleridge,  J.,  and  Brie,  J. 
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bail  invaded  the  right  claimed,  supposing  such  a  right  in 
fact,  but  there  was  nothing  to  shew  which  part  of  that 
entire  right  he  had  invaded.  Hence  the  pldntiiis  claimed 
a  verdict  on  the  only  issues  on  the  record,  viz.,  on  not 
possessed,  and  on  the  existence  of  the  ancient  and  entire 
right  of  ferry.  It  appears  to  us,  that  in  admitting  the 
invasion  of  the  right  as  stated,  that  right  being  on  the  face 
of  it  divisible,  he,  the  defendant,  must  be  taken  to  have 
admitted  it  as  to  each  part  which  would  entitle  the  plaintifis 
to  a  verdict,  and  we  think  the  plaintifis  may  succeed  as  to 
any  distinct  part  which  they  prove.  The  new  rule  cited 
strictly  applies  in  actions  on  the  case  as  well  as  in  actions 
of  trespass ;  and  for  this  purpose  we  cannot  see  any  reason 
for  diflerence  where  the  plaintifis  claim  as  owners  of  a  fran- 
chise or  by  virtue  of  an  easement. 

Rule  discharged. 


1848. 


Giles 
AodOtbera 

V. 

Groves. 


McDowALL  V.  Boyd. 

I  HIS  was  a  rule,  calling  upon  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty  to  enter  up 
judgment  non  obstante  veredicto,  or  why  a  repleader  should 
not  be  granted. 

The  declaration  was  in  debt,  and  contained  two  counts. 
The  first  was  a  count  by  the  drawer  against  the  acceptor  of 
a  bill  of  exchange.     The  second  upon  an  account  stated. 

Pleas,  first.  That  the  bill  of  exchange,  after  the  accept- 
ance, was  altered  in  a  material  point  Second.  That  the 
acceptance  of  the  bill  of  exchange  was  the  account  stated 
in  the  second  count,  and  that  the  debt  was  the  same. 

Replication.  First,  a  traverse  of  the  alteration,  and 
second,  a  new  assignment  as  to  the  account  stated. 

Rejoinder.  First,  as  to  the  traverse  of  the  alteration, 
joining  issue.  Secondly,  as  to  the  new  assignment  the 
defendant  pleaded,  first,  never  indebted ;  and  secondly,  as 


A  plea  of  de- 
Itrer^  and 
receipt  of  a 
bill  01  ex- 
change **  for 
and  on  account 
of,  and  in  nay- 
ment  and  ois- 
charve  of ,  the 
said  debt,**  &c, 
*<  and  the  said 
canses  of  action 
in  respect 
thereof,'*  is  a 
plea  in  nw- 
ptmgUm  only, 
and  not  in 
esHngmihrnetU 
of  the  debt. 
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1848.        to  the  said  several  causes  of  action  by  the  plaintiff  above 
McDowALL    ^^^^7  assigned  as  to  the  plea  of  the  defendant  by  him  lastly 

^*  above  pleaded,  that  after  the  accruing  of  the  said  debt  of 

52L  10s.  upon  the  said  account  stated  above  newly  assigned, 
and  the  causes  of  action  in  respect  thereof,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  15th  day  of 
June,  A.  D.  1847,  the  plaintiff  made  and  drew  hb  certain 
bill  of  exchange  in  writing,  bearing  date,  to  wit,  the  day 
and  year  last  aforesaid,  and  thereby  then  required  the 
defendant,  four  months  after  the  date  thereof,  to  pay  to  the 
order  of  the  pliuntiff  a  certain  sum,  to  wit,  the  sum  of 
52L  lOs.,  for  value  received;  and  the  defendant  then 
accepted  the  last  mentioned  bill,  and  then  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  delivered  the  same  to  the  plaintiff,  who  then 
took  and  received  the  same  of  and  from  the  defendant  for 
and  on  account  of,  and  in  payment  and  discharge  of  the 
said  debt  of  52L  lOs.,  so  accrued  upon  the  s^d  account 
stated  above  newly  assigned  as  aforesaid,  and  the  said 
causes  of  action  in  respect  thereof  That  the  said  last 
mentioned  bill  of  exchange,  after  the  same  had  been  fully 
drawn  and  dated  as  lastly  above  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  said  15th  day  of 
June,  A.  D.  1847,  was  accepted  by  the  defendant  m  the 
words  and  in  manner  following,  that  is  to  say,  by  the  de- 
fendant writing  across  the  said  last  mentioned  bill  the  words, 
**  Accepted,  John  Boyd."  That  after  the  said  drawing  and 
accepting  thereof,  and  after  the  same  was  completely  issued 
and  negotiated,  to  wit,  by  the  defendant  as  such  negotiator 
as  aforesaid,  and  during  the  currency  thereof  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  20th  day  of 
June,  1847,  the  plaintiff,  without  the  consent  of  the  de- 
fendant, altered  and  changed  the  last  mentioned  bill  in  a 
material  part,  by  adding  to  the  defendant's  said  acceptance 
of  the  last  mentioned  bill  so  made  and  drawn  in  manner 
and  form  as  last  aforesaid,  in  writing  on  the  said  bill,  the 
additional  words  following,  t^  wit,  ^^  Payable  at  the  Joint 
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Stock  Bank,  London,"  sueh  last  mentioned  words  falsely 
purporting  to  be  part  and  parcel  of  the  acceptance  of  the 
said  last  mentioned  bill ;  and  that  the  said  alteration  was 
not  made  in  correction  of  any  mistake  originally  made  in 
the  framing  of  the  said  last  mentioned  bill,  or  to  further 
the  first  intentions  of  the  parties  thereto,  or  any  of  them. 
Verification. 

Replications.  As  to  the  first  plea  to  the  new  assignment, 
joining  issue.  As  to  the  second  plea,  that  he,  the  plaintifi^, 
did  not  alter  or  change  the  said  bill  in  that  plea  mentioned, 
in  manner  and  form,  &c.     Upon  which  issue  was  joined. 

At  the  trial  at  the  sittings  in  the  present  Term,  before 
Wightmany  J.,  a  verdict  was  found  for  the  plaintiff  on  the 
general  issue  {a\  and  for  the  defendant  as  to  the  rest  of 
the  issues. 

T.  Browne  shewed  cause.  The  question  is,  whether  the 
averment  that  another  bill  was  delivered  and  received,  ^^  for 
and  OH  account  of,  and  in  payment  and  discharge  of  the 
said  debt  oi62L  lOs.,  &c.,  ^^and  the  said  causes  of  action  in 
respect  thereof,"  is  a  plea  by  way  of  extinguishment,  or  of 
suspension  only  of  the  debt ;  and  it  is  submitted  that  the 
former  is  its  true  effect.  It  may  be  admitted,  that  if  the  plea 
had  only  stated  that  the  bill  was  given  ^'  for  and  on  account 
of"  the  debt,  it  would  merely  have  shewn,  according  to  de- 
cided cases,  of  which  Kearslake  v.  Morgan  (b)  is  one  of  the 
earliest,  a  suspension  of  the  debt ;  and  the  subsequent  portion 
of  the  plea  would  then  have  rendered  it  bad.  But  here  it 
goes  on  to  say,  ^'and  in  payment  and  discharge;"  and  these 
words,  it  is  submitted,  are  equivalent  to  ^^in  satisfaction 
and  dischaige,"  which,  according  to  several  cases,  have  been 
held  sufficient  It  is  true  that  in  MaiUard  v.  Duhe  of 
Argyll  (c),  the  words  were,  "  for  and  on  account  of,"  &c., 

(a)  A  mistake  had  occurred  at  (6)  5  T.  R.  513. 

the  trial  io  entering  up  the  ver-  (c)  Ante^  vol.  I,  p.  536 ;  S.  C. 

diet,  but  the  case  was  argued  as  6  Scott,  N.  R.  938 ;  6  M.  &  O.  40. 
if  it  were  rightly  entered. 
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**  and  in  payment  thereof,''  and  the  Court  seemed  to  think 
that  the  word  '^payment"  did  not  amount  to  ^'satis&ction." 
Here,  however,  the  word  ^^  discharge"  is  added.  The 
plaintiff  will  no  doubt  rely  on  the  case  ofJSmbUn  v.  Dart- 
nett(a)f  as  shewing  that  '*  discharge"  does  not  amount  to 
**  satis&ction."  In  that  case  the  defendant  had  pleaded  to 
an  action  of  assumpsit  on  an  account  stated,  that  after  the 
statement  of  the  account  the  plaintiff  drew,  and  the  defend- 
ant accepted,  a  bill  of  exchange,  and  delivered  the  same  to 
the  plaintiff,  who  then  accepted  and  received  the  same 
^*  in  dischaige  of  the  said  sum,  and  indorsed  the  bill  to  a 
certain  person  unknown  to  the  defendant,  who  was  the  holder 
thereof,  and  entitled  to  sue  the  defendant  on  the  same,  and 
the  plaintiff  had  replied,  that  he  did  not  accept  and  receive 
the  bill  ^^  in  satisfaction  and  discharge"  of  the  said  sum ; 
and  the  Court  held,  on  special  demurrer,  that  the  replication 
was  bad,  as  traversing  more  than  was  alleged  by  the  plea. 
Parke,  B.,  however,  in  that  case,  observed,  that  ^^in  dis- 
charge" '* means  ^forand  on  account,' and  perhaps  something 
more."  Besides  the  words  here  are,  ''in  payment  and 
discharge  of,"  the  true  effect  of  which  is  an  extinguishment 
of  the  debt     He  referred  to  SOree  v.  Tripp  (&). 

O^ Mallei/,  in  support  of  the  rule,  was  not  called  upon. 

WiGHTMAN,  J. — It  has  been  very  properly  admitted  in 
this  case,  that  if  the  words  in  the  plea  had  been  only  ''for 
and  on  account  of,"  the  subsequent  part  of  the  plea  would 
have  rendered  the  plea  bad ;  for  it  would  appear  that  the 
bill  was  given  as  a  collateral  security,  which  would  suspend 
the  cause  of  action  whilst  running,  but  could  have  no  effect 
when  the  collateral  security  failed,  and  the  original  liability 
revived.  The  defendant's  counsel,  however,  contends,  that 
the  words  here  used  are  equivalent  to  "satisfaction,"  and 
that  therefore  the  plea  in  efiect  states  an  extinguishment  of 

(a)  Ante,  vol.  1,  p.  591.  (b)  15  M.  &  W.  23. 
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the  plaintiff's  caufie  of  action.     It  is  a  pity,  if  it  was  so        1848. 
meant,  that  the  word  **  satisfaction,^  which  the  law  knows,    McDowall 
was  not  used.     I  am  always  inclined  to  distrust  supposed        ^' 
equivalents.     It  is  plain  that  if  the  words  '^in  payment  and 
dischaige  oP  do  not  amount  to  ^*  satisfaction,"  these  words 
are  not  rendered  stronger  by  the  insertion  of  the  words 
^*  for  and  on  account  of." 

Two  cases  have  been  cited :  Mcallard  v.  The  Duke  of 
Argyll  (a),  where  the  Court  thought  that  the  words  ^^  in 
payment  thereof"  were  not  equivalent  to  ^^  in  satis&ction 
and  payment ;"  and  ErnhUn  v.  DartneU(Jb\  where  the  words 
^  in  discharge  of"  were  held  not  to  amount  to  ^^  in  satis- 
faction of;"  for  it  was  on  the  sole  ground  that  the  replication 
traversed  more  than  was  alleged  in  the  plea,  that  the  Court, 
in  the  latter  case,  pronounced  in  favour  of  the  defendant. 
I  entirely  concur  in  both  those  decisions.  Whatever  may 
be  the  ordinary  meaning  of  the  words  ^^  payment  in  dis- 
chaige  of,"  I  am  of  opinion  that  their  legal  meaning  does 
not  amount  to  ^^  satisfaction." 

Rule  absolute  for  judgment  non  obstante 
veredicto  (c). 

(a)  Ante^  vol.  1»  p.  636.  second  count,  and  new  assign- 
ed) Ibid.  p.  591.  ment  mentioned,  notwithstand- 
(e)  The  rale  was  drawn  up : —  ing  the  verdict  found   for   the 
'*  To  enter  up  judgment  for  the  defendant  on   the  issue  joined 
plaintiff  on  the  new  assignment  upon  the  second  plea  to  the  said 
for  the  fom  of  52/.  lOf.  on  the  new  assignment." 
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AffidaTits  in 
support  of  a 
motion  to 
compel  an 
attorney  to 
pay  over  money 
which  he  has 
received  as 
attorney  in  a 
cause,  may  be 
entitled  "  in 
the  matter  of 
the  attorney,** 
and  need  not 
be  entitled  in 
the  cause. 


In  re  Wood,  Gent,  One,  &c. 

A  RULE  had  been  obtained  in  Easter  Term  last,  calling 
upon  one  Wood,  an  attorney  of  this  Court,  to  shew  cause 
why  he  should  not  pay  over  to  his  client,  a  Mr.  Randall,  a 
sum  of  money  which  he  had  received  under  the  following 
circumstances.  It  appeared  that  Mr.  Randall's  goods  having 
been  irregularly  seized  by  the  sheriff  of  Middlesex,  be 
instructed  Wood,  as  his  attorney,  to  bring  an  action  for  the 
seizure.  An  action  was  accordingly  commenced,  which 
was  subsequently  compromised  for  a  sum  of  69/.,  and  costs, 
which  was  paid  to  Mr.  Wood  as  the  attorney  of  the  plaintiff. 
The  present  rule  had  been  obtained  on  an  affidavit  entitled 
« In  the  Matter  of Wood,  Gent,  One,"  &c. 


Hawkins  now  shewed  cause.  The  affidavit  is  wrongly 
entitled  ^^  in  the  matter  of"  the  attorney.  There  is  a  cause 
in  Court,  in  which  the  money  in  question  was  received ; 
and  the  general  rule  is,  that  where  a  motion  is  made 
relating  to  a  cause  in  Court,  the  affidavits  should  be  entitled 
in  the  cause.  In  Doe  d.  Clarke  v.  StillweU  (a),  it  was  held, 
that  the  affidavit  of  the  execution  of  a  power  of  attorney  to 
demand  the  performance  of  an  award  upon  an  order  of 
reference  of  a  cause,  should  be  entitled  in  the  cause. 
[Wtghtmany  J. — There  the  motion  was  a  proceeding  in  the 
cause].  In  Simes  v.  Gibbs  (&),  affidavits  in  support  of  an 
application  against  an  attorney,  to  compel  him  to  deliver 
up  a  document,  were  held  to  be  properly  entitled  in  the 
action  out  of  which  the  claim  arose,  although  judgment 
had  been  signed  and  execution  issued.  [  Wtghtmany  J. — 
There  the  objection  was,  that  they  ought  to  have  been 
entitled  in  the  matter  of  the  attorney].  There  cannot  be 
two  ways  of  entitling  the  affidavits.     Stepliens  v.  HiU  (c)  is 


(a)  6  Dowl.  305. 
(6)  Ibid.  310. 


(c)  10  M.  &  W. 
1  Dowl.  669,  N.  S. 


28  ;    S.   C. 
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an  authority  to  the  same  effect  There  it  was  held  that  1848. 
the  affidavits,  to  ground  an  application  to  strike  an  attorney 
off  the  roll  for  misconduct  in  the  cause,  might  be  entitled 
in  the  cause,  though  judgment  has  been  obtained  in  it 
[fFiffhtmanf  J. — Surely  the  affidavits  in  that  case  might 
have  been  entitled  in  the  matter  of  the  attorney]. 

Sur  F,  Thesigtr^  in  support  of  the  rule,  was  not  called 
upon. 

WioHTMAN,  J. — The  Master  (a)  informs  me  that  in  a 
case  of  in  re  Macey  (6),  in  the  full  Court,  where  the  appli- 
cation was  to  strike  an  attorney  off  the  roll  for  having 
offered  a  sum  of  money  to  a  witness,  in  a  cause  in  which 
he  was  attorney,  to  keep  out  of  the  way  and  refrain  from 
giving  evidence,  the  affidavits  were  similarly  entitled  (c). 
Suppose,  in  the  present  instance,  the  action  in  which  the 
money  was  received  had  been  brought  in  the  Common 
Pleas,  then  the  name  of  the  cause  could  scarcely  be  the 
proper  title ;  and  yet,  if  he  were  an  attorney  of  this  Court, 
the  motion  might  properly  be  made  here.  The  objection 
therefore  &ils,  and  the  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  Matter  Bance.  the  affidavits,  it  will   be  found 

(6)  Trinity  Term,  1847.     See  that  they  were  entitled  in  the 

the  case  referred  to  on  another  cause  also,  as  well  as  in    the 

point*  amte^  voL  6,  p.  276,  n.  (6).  matter  of  the  attorney. 
(c)  On  referring,  however,  to 
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Chbistmas  v.  Eicke. 

Actual  per-       C   WORDSWORTH  moved  for   leave  to  enter  an 
orthe'N^^    appearance  for  the  defendant,  sec  stat.  upon  an  affidavit  of 
S^'fertfid*'^  service,  which  disclosed  the  following  facts.     Several  calls 
order  to  obtain  had  been  made  by  the  party  endeavouring  to  serve  the  writ 
an  appearance    of  summons  at  the  residence  of  the  defendant,  without 
imt^f^^'  success.     On   the  last  occasion,   having  inquired   if  the 
defendant  was  at  home,  and  having  received  an  evasive 
answer,  he  waited  in  the  hall.     Having  afterwards  gone 
into  the  parlour  for  a  few  minutes,  he  saw  the  defendant 
running  up  the  stairs.    He  immediately  followed  after  him, 
but  before   he  could  give  him  a  copy  of  the  writ,   the 
defendant  went  into  a  room  and  fiustened  the  door.     He 
then  called  out  to  him  and  told  him  that  he  had  a  writ 
against  him  at  the  suit  of  the  plaintiff,  and  putting  a  copy 
of  it  through  a  crevice  of  the  door,  told  him  that  that  was 
the  copy  of  the  writ     It  is  submitted  that  this  is  a  con- 
structive service,  and  that  it  is  not  necessary  that  the  copy 
of  the  writ  should  be  actually  forced  into  the  defendant's 
hand.     It  is  sufficient  if  it  is  laid  down  before  him,  and  he 
refuses  to  touch  it  or  take  it  up. 

WiOHTMAN,  J. — In  Goggs  v.  Lard  HuTitingtower  (a),  the 
Court  of  Exchequer  held  that  there  must  be  in  all  cases  an 
actual  personal  service,  in  order  to  obtain  leave  to  enter  an 
appearance,  and  that  case  has  been  since  acted  on  in  this 
Court  Here  the  service  is  merely  constructive.  I  think 
it  better  to  adhere  to  the  strict  rule  that  actual  personal 
service  should  be  required.  I  cannot,  therefore,  allow  an 
appearance  to  be  entered,  but  you  may  have  a  distringas 
to  compel  an  appearance. 

Rule  accordingly. 

(a)  Ante,  vol.  1,  p.  599;  S.  C.      Walton  v.  The  Universal  Salvage 
12  M.  &  W.  503.  See  also  Heath     Company,  ante,  vol.  4,  p.  558. 
v.  White,  ante,  voL  2,  p.  40,  and 
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Pitts  ».  Stephrns. 
{In  ihefuU  Court) 

1.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  Notice  of  an 
why  the  verdict  in  this  cause  should  not  be  set  aside,  and  a  JI^w*i»rved 
new  trial  had,  on  the  ground  of  misdirection  at  the  trial.         ^  f^-^ 

It  appeared  that  the  above  action  on  the  case  had  been  attorney 
brought  against  the  sheriff  of  Berks  for  neglect  in  executing  writ^exe- 
a  writ  of  fi.  fa.  at  the  suit  of  the  plaintiff,  against  certain  ^^knotbeimr 
persons,  until  after  the  lapse  of  a  reasonable   time,  and  ;*»^tohave 

,  ...  ■''^  personaJly 

until  after  the  plaintiff  had  received  notice  of  an  act  of  the  condact  of 
bankruptcy  committed  by  the  said  parties,  whereby  the  aniScicnt"^* 
plaintiff  was  deprived  of  the  fruits  of  his  execution.     At  JjSf^T&arvict 
the  trial,  it  appeared  that  the  sheriff  had  not  been  guilty  c.  29,  s.  i,  to 
of  delay,  if  a  notice  of  the  act  of  bankruptcy  served  on  a  cution  out  of 
clerk  of  the  plaintiff's  attorney  issuing  the  writ  of  execution,  ^tfirtseS. 
such  clerk  not  being  shewn  to  have  had  personally  the 
conduct  of  the  suit,  o^^erated  to  take  the  execution  out  of 
the  protection  of  the  2  &  3  Vict  c.  29,  s.  1 ;  but  that  he 
had  been  guilty  of  delay,  if  it  did  not  so  operate.     Cole- 
fidge^  J.,  before  whom  the  cause  was  tried  at  the  Gloucester- 
shire Summer  Assizes,  1847,  told  the  jury  that  the  notice 
only  operated  from  the  time  when  it  was  communicated  to 
the  attorney  by  his  clerk,  and  the  jury  thereupon  having 
found  a  verdict  for  the  plaintiff,  the  above  rule  was  obtained 
for  this  alleged  misdirection  (a),  against  which 

Talfourd^  Serjt,  and  Gray^  shewed  cause. 

H.  S.  Keating^  and  H.  J.  Hodgsofiy  were  heard  in  support 
of  the  rule. 

(a)  The  role  was  also  obtained      given  as  here  reported ;  and  the 
on   affidavits,  and   was   argued      rule  was  ultimately  discharged, 
upon  them  after  the  judgment 
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1848.  The  following  authorities  were  referred  to  in  the  course 

of  the  argument  Stat  2  &  3  Vict  c  29,  s.  1 ;  Rathwell 
V.  TimhreU  (a)  ;  Ramsey  v.  Eaton  (b) ;  Lachington  v. 
Elliott  (c)  ;  Grant  v.  Mackenzie  (d) ;  Comoay  v.  Nail  (e) ; 
Bird  V.  Bass  (f). 

Cur.  adv.  vtdt 

The  judgment  of  the  Court  (y)  was  now  delivered  by 

Lord  Denman,  C.  J. — The  point  which  has  been  argued 
in  this  case,  and  on  which  wc  think  it  right  to  pronounce 
our  judgment  before  we  go  into  the  remaining  questions, 
arises  on  the  first  proviso  in  the  2  &  3  Vict  c.  29,  s.  1. 

That  section  enacts,  **  that  all  contracts,  dealings,  and 
transactions,  by  and  with  any  bankrupt,  really  and  bona 
fide  made  and  entered  into  before  the  date  and  issuing  of 
the  fiat  against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods  and  chattels  of 
such  bankrupt,  bond  fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed ;  provided  the  person  or  persons  so  dealing 
with  such  bankrupt,  or  at  whose  suit  or  on  whose  account 
such  execution  or  attachment  shall  have  issued,  had  not  at 
the  time  of  such  contract,  dealing  or  transaction,  or  at  the 
time  of  executing  or  levying  such  execution  or  attach- 
ment,  notice  of  any  prior  act  of  bankruptcy  by  him 
committed." 

Upon  these  words  the  question  is,  whether  a  notice  in 
other  respects  treated  as  suflBcient,  but  served  on  a  clerk  of 
the  plaintiff's  attorney  issuing  the  writ  of  execution,  such 
clerk  not  being  shewn  to  have  had  personally  the  conduct 

(a)  I  Dowl.  778,  N.  S.  1  Exch.  12. 

(b)  10   M.  &  W.   22  ;    S.  C.  (e)  1  C.  B.  643. 
2  Dowl.  219,  N.  S.  (/)  6  M.  &  G.  143 ;  S.  C.  6 

(c)  8  Scott,  N.  R.  275 ;  S.  C.  Scott,  N.  R.  928. 
7  M.  &  G.  538.  (g)  Lord  Denman,  C.  J.,  Patte- 

(d)  Ante,  vol.  5,  p.  129 ;  S.  C.  son,  J.,  Coleridge,  J.,  and  Erie,  J. 
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of  the  suit,  will  take  the  execution  out  of  the  protection  of        184K. 
the  clause.   'The  learned  Judge  ruled  that  it  would  not  Pms 

In  deciding  this  question,  it  is  important,  of  course,  to  >'- 

consider  the  object  of  the  proviso,  which  is  in  restraint  of 
the  previous  enactment,  and  that  is  clearly  this :  whereas 
dealings  with  a  trader  bona  fide  carried  on,  or  executions 
issued  out  against  his  property  in  ignorance  of  a  prior  act 
of  bankruptcy,  and  prior  to  the  date  of  the  fiat  are  to  be 
protected,  nothing  is  to  be  done  to  relieve  firom  the  ordinary 
operation  of  the  bankrupt  law  any  transaction  entered  into, 
or  any  execution  levied  with  notice  of  such  act  And,  in 
advancement  of  this,  a  second  proviso  further  limits  the 
operation  of  the  enacting  part  of  the  section,  by  providing, 
that  even  where  there  is  no  such  notice,  still  if  the  payment 
by  the  bankrupt  be  in  the  way  of  fi*audulent  preference, 
the  act  shall  give  no  protection.  On  the  receipt  of  the 
notice,  it  becomes  the  duty  of  the  person  properly  served 
to  stop  the  transaction  or  execution,  as  the  case  may  be. 

This  then  being  the  object  of  the  proviso,  the  notice 
must  be  understood  to  be  such  as  will  advance  it,  and, 
therefore,  in  the  case  of  an  execution  it  has  been  held, 
rightly  we  think,  in  RothweU  v.  Timbr€U{a\  that  although 
the  words  are  ^^  the  person  or  persons"  ^'  at  whose  suit  or 
on  whose  account"  the  execution  issues,  yet  notice  to  the 
attorney  who  conducts  the  cause  for  him,  when  acting  in 
the  cause,  is  sufiicient.  It  is  obvious  that  notice  to  him 
will,  in  the  majority  of  such  cases,  be  more  efiectual  to  stop 
promptly  the  further  proceedings,  than  notice  to  the  client 
himself.  And  it  would  be  easy  to  suppose  cases  where  the 
clerk  of  the  attorney  may  have  been  so  entirely  entrusted 
with  the  management  of  the  cause,  and  the  control  of  the 
proceedings,  that  notice  to  him  might  be  as  effectual  as  to 
his  principal,  and  equally  bind  the  client  And  so  in  the 
case  of  contracts,  dealings,  and  other  transactions  in  business, 
instances  might  be  put  of  confidential  clerks  or  managers 

(a)  1  Dowl.  778,  N.  S. 
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1848.        invested  with  such  authority  in  the  management  of  their 

'^"T^^'^""^     masters'  affairs,  or  so  trusted  in  the  particular  negotiation, 

V.  that  a  notice  to  them  ought  to  stop  at  once  the  further 

Stephenb. 

progress  of  it,  and,  therefore,  would  bind  the  principal  as 
a  notice  to  himsel£  The  statute  in  terms  requires  that  the 
person  dealing  or  suing  should  have  notice,  not  that  he 
should  be  personally  served;  and  wherever  in  the  trans- 
action or  the  suit  he  has  put,  or  allowed  to  be  put,  some 
one  else  in  his  place  to  manage  or  contract,  in  good  sense 
and  equity  a  notice  to  that  person  must  be  considered  a 
notice  to  himsel£ 

This  being  the  principle,  the  question  Is,  whether  such 
a  clerk  as  we  have  described  from  the  evidence  in  the  cause, 
falls  within  it.  The  counsel  for  the  defendant  contended 
that  it  did;  that  any  clerk  at  the  office  of  the  attorney,  the 
place  where  all  notices  in  the  cause  were  to  be  served,  was 
such  clerk ;  nay,  that  any  other  person  at  any  other  place, 
to  whom,  or  at  which,  by  notice  over  his  door,  the  attorney 
might  direct  papers,  letters,  or  notices  in  a  cause  to  be 
delivered,  was  such  an  agent  as  might  receive  a  notice 
under  the  proviso  to  bind  the  client.  But  there  is  an 
obvious  distinction  between  such  a  notice  and  those  notices 
and  matters  which,  in  the  ordinary  progress  of  a  cause, 
must  be  passing  from  one  attorney  to  the  other.  That  the 
cause  may  proceed  with  regularity  and  without  delay,  the 
Courts  require  that  the  attorney  shall  always  be  at  his 
office,  or  have  some  competent  person  there  during  office 
hours,  for  the  purpose  of  receiving  them ;  and  as  to  these, 
the  attorney  is  regarded  not  merely  as  the  mere  agent  of 
the  client,  but  rather  as  a  substituted  principal.  What  is 
required  upon  a  notice  of  this  kind  to  be  done  or  com- 
municated, there  ought  to  be  a  clerk  at  the  office  sufficiently 
skilled  and  entrusted  to  be  able  to  do  or  communicate,  or 
take  the  necessary  steps  upon,  if  the  attorney  himself  be 
absent ;  and  the  client  must  suffer  if  his  attorney  be  guilty 
of  any  default  in  not  employing  such  a  clerk.  But  the 
notice  now  in  question  was  not  a  notice  in  the  cause;  it 
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was  the  intervention  of  a  third  party,  on  the  result  of  which  1848. 
would  depend  the  perception  or  not  of  the  whole  fruits  of  ^^^ 
the  cause.     It  cannot  be  said  that  the  clerk  receiving  it     ^    *"• 

,  °  Stephens. 

had  authority  to  stay  the  issuing  or  the  bringing  of  the 

execution,  nor  that  his  master  was  bound  at  all  office  hours 
to  have  a  clerk  there  with  such  authority  in  his  own  absence. 
This  was  a  matter  which  would  require  the  whole  discretion 
of  the  principal  to  determine  whether  he  would  yield  to  it 
or  enforce  his  writ,  and  attorneys  are  not  bound  in  all  cases 
to  have  in  their  employment  clerks  to  whom  such  extensive 
authority  may  be  safely  entrusted.  What  has  been  called 
a  managing  clerk  is  by  no  means  a  necessary  officer  in  an 
attorney's  establishment;  it  would  be  very  unjust  to  require 
it;  and  it  must  not  be  taken  that  even  such  a  person  would, 
under  all  circumstances,  be  one  on  whom  such  a  notice 
could  be  effectually  served. 

If  it  be  said  that  the  doctrine  now  laid  down  may  some- 
times lead  to  injustice,  and  that  by  the  absence  of  the 
attorney  from  his  office  it  may  become  impossible  to  serve 
the  notice  in  time  to  prevent  the  execution  from  taking 
eSect,  the  answer  is,  that  the  proviso  embraces  other  cases 
than  that  of  an  execution,  and  must  be  construed  throughout 
on  the  same  principle ;  that,  even  as  construed  by  us,  the 
party  seeking  to  prevent  the  operation  of  execution  has 
unavoidably  an  advantage  over  him  who  seeks  to  invalidate 
a  mercantile  transaction,  because  he  has  in  all  cases  both 
the  client  and  attorney,  on  either  of  whom  he  may  serve 
the  notice,  as  may  be  most  convenient;  but  lastly,  and 
chiefly,  that  the  statute  is  framed  in  advancement  of  the 
policy  of  modem  legislation  to  restrain  the  relation  to  the 
act  of  bankruptcy,  and  that  we  ought  to  be  careful  not  to 
limit  that  by  a  notice,  which  is  in  truth  merely  nugatory  as 
regards  the  object  with  which  it  is  professed  to  be  served. 
The  words  compel  us  to  hold  that  where  the  notice  is  served 
on  a  proper  person  before  the  execution  levied,  it  must  have 
effect,  even  where  from  distance  it  cannot  be  used  to  stop 
it;  but  we  ought  not  to  go  beyond  that 
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We  think,  therefore,  that  in  this  case,  having  regard  to 
the  exact  circumstances,  the  ruling  of  the  learned  Judge 
was  right ;  and  it  is  clear  that  the  party  serving  the  notice 
treated  the  clerk  merely  as  a  channel  through  which  it  was 
to  reach  the  attorney,  and  never  intended  to  rely  on  the 
service  on  him  as  in  itself  good  service. 

Rule  dischaiged. 


Rbgina  v.  The  Governors  and  Guardians  of  the  Poor 
of  the  Parish  of  St.  Mart,  Newington. 

A  local  act  1  HIS  was  a  rule,  calling  upon  the  churchwardens  and 

c.  cxiiTi.  3\  overseers  of  the  poor  of  the  parish  of  St  Mary,  Newington, 

at  al^^iT***  in  the  county  of  Surrey,  and  the  governors  and  guardians 

meeting  to  be  of  the  poor  of  the  said  parish,  to  shew  cause  why  a  writ  of 

held  on  Easter  ^  f  *  J 

Tuesday  in 

eterj  year,  all  the  Tacanciet  in  the  list  of  fforemors  and  ffuardiaas  of  the  poor  shoold  **  be 
filled  up  by  poll  or  ballot,  or  in  such  way  of  election  as  should  be  deemed  most  proper  and  oon- 
▼enient.**  At  a  vestry  meetinff  held  accordingly^  the  mode  of  election  porsaed  was  as  follows : 
Two  candidates  were  proposed  for  each  racancy ;  on  a  show  of  hands  being  taken,  the  one^  in 
whose  h.YOur  it  appeared  to  be,  was  declared  elected ;  and  then  two  other  candidates  were  pro- 
posed for  the  next  Tacancy ;  and  so  on,  till  all  the  vacancies  were  filled  up.  One  of  the  reiected 
candidates  demanded  a  poll  of  the  inhabitants  of  the  parish,  which  was  rwosed  by  the  chairman, 
who  proceeded  to  complete  the  elections  according  to  the  mode  above  desoribe^ 

Hdd,  that  this  mode  of  election  could  not  be  sustained. 

Held  also,  that  it  was  the  meeting  itself,  and  not  the  chairman,  which  was  to  pronoonoe  what 
was  the  "  most  proper  and  convenient**  mode  of  election  i  the  riffht  to  determme  the  mode  of 
election  being  limited  to  a  choice  among  such  modes  as  might  best  fulfil  the  object  of  the  section, 
which  was  to  secure  the  filling  up  of  the  vacancies  by  a  real  eleotum  made  by  the  inhabitants 
in  vestry  assembled. 

The  3rd  section  of  the  local  act  requires  a  vettry  meeting  to  be  called  on  Easter  Tnesdajr  in 
every  year,  "  ai  which  said  vetiry  muting**  the  vacancies  in  the  list  of  governors  and  guardians 
of  the  poor  are  to  be  filled  up :  and  **  the  inhabitants  in  vutry  ottmMtd  in  tweh  wanjicr,  amd 
at  tueh  time,  as  aforesaid,  are  to  nominate  and  choose**  oertam  persons  to  be  govemora  and  guafw 
dians  in  the  room  of  those  resigning :  Held,  that  these  provisions  were  not  strong  enough  to 
control  the  general  rule  of  law  which  requires  the  poll  to  be  of  the  parish  generally. 

By  the  2nd  section  of  the  54  Geo.  3,  c.  cxiiL,  certain  persons  ex  officio,  and  certain  others 
named,  are  appointed  governors  and  guardians  of  the  poor.  Bv  the  9rd  section,  provinon  is 
made  for  the  supply  of  vacancies  occurring  between  Easter  and  Easter.  This  is  to  be  done 
by  the  remaining  or  continuing  governors  and  guardians,  who  are  to  call  a  vestry  meeting 
of  the  inhabitants  of  the  parbh  on  Easter  Tuesday,  at  which  the  elections  are  to  be  made, 
**  provided  always,  that  after  the  expiration  of  one  year  from  Easter  Tuesday  next  after  passing 
this  act,  it  shall  and  may  be  lawful  tor  the  inhabituts  of  the  said  parish  in  vestry  assembled,  in 
such  manner  and  at  such  time  as  aforesaid,  also  to  nominate  and  choose  twdve  persons,"  &c 
Held,  that  the  words  ** assembled  in  such  manner"  mean,  among  other  things,  assembled  by 
virtue  of  a  summons  from  the  governors  and  guardians ;  and  that  therefore  a  niU  for  a  mandamos 
to  call  a  vestry  meeting  for  the  purpose  of  proceeding  to  such  election,  was  properly  directed  to 
the  governors  and  guardians,  notwitnstanding  the  58  Geo.  3,  a  69,  s.  1»  and  1  Vm^  o.  45»  s.  3. 
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mandamtifi  should  not  issue,  directed  to  the  said  church-       1848. 
wardens   and    overseers,  or    to  the  said  governors  and    ^^^^^ 
guardians,  commanding  the  said  churchwardens  and  over-   ^     '''     ^ 
seers,  or  the  said  governors  and  guardians,  to  call  a  vestry     St  Mary, 
meeting  of  the  inhabitants  of  the  said  parish,  to  fill  up  the 
vacancies  in  the  list  of  governors  and  guardians  of  the  poor 
of  the  said  parish  for  the  present  year,  and  to  nominate 
and  choose  a  sufficient  number  of  persons  to  complete  the 
said  list,  pursuant  to  the  provisions  of  the  statute  54  Gea  3, 
c.  cxiii. 

The  facts,  as  they  appeared  upon  the  affidavits,  were 
shortly  these.  By  a  local  act  of  Parliament,  54  Geo.  3) 
c.  cxiii,  s.  3,  twelve  of  the  governors  and  guardians  of  the 
poor  of  the  parish  of  St.  Mary,  Newington,  were  to  go  out 
by  rotation  every  year;  and  at  a  vestry  meeting  of  the 
parish,  to  be  holden  on  Easter  Tuesday  in  every  year,  the 
vacancies  were  to  be  filled  up  **  by  poll  or  ballot,  or  in  such 
way  of  election  as  should  be  deemed  most  proper  and 
convenient''  A  vestry  meeting  of  the  parish  had  been 
held  on  Easter  Tuesday,  in  the  present  year,  for  the  purpose 
of  filling  up  vacancies  in  the  list  of  govemoiB  and  guardians 
of  the  poor  of  the  said  parish,  and  of  choosing  twelve  other 
governors  and  guardians  in  the  stead  of  twelve  who  then 
went  out  At  that  meeting,  seven  persons  were  elected 
governors  and  guardians  without  a  demand  of  polL  The 
mode  of  election  pursued  was  as  follows: — a  candidate  was 
jntyposed  and  seconded,  then  an  amendment  was  moved 
and  seconded  of  a  second  name.  The  amendment  was 
first  put  to  the  vestry,  and  a  show  of  hands  taken  for  and 
against  such  amendment ;  and  if  the  amendment  was  carried^ 
it  was  then  put  as  an  original  motion ;  and  if  the  amend* 
ment  were  rejected,  the  original  motion  was  then  put  A 
fresh  candidate  was  then  proposed,  and  the  same  course 
fidlowed,  till  all  the  vacancies  were  filled.  Certain  persons 
having  been  elected  upon  a  show  of  hands,  in  the  manner 
above  stated,  a  poll  of  the  parish  was  demanded  on  behalf 
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of  the  unsuccessful  candidates  in  each  case,  and  refused  bj 
the  chairman,  who,  although  stating  his  feelings  to  be  in 
fiivour  of  a  poll,  said  that  not  being  aware  of  any  precedent 
in  favour  of  such  a  course,  he  did  not  feel  himself  justified 
in  departing  from  the  usual  custom.  It  appeared^  from 
search  made  in  the  minutes  of  all  the  vestries  of  the  parish 
held  since  the  passing  the  54  Geo.  3,  c.  cxiii.,  that  no 
instance  was  to  be  found  in  which  a  vestry  had  been  ad- 
journed for  the  purpose  of  taking  a  poll  of  the  parish  for 
the  election  of  governors  and  guardians,  although  the 
election  of  such  officers  had  been  more  than  once  con- 
tested. It  was  not  shewn  that  any  formal  demand  had 
been  made  to  the  chairman  to  take  the  sense  of  the  vestry 
meeting  assembled  as  to  what  was  the  most  proper  and 
convenient  mode  of  election. 


Talfaurd,  Seijt.,  on  behalf  of  the  churchwardens  and 
overseeiB  of  the  poor  of  the  parish  shewed  cause  (a).  The 
churchwardens  and  overseers  only  desire  to  properly  dis- 
charge the  duty  imposed  upon  them  by  law.  The  simple 
question  is  whether,  under  the  local  act  54  Geo.  3,  c  cxiii., 
a  party  dissatisfied  with  the  return  on  a  show  of  hands,  has 
a  right  to  have  a  poll  of  the  parish.  The  54  Geo.  3, 
c  cxiiL,  s.  3  (£),  enacts,  that  *'  it  shall  be  lawful  for  the  said 


(a)  In  Easter  Term. 

(b)  The  following  are  the  ma- 
terial sectioDB  of  this  act : — 

54  Geo.  3,  c.  cxiii.  s.  3.  "That 
whenever  any  vacancy  of  the  said 
governors  and  guardians  shall 
arise,  by  death,  removal,  resig- 
nation, disqualification,  refusal, 
or  neglect,  or  have  been  rendered 
incapable  of  acting  in  the  powers 
and  authorities  by  this  act  reposed 
in  them,  that  then  and  in  every 
such  case  it  shall  and  may  be 
lawful  to  and  for  the  remaining 
or    continuing    governors    and 


guardians  to  supply  such  yacan- 
cies  until  the  election  of  gover- 
nors and  guardians  at  the  then 
ensuing  Easter,  when  it  shall  be 
lawful  for  the  said  governors  and 
guardians  to  call  a  vestry  meet- 
ing of  the  inhabitants  of  Uie  said 
parish,  on  the  Easter  Tuesday  in 
every  year ;  at  which  said  vestry 
meeting  all  the  vacancies  in  the 
list  of  governors  and  guardians 
shall  be  filled  up  by  poll  or  ballot, 
or  in  such  way  of  election  as 
shall  be  deemed  most  proper  and 
convenient :     provided    always. 
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govenunB  and  guardians  to  call  a  vestry  meeting  of  the 
inhabitants  of  the  said  parish  on  the  Easter  Tuesday  in 
every  year ;  at  which  said  vestry  meeting  all  the  vacancies 


that  after  the  expiration  of  one 
year  from  Easter  Tuesday  next 
alter  the  passing  of  this  act»  it 
shall  and  may  be  lawful  for  the 
inhabitants  of  the  said  parish,  in 
vestry  assembled,  in  such  manner 
and  at  such  time  as  aforesaid, 
also  to  nominate  and  choose 
twelve  persons  in  the  room  or 
stead  of  twelve  of  the  old  gover- 
nors and  guardians  who  are  here- 
by  required  and  directed  yearly 
and  every  year  in  succession,  ac- 
cording to  the  priority  of  their 
election  and  appointment,  to  go 
out  of  office*  in  order  that  such 
other  twelve  persons  shall  be  so 
chosen  annually  in  their  room 
and  stead*  in  the  manner  afore- 
said: but  nothing  herein  con- 
tained shall  extend  to  prevent 
the  inhabitants  of  the  said  parish, 
at  such  vestry,  from  re-decting 
any  of  those  governors  and  guar- 
dians who  have  retired  from 
office,  or  any  of  those  who  are 
to  go  out  by  rotation,"  &c. 

Sect  57.  "That  on  the  Easter 
Tuesday  next  after  the  passing  of 
this  act,  and  so  in  like  manner 
on  the  Easter  Tuesday  in  each 
and  every  succeeding  year,  the 
inhabitants  of  the  said  parish  of 
St  Mary,  Newington,  in  vestry 
assembled,  or  the  major  part  of 
them  then  present,  shall  nomi- 
nate eight  substantial  house- 
holders  to  serve  the  office  of 
overseers  of  the  poor  of  the  said 
parish,  and  shall  cause  a  list  of 
the  names  of  the  said  persons  to 
be  delivered  to  the  justices  of 


the  peace  acting  in  and  for  the 
eastern  half  hundred  of  Brixton 
and  borough  of  Southwark,  in 
the  said  county  of  Surrey,  at 
the  next  ensuing  petty  session; 
and  the  said  justices  at  their 
said  petty  session,  or  any  two  or 
more  of  them,  shall  and  they  are 
hereby  authorised  and  required 
to  nominate  and  appoint,  by 
writing  under  their  hands  and 
seals,  four  of  the  said  eight  per- 
sons named  in  such  list  to  be 
overseers  of  the  poor  of  the  said 
parish :  and  such  four  persons 
so  nominated  and  appointed  shall 
continue  in  their  said  office  of 
overseers  until  the  Easter  Tues- 
day following,  and  until  the  petty 
session  then  next  following,  when 
four  other  persons  shall  be  ap- 
pointed, in  manner  aforesaid,  to 
act  in  their  stead;  and  all  such 
persons  when  so  nominated  and 
appointed,  and  having  notice 
thereof,  shall  from  thenceforth,  to- 
gether with  the  churchwardens  for 
the  time  being  of  the  said  parish, 
be  and  be  deemed  overseers  of 
the  poor  of  the  said  parish  of  St, 
Mary,  Newington ;  and  the  said 
churchwardens  and  overseers, 
and  each  of  them  shall,  and  they 
are  hereby  severally  required  to 
take  upon  themselves  the  office 
and  offices  of  governors  and 
guardians  of  the  poor  of  the  said 
parish,  and  to  do,  perform,  and 
execute  all  matters  and  duties 
incident  to  the  office  of  overseer 
or  overseers  of  the  poor,  which 
are  not  in  and  by  this  act  vested 
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in  the  list  of  goveniors  and  guardians  shall  be  filled  up  by 
poll  or  ballot,  or  in  such  way  of  election  as  shall  be  deemed 
most  proper  and  convenient"  The  words  "deemed 
most  proper  and  convenient"  must  mean,  it  is  submitted, 
'^deemed"  by  the  meeting  itself;  and  if  the  chairman  had 
been  desired  to  take  the  sense  of  the  meeting  as  to  which 
was  the  most  "proper  and  convenient"  course  to  pursue, 
the  question  might  have  been  different.  But  here  no  such 
demand  was  made.  It  is  not  denied  that  the  election  by 
show  of  hands  is  an  unsatisfactory  mode  of  election  (a), 
but  the  poll  here  demanded  was  not  a  poll  of  the  vestry 
meeting,  but  of  the  parish  at  large.  It  is  submitted  that 
the  true  construction  of  the  local  act  is,  that  the  election  of 
governors  and  guardians  must  be  completed  at  the  vestry 
meeting  to  be  holden  on  Easter  Tuesday ;  and  that,  there- 
fore, the  only  poll  which  can  be  demanded  must  take  place 
at  the  vestry  meeting,  and  close  on  that  day.  There  is  no 
power  of  adjournment  given,  nor  any  provision  for  a  poll 
to  be  afterwards  taken ;  nor  is  there  anything  in  the  proviso 
limiting  the  right  of  voting  to  parties  who  have  paid  the 
rates,  from  which  a  poll  of  the  parish  to  be  taken  on  a 
future  day  can  be  implied.  Although,  therefore,  the  right 
to  poll  may  not  be  confined  to  the  persons  actually  present 
at  the  time  when  it  is  demanded,  it  is  submitted  that  it  is 
restricted  to  the  parties  who  shall  poll  at  the  vestry  on  the 
day  specified.  The  57th  section  of  the  local  act  seems  to 
recc^nise  the  inhabitants  who  choose  to  meet  in  vestry,  as 
the  parties  in  whom  the  election  is  vested.  That  section 
merely  directs,  as  to  the  appointment  of  overseers,  "  that 


in  other  officers  or  persons ;  and 
they  and  each  of  them  shall,  in 
the  execution  of  their  said  office 
of  governor,  and  guardian,  and 
overseer,  be  subject  and  liable 
to  the  like  rules,  regulations,  re- 
strictions, penalties  and  for- 
feitures, and  shall  have  and 
enjoy  the  like  privileges,  exemp- 


tions and  immunities,  as  other 
overseers  of  the  poor  are  by  the 
laws  and  statutes  of  this  realm 
entitled  to." 

(a)  See  CampbeU  v.  Mound,  5 
A.  &  E.  S65 ;  S.  C.  I  N.  &  P.  558. 
Reg,  V.  ChurckwardmsqfSt,  Pan" 
eras,  11  A.  &  E.  15. 
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OD  the  Easter  Tuesday  next  after  the  passing  of  this  act, 
and  so  in  like  manner  on  the  Easter  Tuesday  in  each  and 
every  succeeding  year,  the  inhabitants,"  &c.  ''in  vestry 
assembled,  or  the  major  part  of  them,  then  present,  shall 
nominate,"  &a,  **  to  serve  the  office  of  overseers,"  &c.  It 
may  perhaps  be  contended,  that  this  act  is  controlled  and 
altered  by  the  General  Vestry  Act,  58  Geo.  3,  c.  69,8.3(a)b 
which  regulates  the  manner  of  voting  in  vestries ;  but  there 
is  a  saving  clause  in  the  latter  act,  sect.  8,  which  enacts, 
that  nothing  in  the  act  contained  shall  extend  ''  to  take 
away,  lessen,  prejudice,  or  affect  the  powers  of  any  vestry 
or  meeting  holden  in  any  parish,"  &c.,  ''by  virtue  of  any 
special  act  or  acts,"  "or  to  change  or  affect  the  right  or 
manner  of  voting  in  any  vestry  or  meeting  so  holden." 
This  is  a  vestry  held  by  virtue  of  a  special  act,  and  therefore 
does  not  come  within  the  general  act  The  present  mode 
of  election  is  the  one  that  has  been  continually  followed  in 
the  paridi  since  the  passing  of  the  local  act.  [He  referred 
to  (hmpbeny.  Mound  (£).] 


(a)  58  Geo.  3,  c.  69,  s.  3. 
""niat  in  all  such  vestries  every 
inhabltaiit  prettnt,  who  sball  by 
ths  last  rate  which  shall  have 
been  made  for  the  relief  of  the 
poor,  have  been  assessed  and 
charged  upon  or  in  respect  of 
aay  annual  rent,  profit,  or  value, 
not  amounting  to  fifty  pounds, 
shall  have  and  be  entitled  to  give 
one  vote  and  no  more ;  and  every 
inhabitant  there  present,  who 
sball  in  such  last  rate  have  been 
assessed  or  charged  upon  or  in 
respect  of  any  annual  rent  or 
rents,  profit  or  value,  amounting 
to  fifty  pounds  or  upwards  (whe- 
ther in  one  or  in  more  than  one 
sum  or  charge)  shall  have  and 
be  entitled  to  give  one  vote  for 
every    twenty-five    pounds    of 


annua]  rent,  profit,  and  value 
upon  or  in  respect  of  which  he 
shall  have  been  assessed  or 
charged  in  such  last  rate,  so 
nevertheless  that  no  inhabitant 
shall  be  entitled  to  give  more 
than  six  votes :  and  in  cases 
where  two  or  more  of  the  in* 
habitants  present  shall  be  jointly 
rated,  each  of  them  shall  be  en* 
titled  to  vote  according  to  the 
proportion  and  amount  which 
shall  be  borne  by  him  of  the 
joint  charge ;  and  where  one 
only  of  the  persons  jointly  rated 
shall  attend,  he  shall  be  entitled 
to  vote  according  to  and  in  re- 
spect of  the  whole  of  the  joint 
charge." 

(6)  5  A.  &  £.  865;  S.  C.  1  N. 
&  P.  558. 
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CoOier,  on  behalf  of  the  goveniorB  and  guardians  of  the 
poor,  shewed  cause.     The  writ  ought  not  to  be  directed  to 
V-  the  governors  and  guardians,  but  to  the  churchwardens  and 

Governon  of  _ 

St.  Maey,     overseers,  who  are  the  proper  officers  to  summon  a  vestry. 
Nbwinotok.    ^Cokridffe,  J.— Does  not  the  third  section  of  the  local  act 
say,  '^that   it  shall  be  lawiul  for  the  said  governors  and 
guardians  to  call  a  vestry  meeting  of  the  inhabitants  of  the 
said  parish,  on  the  Easter  Tuesday  in  every  year?*^     It 
does ;  but  it  is  submitted  that  those  words  do  not  impera- 
tively cast  upon  them  the  duty  to  do  so.     They  apply  to 
the  mode  of  constituting  the  vestry  the  first  year  after  the 
act  passed;  and  after  that  time  the  common  law  mode  must 
prevail,  or  the  mode  pointed  out  by  the  subsequent  acts 
relating  to  vestries.     By  the  58  Geo.  3,  c.   12,  s.  4,  the 
churchwardens  and  overseers  are  to  give  notice  of  vestries 
to  be  held  for  the  purpose  of  establishing  select  vestries. 
By  the  58  Gea  3,  c.  69,  s.  1,  it  is  enacted,  that  no  vestry 
meeting  shall  be  holden  until  after  notice  shall  have  been 
given  three  days  at  least  before  the  day  appointed  for 
holding  such  vestry,  ''by  the  publication  of  such  notice  in 
the  parish  church  or  chapel,  on  some  Sunday  during  or 
immediately  after  Divine  Service,  and  by  affixing  the  same, 
fairly  written   or  printed,  on  the  principal  door  of  such 
church  or  chapeL"  After  that  act  had  passed,  the  governors 
and  guardians,  if  not  the  fit  parties  to  give  the  notice, 
would   have   been   guilty  of  the  ecclesiastical   ofience  of 
brawling,  if  they  had  attempted  to  give  notice  in  church ; 
VatDe  V.  JVUUavm  (a).     But  since  the   1  Vict  c.  45,  the 
governors  and  guardians  have  no  longer  the  power,  if 
indeed  they  possessed  it  before,  to  give  any  legal  notice. 
By  that  act,  sect  1,  it  is  provided,  that  ''  no  proclamation 
or  other  public  notice  for  a  vestry  meeting,  or  any  other 
matter,  shall  be  made  or  given  in  any  church  or  chapel 
during  or  after  Divine  Service,  or  at  the  door  of  any  church 

(a)  2  Adams's  Rep.  130. 


TRINITT   TERM,    11    YICT.  169 

or  chapel  at  the  conclusion  of  Divine  Service."  Sect.  2  1848. 
enactfl^  that  notices  theretofore  usually  given  during  or  after  UEomtk 
Divine  Service,  &a,  shall  be  affixed  to  the  church  doors.    ^     ••      . 

.  Oorernortoi 

And  sect  3  enacts,  **  that  no  such  notice  of  holding  a  vestry  St.  Maey, 
shall  be  affixed  on  the  principal  door  of  such  church  or 
chapel,  unless  the  same  shall  previously  have  been  signed 
by  a  churchwarden  of  the  church  or  chapel,  or  by  the  rector, 
vicar,  or  curate  of  such  parish,  or  by  an  overseer  of  the  poor 
of  such  parish,"  &c.  Since  that  act,  the  governors  and 
guardians  could  not  give  a  legal  notice,  unless  they  could 
compel  a  churchwarden,  or  the  rector,  vicar,  or  curate,  or 
an  overseer  to  sign  it.  [He  referred  to  Steer^s  Parish  Lawy 
p.  266,  2nd  ed.] 

lAuhy  in  support  of  the  rule.  It  is  submitted,  that  it  is 
the  common  law  right  of  the  inhabitants  of  a  parish  to  have 
the  election  of  governors  and  guardians  decided  by  poll, 
and  not  by  show  of  hands,  if  demanded ;  and  that  that 
right  cannot  be  taken  away  except  by  express  words.  The 
poll  should  be  of  the  inhabitants  generally.  The  words 
relied  on  by  the  other  side  as  having  a  contrary  effect, 
are  contained  in  the  third  section  of  the  local  act, — ^^at 
which  said  vestry  meeting,  all  the  vacancies,"  &c,  ^^  shall 
be  fiUed  up,"  &a  There  is  nothing,  however,  in  these 
words  to  limit  the  proceedings  to  a  particular  day.  A 
vestry  meeting  may  be  adjourned  from  day  to  day,  and  it 
is  still  the  same  vestiy  meeting.  The  same  observation 
applies  to  the  57th  section,  where  the  words  are,  'Hhe 
inhabitants  of  the  said  parish,"  &c.,  ^^  in  vestiy  assembled, 
or  the  major  part  of  them,  then  present"  The  present 
mode  of  election  cannot  be  defended  It  may  be  that  one- 
half  of  those  who  were  elected  would  have  been  rejected, 
if  the  order  of  competition  had  been  different  If  the 
words  *^  in  such  way  of  election  as  shall  be  deemed  most 
proper  and  convenient"  be  relied  on,  the  sense  of  the 
meeting  should  have  been  taken  whether  it  v^»  so  or 
not. 
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1848.  As  to  the  objectioii  that  is  raised  on  behalf  of  the 

^^^^    gOTemore  and  guardiansi  that  they  are  not  the  parties  to 
^    ^  whom  the  writ  ought  to  be  directed,  it  is  submitted  that 

St.  Haey,  there  is  nothing  in  the  subsequent  acts  which  have  been 
cited,  which  shifts  the  duty  of  calling  the  vestiy  meeting 
from  them  to  any  other  persons.  Those  acts  merely  change 
the  time  and  mode  of  giving  notice,  and  not  the  parties  by 
whom  it  is  to  be  given.  It  has  been  argued  that  the  local 
act,  in  directing  the  governors  and  guardians  to  summon 
the  vestry  meeting,  only  applied  to  the  first  year  after  the 
act  passed ;  but  that  construction  would  leave  the  words  in 
the  third  section,  ^  in  the  manner  aforesaid,**  without  any 
meaning. 

Cur.  adv.  vult. 

CoLERiDQB,  J.,  now  delivered  judgment — This  was  a 
rule  for  a  mandamus,  to  be  directed  to  the  govem(Mrs  and 
guardians  of  the  poor,  or  to  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  St  Mary,  Newington, 
calling  on  them  to  hold  a  vestry  meeting  of  the  same  parish 
for  the  purpose  of  electing  certain  new  governors  and 
guardians  in  the  place  of  those  who  had  gone  out  by 
rotation,  or  other  cause,  at  or  before  Easter  last  The 
requisite  number  had  in  &ct  been  elected,  but  by  a  mode 
which  it  was  admitted  could  not  in  itself  be  sustained,  and 
the  questions  raised  were,  whether  that  mode  had  been 
effectually  questioned  on  the  last  election,^^what  was  the 
right  mode  of  election  to  be  pursued  for  the  ftiture, — and 
as  regards  the  govemoiB  and  guardians,  whether  the  writ 
could  properly  be  directed  to  them  ? 

The  parish,  as  to  the  regulation  of  the  poor,  b  under  a 
local  act,  passed  54  Geo.  3,  c.  cjuii.,  by  the  3rd  section  of 
which  it  is  provided,  that  at  a  vestry  meeting  to  be  held  on 
Esster  Tuesday  in  every  year,  all  the  vacancies  in  the  list 
of  governors  and  guardians  shall  be  filled  up  '<  by  poll  or 
ballot,  or  in  such  way  of  election  as  shall  be  deemed  most 
prc^r  and  convenient" 
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Since  the  paasiiig  of  the  act,  the  mode  of  election  pursued 
in  case  of  any  contest  has  been  to  propose  two  candidates 
for  each  vacancy  separately,  however  many  places  there 
might  be  to  be  filled  up;  on  a  show  of  hands  being  taken, 
the  (me  in  whose  fiivour  it  appeared  to  be,  has  been 
declared  elected :  and  then  two  other  candidates  have  been 
proposed  for  the  next  vacancy.  In  this  way,  on  the  present 
occasion,  several  candidates  were  elected  without  objection ; 
but  at  length,  on  the  rejection  of  a  candidate,  he  demanded 
a  poll  of  the  inhabitants  of  the  parish,  and  this  was  refused 
by  the  chairman,  who  proceeded  to  complete  the  elections 
according  to  the  mode  hitherto  in  use. 

It  is  clear  that  that  mode  cannot  be  sustained,  for  it  does 
not  ascertain  the  sense  of  the  meeting  with  regard  to  all 
the  candidates, — the  individual  rejected  for  the  first  vacancy 
may  have  had  a  greater  number  of  hands  held  up  for  him 
than  the  successful  candidate  for  the  second  or  any  subse- 
quent vacancy,  and  yet  is  rejected  firom  all.  So  again  the 
individual  elected  to  fill  the  first  vacancy,  who  has  only 
been  opposed  to  one  competitor,  might  have  been  rejected 
had  he  been  opposed  to  all  or  some  of  the  succeeding 
competitors.  And  even  if  it  could  be  considered,  that,  on 
the  present  occasion,  the  meeting  had  decided  this  to  be 
^  the  most  proper  and  convenient  way  of  election,"  (which 
it  would  be  diflScult  to  hold  on  the  iacts  stated  in  these 
a£Bdavits)^  yet  I  think  such  decision  would  not  have  legalized 
it  Thoee  general  words  in  the  act  must  receive  a  reason- 
able limitation,  so  as  not  to  defeat  the  very  object  of  the 
section,  which  is  to  secure  the  filling  up  of  the  vacancies  by 
a  real  election,  made  by  the  inhabitants  in  vestry  assembled ; 
and  the  right  to  determine  the  mode  of  election  is  limited 
to  a  choice  among  such  modes  as  may  serve  that  end,  as 
the  two  specified  modes  of  poll  and  ballot  do.  For  the 
same  reason  it  appears  to  me,  that  where  many  vacancies 
are  to  be  filled,  a  show  of  hands  is  always  an  objectionable 
mode  of  election :  if  the  candidates  are  proposed  separately. 
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it  is  morallj  impossible  to  preserve  accurately  in  the  mind 
the  comparative  number  of  hands  raised  for  each ;  if  they 
are  proposed  in  lists,  the  electors  have  not  the  opportunity 
of  discriminating  between  the  individuals  of  the  several  lists, 
but  must  vote  for  or  against  the  whole  of  each  list,  though 
they  might  wish  to  make  a  selection  from  all. 

What  shall  be  a  proper  mode  of  election  the  statute 
leaves  open  to  question  only  on  one  or  two  points, — it  must 
be  ^  by  poll,  ballot,  or  such  way  of  election  as  shall  be 
deemed  most  proper  and  convenient;*'  the  judgment  as  to 
this  being  limited  in  the  manner  I  have  already  pointed 
out  The  party  to  pronounce  that  judgment  must  be  the 
meeting  at  large,  for  it  is  not  of  common  right  inherent  in 
the  chairman,  nor  is  it  given  to  him  by  this  or  any  other 
statute ;  and  he  cannot  have  acquired  it  by  custom. 

But  whatever  the  mode  of  election  be,  whether  poll  or 
ballot,  or  some  other  mode  determined  on  by  the  meeting, 
the  second  and  remaining  question  is,  who  are  to  be  the 
electors?  in  other  words,  must  the  election  be  made  by 
those  only  of  the  inhabitants  present  at  the  commencement 
of  the  poll,  or  at  all  events  arriving  during  its  continuance 
on  that  day;  or  is  the  poll  to  continue  by  reasonable 
adjournments,  so  as  that  the  inhabitants  generally  may 
vote  in  the  election  ?  It  was  admitted  to  be  now  clearly 
settled,  that  the  latter  was  the  proper  course  in  general; 
but  the  words  of  the  third  section  of  the  local  act  were 
relied  on  in  support  of  the  former.  A  vestry  meeting  is  to 
be  called  on  Easter  Tuesday  in  every  year,  ^^at  which  said 
vestry  meeting**  the  vacancies  are  to  be  filled  up.  **  The 
inhabitants  in  vestry  assembled,  in  such  manner  and  at 
such  time  as  aforesaid,  are  to  nominate  and  choose."  This 
language  does  not  appear  to  me  strong  enough  to  control 
the  general  rule  of  law,  which  is  founded  on  reason,  and  by 
which  alone,  in  large  parishes,  it  is  possible  for  elections  to 
be  made  by  the  majority  of  those  entitled  to  have  a  voice 
in  them.     The  vestry  meeting  remains  the  same,  however 
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many  times  it  may  be  adjourned  in  consequence  of  the 
number  of  electors.  In  the  general  act  for  the  regulation 
of  parish  vestriesy  58  Geo.  3,  c.  69^  both  in  the  second  and 
third  sections  are  words  that,  in  a  strict  literal  sense,  might 
seem  to  restrain  the  right  of  interference  to  those  vestry- 
men who  are  present  when  the  vestry  is  first  constituted ; 
but  they  have  never  been  so  construed.  I  think,  therefore, 
that  not  only  was  the  mode  pursued  wrong,  but  that  it  was 
properly  questioned  by  the  objector,  who  demanded  a  poll 
of  the  inhabitants  generally. 

The  remaining  question,  as  to  the  parties  to  whom  the 
writ  is  to  be  directed,  depends  upon  the  interpretation  to 
be  given  to  the  third  section.  By  the  second  section, 
certain  persons  ex  officio,  and  certain  others  named,  are 
appointed  governors  and  guardians.  By  the  third,  provision 
is  made  for  the  temporary  supply  of  vacancies  occurring 
between  Easter  and  Easter.  This  is  to  be  done  by  the 
remaining  or  continuing  governors  and  guardians;  and  these 
are  at  Easter  to  call  a  vestry  meeting  of  the  inhabitants  of 
the  parish  on  Easter  Tuesday,  at  which  the  elections  are  to 
be  made.  Then  follows  this  proviso :  **  Provided  always, 
that  after  the  expiration  of  one  year  from  Easter  Tuesday 
next  after  passing  this  act,  it  shall  and  may  be  lawful  for 
the  inhabitants  of  the  said  parish  in  vestry  assembled,  in 
euch  manner  and  at  such  time  as  aforesaid,  also  to  nominate 
and  choose  twelve  persons,"  &c. 

It  was  contended,  that  the  words  "in  vestry  assembled** 
were  to  be  separated  from  those  which  immediately  fol- 
lowed,— that  the  vestry  was,  therefore,  to  be  called  in  the 
ordinary  way,  and  that  the  governors  and  guardians  had 
nothing  to  do  with  the  calling  it.  It  seems  to  me  a  more 
reasonable  way  of  reading  the  sentence,  to  connect  the 
words  "in  such  manner  and  at  such  time  as  aforesaid,** 
with  the  words  "in  vestry  assembled;"  and  then  "assem- 
bled in  such  manner"  will  mean,  among  other  things, 
assembled  by  virtue  of  a  summons  from  the  governors  and 
guardians. 


1848. 


Bkoina 

r. 

Gorernort  of 

St.  Mary, 

Newinoton. 


NXWIHOTON* 
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1848.  I  see  no  reason   for    supposing  that  the  Legislature 

^jj^jjj]["^     intended  to  make  any  distinction  between  the  vestry  which 

V.  was  to  supply  vacancies  at  the  first  election,  and  that  which 

OOTVTDOfB  of 

St.  Maby»  was  to  perform  the  same  fiincdons  at  succeeding  Easters. 
The  vestry  meeting  is  a  special  one  assembled,  for  the 
special  purpose  of  this  election,  under  the  local  act ;  the 
provisions  of  which  generally,  the  governors  and  guardians 
must  be  supposed  to  be  better  acquainted  with,  than  the 
ordinary  parish  officers;  and  it  is  more  especially  their  duty 
to  see  that  all  necessary  steps  are  taken  for  securing  the 
proper  elections  into  their  own  body. 

The  rule,  therefore,  will  be  absolute,  and  the  writ  will  be 
directed  to  the  govemoiB  and  guardians,  limited  of  course 
to  the  filling  vacancies  where  the  elections  were  made  after 
the  objection  taken. 

Rule  absolute  accordingly. 


Rbgina  9.  Justices  of  CuifBERLAND. 
[This  case  is  reported,  ante  voL  5,  p.  430.] 


Regina  v.  Justices  of  Lancashire. 
[This  case  is  reported,  ante  voL  5,  p.  435.] 


Jbffbets  v.  Beaet* 
[This  case  is  reported,  ante  voL  6^  p.  646.] 
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In  re  a  Plaint  or  Suit  in  the  Connty  Court  of  Cambridge, 
Between  J.  Lillet    -    Plaintiff, 

and 
J.  Harvet    -    Defendant 

[This  case  is  reported,  ante  yoL  5,  p.  648.] 


In  re  a  Plaint  or  Action  in  the  Westminster  County  Court 

of  Middlesex, 
Between  Edwabd  Foster  and  Another    Plaintifis, 

and 
Hbnrt  Tebcplb  -  Defendant 

[This  case  is  reported,  ante  voL  5,  p.  655.] 


Owen  v.  Peabsb. 
[See  a  note  of  this  case,  ante  toL  5,  p.  664,  note  (c).] 
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1848. 
RsouLA  Whereas  by  a  rule  of  Easter  Term,  in  the  seventh  year 

Gknbralis.  •'  .  , 

of  the  reign  of  her  present  Majesty  Queen  Victoria,  it  was 

ordered,  "  That  for  the  future  it  shall  not  be  necessary  to 
have  a  warrant  of  attorney  to  acknowledge  satis&ction  of  a 
judgment,  or  a  Judge's  fiat  thereon ;  but  that  it  shall  be 
requisite  only  to  produce  a  satisfaction  piece  similar  to  that 
in  use  in  the  Court  of  Queen's  Bench,  except  that  in  all 
cases,  such  satisfaction  piece  shall  be  signed  by  the  plaintiff 
or  plaintifis,  or  their  personal  representatives;  and  such 
signature  or  signatures  shall  be  witnessed  by  a  practising 
attorney  of  one  of  the  Courts  at  Westminster,  expressly 
named  by  him  or  them,  and  attending  at  hb  or  their 
request  to  inform  him  or  them  of  the  nature  and  effect  of 
such  satisfaction  piece  before  the  same  is  signed ;  and  which 
attorney  shall  declare  himself  in  the  attestation  thereto,  to 
be  the  attorney  for  the  person  or  persons  so  signing  the 
same,  and  state  that  he  is  witness  as  such  attorney;  but 
any  Judge  at  Chambers  shall  have  power  to  make  an  order 
dispensing  with  such  signature  of  the  plaintiff  or  plaintifis, 
or  their  personal  representatives,  under  special  circum- 
stances, as  he  may  think  right ;  and  that  in  cases  where 
the  satis&ction  piece  is  signed  by  the  personal  representa- 
tive of  a  deceased  plaintiff,  he  shall  prove  his  representative 
character  in  such  way  as  the  Master  may  direct:"  It  is 
ORDERED,  that  so  much  of  the  said  rule  as  requires  a  satis- 
fiction  piece  similar  to  that  in  use  in  the  Court  of  Queen's 
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Bench  to  be  produced^  be  revoked ;  and  that  the  following 
form  of  satis&ction  piece  be  in  future  used  in  lieu  thereof. 

In  the 

Term,  in  the  year  of  the  reign  of 

Queen  Victoria. 

}Satisfiiction  is  acknowledged  between 
plaintiff,  and  defendant,  in  an  action 

for  and  ;  and  do  hereby  expressly 

nominate  and  appoint  attorney  at  law,  to  witness 

and  attest  execution  of  this  acknowledgment  of 

sadsfection. 

Judgment  entered  on  the  day  of  in 

the  year  of  our  Lord  184  .     Roll,  Na 

Signed  by  the  said  in  the  pre-' 

sence  of  me,  ,  of         ,  one  of  the 

attomies  of  the  Court  of  at  West- 
minster^  and  I  hereby  declare  myself 
to  be  attorney  for  and  on  behalf  of  the 
8ud  ,  expressly  named  by  h  and 
attending  at  h  request,  to  inform  h 
of  the  nature  and  effect  of  this  acknow- 
ledgment of  satisfiiction  (which  I  accord- 
ingly did  before  the  same  was  signed  by 
h  ),  and  1  also  declare  that  I  subscribe 
my  name  hereto  as  such  attorney. 

(Signature.) 


the  above  named 
plaintiff. 

(Date)     184    . 


1848. 


Regula 
Geneeaus. 


(Signed) 


Denman, 
Thos.  Wilde, 
Fred.  Pollock, 
E.  H.  Alderson, 
J.  Patteson, 
J.  T.  Coleridge, 


T.  Coltman, 
W.  H.  Maule, 
Wm.  Wightman, 
C.  Cresswell, 
T.  J.  Platt, 
W.  Erle. 
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It  is  ordered,  that  for  the  future,  if  a  motion  for  a  new 
trial  be  postponed  beyond  the  first  four  days  of  Term,  the 
attorney  who  has  instructed  counsel  to  make  the  motion 
shall  give  notice  of  it  to  the  attorney  of  the  opposite  party, 
otherwise  judgment  signed  on  behalf  of  the  opposite  party 
shall  be  deemed  regular. 


(Signed) 


Demman, 
Thos.  Wilde, 
Fred.  Pollock, 
J.  Parke, 
K  H.  Alderson, 
J.  T.  Coleridge, 


T.  COLTMAN, 
B.  M.  ROLFE, 
W.  WiGHTMAN, 

W.  Erle, 
T.  J.  Platt, 
E.  V.  Williams. 
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COURT    OF    EXCHEQUER- 


iAicffatlmai  Cenm 


IN  THE  TWELFTH  YEAR  OF  THE  KEIGN  OF  VICTORIA, 


Doe  o.  Wbli^man  (a).  1848. 

l^ECLARATION  in  trespass  for  mesDe  profits.     That  Deelaration 
the  defendant  heretofore,  to  wit,  on  the  10th  day  of  De-  mMM^^^ti[ 
cember,  a.  d.  1844,  with  force  and  arms,  &c.,  broke  and  ^^^^  ^ 

entnr  and  ex- 
entered  certain  closes  of  the  plaintiff,  situate  in  the  parish  pulsion  to  h«?e 

,  been  on  the 

of  Kentford,  in  the  county  of  Suffolk,  that  is  to  say,  the  lOthofDe- 

following  allotments  (describing  them)  and  then  ejected  ^a  the  ex-  ' 

and  expelled,  put  out  and  amoved  the  plaintiff  from  the  ?^^^  y^ 

possession  and  occupation  thereof,  and  kept  and  continued  fits  to  ha^e 

him  so  expelled  and  amoved  for  a  long  time,  to  wit,  from  antil  the  lOth 

the  day  and  year  aforesaid,  until  and  upon  the  10th  day  of  ^a^sT'^'piei, 

March,  a.d.  1846,  and  durimr  that  time  took,  had,  and  that  the  cloeei 

°  in  which,  &c., 

were  not,  nor 
(a)  This  case  was  decided  in  the  sittings  after  Easter  Term,  1848,   was  any  of 

but  was  accidentally  omitted  in  its  proper  place.  *^thereo/^ 

the  plaintiff's, 
Bodo  et  forma.  Replication  to  the  whole  of  the  plea,  by  way  of  estoppel,  a  recoTery  by  the 
plaintiff  against  the  casual  ejector  on  a  declaration  in  ejectment,  stating  the  demise  to  have 
Men  on  the  14th  of  October,  1845,  for  a  term  of  twenty  years,  conclumng  with  a  prayer  of 
judgment,  if  the  defendant  during  that  term  ought  to  bo  admitted  against  the  said  recovery, 
record,  and  proceeding,  to  plead  that  plea.  Htldf  on  special  demurrer,  that  the  replication 
wu  bad,  as  the  estoppel  (if  anv)  applied  only  to  part  of  the  time  of  the  trespasses  complained 
of,  and,  therefore,  should  have  been  replied  to  part  only  of  the  plea. 

QiMTt,  if  a  judgment  against  the  casual  ejector  can  bo  pleaded  as  an  estoppel  against  the 
teaaat  in  possession? 

N   2 
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1848.       received,  to  the  use  of  him  the  defendant,  all  the  issues 
^^        and  profits  of  the  said  closes,  &c. 

^    »•  Plea.     That  the  said  closes  and  allotments  in  the  said 

Wbllsman.     ,     ,        . 

declaration  mentioned,  in  which,  &c.,  were  not,  nor  were 

any  or  either  of  them,  or  any  part  thereof,  the  plaintifTs, 
in  manner  and  form,  &c.     Conclusion  to  the  country. 

Replication.  The  plaintiff,  as  to  the  plea  of  the 
defi^ndant  by  him  lastly  above  pleaded,  says,  that  the 
defendant  ought  not  to  be  admitted  to  plead  the  said  last 
plea,  because  the  plaintiff  says,  that  after  the  said  time 
when,  &c.,  in  the  declaration  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  in  Trinity  Term,  a.  p. 
1845,  in  the  Court  of  our  Lady  the  Queen,  before  the 
Queen  herself  at  Westminster,  Richard  Roe  was  attached 
to  answer  John  Doe,  the  plaintiff  in  this  suit,  of  a  plea  of 
trespass  and  ejectment,  and  thereupon  the  said  John  Doc, 
by  Y.  Z.  his  attorney,  complained,  for  that  whereas  J.  F. 
and  M.  A.  B.,  on  the  14th  of  October,  1845,  in  the  county 
of  Suffolk,  demised  to  the  said  John  Doe  twenty  acres  of 
arable  land,  &c.,  with  the  appurtenances,  situate  and  being 
in  the  said  county,  to  have  and  to  hold  the  same  to  the 
said  John  Doc  and  his  assigns,  from  thenceforth  for  and 
during,  and  unto  the  full  end  and  term  of  twenty  years 
from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended ;  by  virtue  of  which  said  demise  the  said  John  Doe 
entered  into  the  said  tenements  last  above  mentioned,  with 
the  appurtenances,  and  was  thereof  possessed  for  the  said 
term  so  to  him  granted  ;  and  the  said  John  Doe  being  so 
thereof  possessed,  the  said  Richard  Roe  afterwards,  to  wit, 
on  the  15th  of  October,  in  the  vear  aforesaid,  with  force 
and  arms,  &c.,  entered  into  the  said  tenements  above  men- 
tioned, with  the  appurtenances,  which  were  demised  to  the 
said  John  Doe  in  manner  and  for  the  term  aforesaid,  which 
was  not  then  expired,  and  ejected  the  said  John  Doe  from 
his  said  term,  and  other  wrongs  to  the  said  John  Doe  then 
did,  against  the  peace  of  our  said  Sovereign  I^uly  the  now 
Queen,  and  to  the  damage  of  the  said  John  Doe  of  500/1, 


MICHAETJilAS  TERM,    12    VICT.  1^1 

and  tbereopon  he  brought  his  suit*  And  on  the  5th  day 
of  November,  in  Michaelmas  Term  in  the  year  aforesaid, 
before  our  said  Sovereign  Lady  the  Queen  at  Westminster, 
came  as  well  the  said  John  Doe  by  his  attorney  aforesaid, 
as  the  said  Richard  Roe  in  his  own  proper  {)er8on ;  and 
the  said  Richard  Roe  thereupon  gave  the  said  Court  of  our 
Lady  the  Queen,  before  the  Queen  herself  at  Westminster, 
to  understand  and  be  informed,  that  after  the  delivery  of 
the  said  declaration  last  aforesaid,  and  before  that  day  to  wit, 
on  the  16th  of  October,  a.  d.  1845,  he,  the  said  Richard 
Roe,  being  informed  that  one  John  Wellsman  was  in  {X)6* 
session  of  or  claimed  title  to  the  tenements  last  aforesaid, 
or  some  part  thereof;  and  the  said  Richard  Roe  being  sued 
in  the  action  as  casual  ejector  only,  and  having  no  claim  or 
title  to  the  same,  advised  the  said  John  Welkman  to  come 
and  defend  the  force  and  injury  which,  &c.,  in  the  declara- 
tion last  aforesaid  mentioned,  in  the  stead  of  him  the  said 
Richard  Roe,  otherwise  he  the  said  Richard  Roe  would  say 
nothing  in  bar  or  preclusion  of  the  said  action  of  the  said 
John  Doe.  And  on  the  16th  of  February,  as  of  Hilary 
Term,  a.  d.  1846,  in  the  year  aforesaid,  before  our  said 
Lady  the  Queen  at  Westminster,  came  as  well  the  said 
John  Doe  by  his  attorney  aforesaid,  as  the  said  John 
Wellsman  by  X.  Y.  his  attorney ;  and  thereupon  the  said 
|)artie8  respectively  aforesaid,  by  their  attorneys  aforesaid, 
by  leave  of  the  Court  of  our  Lady  the  Queen,  before  the 
Queen  herself  at  Westminster,  consented  that  the  said  John 
Wellsman  should  be  made  defendant  in  the  stead  of  the 
said  Richard  Roe,  and  should  forthwith  appear  at  the  suit 
of  the  plaintiffs,  and  receive  a  declaration  in  an  action  of 
trespass  and  ejectment  for  part  of  the  tenements  and  prc-- 
mises  aforesaid;  which  part  the  said  John  Wellsman 
admitted  to  be  or  consist  of,  &c.,  situate  and  being  in  the 
parish  of  Kentford,  in  the  county  of  Suffolk,  for  which  he 
intended  as  tenant  to  defend  the  said  force  and  injury 
which,  &c.  And  on  the  6th  of  March,  as  of  the  same 
Hihury  Tenn,  a.  d.  1846,  came  before  our  said  I^dy  the 


182  CASES  ON   POINTS  OF   PRACTICB,   EXCH. 

Queen  at  Westminster^  the  said  Richard  Roe  in  his  own 
proper  person,  and  as  to,  &c.  (a  part  of  the  premises) 
«•  residue  of  the  said  tenements  in  the  declaration  last  afore- 

said  mentioned,  defended  the  force  and  injury  which,  &c., 
and  said  nothing  in  bar  or  preclusion  of  the  said  action  of 
the  said  John  Doe ;  whereby  the  said  John  Doe  remained 
therein  undefended  against  the  said  Richard  Roe  as  to  the 
said  residue  of  the  said  premises ;  and  thereupon  it  was 
considered  by  the  said  Court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself  at  Westminster,  that  the  said 
John  Doe  should  recover  against  the  said  Richard  Roe  his 
term  then  to  come  of  and  in  the  said,  &c.,  residue  of  the 
tenements  last  aforesaid,  with  the  appurtenances,  and  also 
his  damages  sustained  by  reason  of  the  trespass  and  eject- 
ment aforesaid,  and  thereupon  the  said  John  Doe  prayed 
the  writ  of  our  said  Lady  the  Queen  to  be  directed  to  the 
sheriff  of  the  county  aforesaid,  to  cause  him  the  said  John 
Doe  to  have  possession  of  his  said  term  then  to  come  of 
and  in  the  said,  &c.,  residue  as  aforesaid,  with  the  appur- 
tenances ;  and  it  was  granted  to  him,  returnable  before  our 
said  Lady  the  Queen,  on  the  15th  of  April,  a.  d.  1846, 
wheresoever  our  said  Lady  the  Queen  should  then  be  in 
England;  at  which  day,  before  our  said  Lady  the  Queen 
at  Westminster,  came  the  said  John  Doe  by  his  attorney 
aforesaid,  and  the  sheriff,  to  wit.  Sir  A.  B.,  Bart,  sheriff  of 
the  said  county,  then  returned  to  the  said  Court  of  our 
said  Lady  the  Queen,  before  the  Queen  herself  at  West- 
minster, that  by  virtue  of  the  said  writ  to  him  directed  he 
had  given  full  and  peaceable  possession  unto  the  said  John 
Doe  of  the  said,  &c.,  residue  as  aforesaid,  with  the  appur- 
tenances, in  the  said  writ  mentioned  as  therein,  as  he  was 
commanded,  as  by  the  said  record  and  proceedings  thereof 
remaining  in  the  said  Court  of  our  Lady  the  Queen,  before 
the  Queen  herself  at  Westminster,  fully  appear.  And  the 
plaintiff  saith  that  the  now  plaintiff  and  the  said  John  Doe, 
in  the  said  record  and  proceedings  mentioned,  are  one  and 
the  same  person,  and  not  other  or  different  persons ;  and 
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that  the  now  defeodant  and  the  said  John  Wellsman  in  the        1848. 
said  record  and  proceedings  mentioned  are  one  and  the         j^^^J""^ 
same  penon,  and  not  other  and  different  persons.     And  «• 

the  plaintiff  further  saith,  that  after  the  said  John  Doe  had 
complained  as  in  the  said  declaration  in  the  said  record 
and  proceedings  in  that  behalf  mentioned,  and  before  it 
was  considered  by  the  said  Court  of  our  said  Ladj  the 
Qneen,  that  the  said  John  Doe  should  recover  as  in  the 
said  record  and  proceedings  mentioned,  to  wit,  on  the  16th 
day  of  October,  a.  d.  1845,  the  said  John  Wellsman  was 
advised  bj  the  said  Richard  Roe  to  come  and  defend  the 
said  force  and  injury  which,  &c.,  in  the  said  record  and 
proceedings  mentioned,  in  the  stead  of  him  the  said  Richard 
Roe,  as  in  the  said  record  and  proceedings  in  that  behalf 
mentioned ;  and  that  the  sud  John  Wellsman,  at  the  time 
that  the  said  John  Doe  complained,  as  in  the  declaration 
last  aforesaid  mentioned,  and  at  the  time  the  said  John 
Wellsman  was  so  advised  by  the  said  Richard  Roe,  as  in 
the  said  record  and  proceedings  mentioned  as  aforesaid,  to 
wit,  aa  the  day  and  year  last  aforesaid,  was  tenant  in  pos- 
session of  the  tenements  and  premises  in  the  declaration 
last  aforesaid  mentioned.  And  the  plaintiff  further  saith, 
that  the  said  closes  and  tenements  in  which,  &c.,  in  the 
declaration  in  the  causes  mentioned,  were  and  are  parcel 
of  the  said,  &c.,  residue  of  the  said  tenement  in  the 
declaration  in  the  said  recovery  and  writ,  record  and  pro- 
ceedings respectively  mentioned  as  aforesaid,  and  not  parcel 
of  other  or  different  tenements;  and  that  the  said  term  of 
years  in  the  said  record  and  proceedings  mentioned  was, 
at  the  time  when,  &c.,  in  the  said  declaration  in  this  cause 
mentioned,  and  thenceforth  hitherto  hath  been  and  now 
is  existing,  subsisting,  and  not  expired  or  determined: 
whereupon  the  phuntiff  prays  judgment,  if  the  defendant 
during  the  said  last  mentioned  term  ought  to  be  admitted 
against  the  smd  recovery,  record,  and  proceedings,  to  plead 
the  said  plea  by  him  so  lastly  above  pleaded  as  aforesaid, 
in  manner  and  form,  &c. 
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1848.  Special  demurrer.     The  grounds  stated,  amongst  others, 

2|^       were — that  it  appears  from  the  replication  that  the  term 
»•  of  twenty  years  therein  mentioned  was  wholly  fictitious : 

that  the  record  therein  stated  was  and  is  wholly  void  and 
invalid,  so  &r  as  the  same  relates  to  the  now  defendant : 
that  the  defendant  is  not  estopped  by  the  said  record :  that 
it  does  not  appear  that  he  was  a  party  or  privy  thereto,  or 
that  he  was  the  tenant  in  possession  of  the  lands  in  this 
cause  mentioned,  or  in  any  wise  connected  therewith :  that 
the  suggestion  made  by  Richard  Roe  in  the  replication  is 
wholly  insn£Scient  to  make  the  now  defendant  a  party  or 
privy  to  the  record  or  proceeding  in  the  prior  action :  that 
it  appears  by  the  replication  that  the  term  of  years  men- 
tioned in  the  record  and  in  the  replication  was  not  in 
existence  or  subsisting,  and  had  not  commenced  at  the 
time  when  the  defendant  is  in  the  declaration  in  this  cause 
alleged  to  have  broken  and  entered  the  closes  mentioned  in 
the  declaration,  and  thereout  to  have  ejected  and  expelled 
the  plaintiff:  that  the  replication  in  this  respect  is  insensible 
and  repugnant :  that  the  plea  is  a  divisible  plea,  and  that 
the  plaintiff  ought  not  to  have  replied  the  matter  to  the 
whole  of  the  plea,  but  only  to  the  trespasses  committed 
after  the  commencement  of  the  term  of  years  in  the  repli- 
cation mentioned ;  and  that  the  defendant  ought  not  to  be 
estopped  by  the  judgment  set  forth  in  the  replication. 
Joinder  in  demurrer. 

CramptoH,  in  support  of  the  demurrer. 

Bavillf  contrd. 

The  following  authorities  were  cited  in  the  argument 
1  Roll  Abr.  862, 878 ;  Viman  v.  Jenhin  (a) ;  Doe  v.  Wright  {b) 
Co.  LUL  352,  a;  Bac.  Abr.  tit.  ''Ejectment,''  (H)  and  (A) 

(a)  3  A.  &  E.  741 ;  S.  C.  5  K.         (b)  10  A.  &  £.  763 ;  S.  C.  2  P. 
fc  M.  14.  &  D.  672. 
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Smarik  v.   fFUUams  (a) ;    Doe  v.   Huddart{b)\   Astin  v.        1848. 

Parkin  (c) ;  Armstrong  v.  Norton  (d) ;  Jeffleries  v.  Dyson  {e)\         jJC 

Doev. Hcnrvey(f);  Deimy.JVhite(g);  Hunter V.  Britts(h);    ^    »• 

Wkllsman. 
HoUfast  V.  Morris  (t) ;  GoodtitU  v.  7biii&5  (A) ;  Ramsbottom 

V.  Buckhurst{l)\  OtOram  v.  Morewood(m) ;  Struttv.  Boving- 

don  (n) ;  Doe  d.  Bowman  v.  i^tru  (o). 

Cbr.  ac/o.  tmft. 

PoLLocKy  C.  B.,  afterwards  (/?)  delivered  the  judgment 
of  the  Court. 

This  case  was  argued  before  us  a  few  days  ago,  on  a 
demurrer  to  a  replication.  The  declaration  was  in  trespass 
for  mesne  profits,  stating  the  entry  and  expukion  to  have 
been  on  the  10th  of  December,  1844,  and  the  expulsion 
and  taking  of  profits  to  have  been  continued  until  the 
10th  of  March,  1846.  To  this  there  was  a  plea  that  the 
closes  in  which,  &c,  were  not,  nor  was  any  of  them,  or 
any  part  thereof,  the  plaintiff's,  modo  et  forma.  The 
[d^ntiff  replied  to  the  whole  of  this  plea  by  way  of 
estoppel,  a  recovery  by  the  plaintiff  against  the  casual 
ejector  on  a  declaration  in  ejectment,  stating  the  demise 
to  have  been  on  the  14th  of  October,  1845,  for  a  term  of 
twenty  years ;  and  the  replication  concludes  with  a  prayer 
of  judgment,  if  the  defendant  during  that  term  ought  to 
be  admitted  against  the  said  recovery,  record,  and  pro- 
ceedings, to  plead  that  plea.  To  thb  replication  there  was 
a  special  demurrer,  assigning  many  causes,  and,  amongst 
the  rest,  that  the  estoppel  applied  only  to  part  of  the  time 

{d)  1  Salk.  245.  (t)  2  Wil8.  115. 

{b)  2  C,  M.  &  R.  316 1  S.  C.         (k)  3  Ibid.  118. 
4  Dowl.  437.  (0  2  M.  &  S.  665. 

(c;  2  Burr.  665.  (m)  3  East,  346. 

id)  2  Irish  Law  Rep.  96.  (ft)  6  Esp.  56. 

(e)  2  Stnu  960.  (o)  13  M.  &  W.  241 ;   S.  C. 

if)  8  Bing.  239 ;  S.  C.  1  M.  &  (tnte,  vol.  2,  p.  667. 
Soott»  374.  (p)  la     the    Vacation     after 

{g)  7  T.  R.  112.  Easter  Term.  1848. 

{h)  3  Campb.  455. 
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1848.  ^  of  the  trespfuses  complained  of;  and  therefore,  should  have 
been  replied  to  part  only  of  the  plea.  On  the  argument 
this  point  was,  amongst  others^  fully  argued.  We  think  it 
unnecessary  to  give  an  opinion  on  any  other  of  the  objec- 
tions, being  satisfied  that  this  ought  to  prevail 

Assuming  that  there  was  an  estoppel,  and  that  it  could 
be  replied  to  such  a  plea  (as  to  which  we  say  nothing),  it 
was  an  estoppel  only  to  the  possessory  title  of  John  Doe, 
on  the  14th  of  October,  1845,  and  during  the  term  of 
twenty  years ;  whereas,  under  the  declaration,  the  plaintiff 
might  recover  the  mesne  profits  firom  the  10th  of  December, 
1844.  The  plea  is  not  an  affirmative  one,  introductory  of 
new  matter,  but  a  negative  one,  denying  the  allegation  that 
the  dose  in  which,  &c.,  was  the  plaintiff's  at  the  time  of 
the  trespasses.  It  is  not  an  entire  plea,  which,  if  untrue  in 
part,  is  untrue  altogether,  but  divisible ;  and  if,  when  part 
of  the  trespasses  were  committed,  the  close  was  the  plain- 
tiff's, and  when  the  residue  not,  the  plaintiff  would  recover 
as  to  part,  and  the  defendant  succeed  as  to  the  residue  of 
the  trespasses.  If,  then,  the  defendant  were  estopped  as  to 
part  from  denying  the  plaintiff's  titie,  that  was  no  reason 
why  he  should  be  estopped  as  to  the  remainder.  The 
replication  is,  therefore,  though  pleaded  to  the  whole,  an 
answer  (if  it  be  an  answer  at  all)  to  part  of  the  pleading ; 
and,  on  that  account,  is  clearly  bad. 

But  it  was  argued  by  Mr.  Bovill^  that  this  point  had  been 
otherwise  decided  in  the  case  of  Doe  v.  Wright  (a).  It 
cannot  be  denied  that  it  is  said  by  Lord  Denman,  in  the 
course  of  the  judgment,  that  the  plea  of  not  possessed 
was  ^^  pleaded  to  the  whole,  and  that  it  is  enough  for  the 
plaintiff  to  shew  that  it  cannot  be  pleadable  to  that," 
to  make  the  plea  bad.  The  objection  to  the  replication 
did  not  appear  so  prominently  in  that  case  as  it  does  in 
this,  for  there  the  first  day  in  the  declaration,  and  the 

(a)  10  A.  &£.  763,  7S1. 
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day  of  the  demiae  in  the  ejectment,  were  identical ;  and        1848. 
the  terms  covered  the  whole  of  the  intermediate  time  to         ^^ 
the  commencement  of  the  suit ;  here  a  portion  only  of  the    ^    *• 
term  is  covered.     Nor  do  the  Comt  appear  to  have  suffi- 
ciently adverted  to  the  consideration  that  a  traverse  does 
not  stand  on  the  same  footing  in  this  respect  as  an  affirmative 
plea  containing  new  matter  by  way  of  confession  and 
avoidance. 

We  think  our  judgment  must  be  for  the  defeudant 

Judgment  for  the  Defendant 


Freeman  and  Another  Assignees,  &c.  of  W.  Broadbent 

r.  Cooke. 

1  HIS  was  a  nile  calling  upon  the  plaintifis  to  shew  cause  Where  a 
why  the  verdict  for  the  plaintifls  should  not  be  set  aside,  SJ^^J^^iS^ 
and  a  verdict  be  entered  instead  thereof  for  the  defendant,  *®.  !*  ^® 

which  he 

pursuant  to  leave  reserved  at  the  trial  knows  to  be 

The  &cts  and  arguments  in  this  case  are  sufficiently  intenttoindace, 
stated  in  the  judgment  of  the  Court  Sdut"^ 

to  act  upon 
that  repreien* 

fV.  H,  WaUon^  Atherton^  and  H,  Hilly  shewed  cause  (a),    tation ;  or 

without  know, 
ing  it  to  be 

Knawles  (with  whom  was  Hall)^  in  support  of  the  rule.       "ntrue,  if  be 

representatioo 
to  be  acted 

Ca)  In  the  Vacation  after  Trinity  Term.  ?Pon.  ^^  »t 

»  acted  upon 

accordingly ; 

or  if  whatever 
a  man*M  real  meaning  may  be,  he  so  conducts  himself  that  a  reasonable  man  would 
tske  the  representation  to  be  true,  and  believe  that  it  was  meant  that  he  should  act  upon 
it,  and  does  act  on  it  as  true ;  the  party  makin|^  the  representation  will  be  precluded  from 
averring  against  the  party  so  acting  upon  it,  a  different  state  of  facts  as  existing  at  the  same 
time ;  and  such  an  estoppel  in  pais  need  not  be  pleaded  in  order  to  make  it  obligatory. 

Conduct  by  negligence  or  omission,  when  there  is  a  duty  cast  upon  a  person  by  usage  of 
trade  or  otherwise,  to  disclose  the  truth,  may  often  have  the  same  effect. 
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1848. 


Freeman 
and  Another 

V. 
CoOKE« 


The  following  authorities  were  referred  to;  Cooie  v. 
Ldghworth  {a)  ;  Com.  Dig.  tit.  ^^  Imprisonment^  (L  2)  ; 
Thurbane^s  case  {b) ;  Com.  Dig.  tit  "  Action  for  a  Deceit^ 
(A  10)  ;  Price  v.  Harwood{c)\  Pickard  v.  Sears {d)\  Like 
V.  Howe{e)\  Clarke  v.  Clarke  (f);  Watson  v.  WWe(y); 
.Howie  V.  Rogers  (h);  Polhill  v.  Rafter  (0;  Tft^?  SJieffield, 
Ashton  under  Lyne^  and  Manchester  Railway  Company  v. 
Woodcock  {k);  Sandersons.  Collman{l);  Gregg  v.  Wells(m); 
Coles  V.  The  Bank  of  England  (n) ;  Collins  v.  Evans  (o) ; 
Armani  v.  Castrique  (p) ;  X>atf  v.  Wellsman  (q) ;  Banks  v. 
Newton  (r). 

Ct/r.  acfi;.  t;z<//. 


Parke,  B.,  afterwards  delivered  the  judgment  of  the 
Court  (s). 

In  this  case  we  are  of  opinion  that  the  rule  ought  to  be 
discharged. 

It  was  an  action  of  trover  by  the  assignees  of  William 
Broadbent  against  the  sheriff  of  Yorkshire,  for  goods  of  the 
bankrupt  There  were  pleas  of  not  guilty ;  not  possessed ; 
and  leave  and  license.  The  conversion  was  the  seizure  of 
the  goods  by  the  defendant's  officers,  under  a  fieri  facias 
against  Joseph  and  Benjamin  Broadbent.  It  appeared  that 
when  the  officers  entered,   the  bankrupt   told  them   the 


(a)  Moore,  457. 

(6)  Hardr.  323. 

(c)  3  Campb.  108. 

id)  6A.Sc  E.  469;  S.  C.  2  N. 
&  P.  488. 

(e)  6  Esp.  20. 

(/)  Ibid.  61. 

(y)  5  B.  &  C.  163 ;  S.  C.  7  D. 
&  R.  633. 

(A)  9  B.  &  C.  577  ;  S.  C.  4  M. 
&  R.  4S6. 

(t)  3B.  &  Ad.  114. 

{k)  7  M.  &  W.  574. 

(/)  4  M.  &  G.  209;  S.  C.  4 


Scott,  N.  R.  638. 

(m)  10  A.  &  E.  90;  S.  C.  2  P. 
&  D.  296. 

(ft)  10  A.  &  E.  437 ;  S.  C.  2  P. 
&  D.  521. 

(o)  5  0.  B.  820;  S.  C.  1  D.  & 
M.  669. 

(p)  13  M.  &  W.  443 ;  S.  C. 
ante,  vol.  2,  p.  432. 

(q)  Ante,  p.  179- 

(r)  Ante,  vol.  4,  p.  632. 

(5)  Parke,  B.,  Alderson,  B.^ 
Rolfe,  B.,  and  Piatt,  B. 
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goods  seized  were  the  property  of  Benjamin.  lie  did  so, 
supposing  that  they  had  no  writ  against  Benjamin.  After- 
wards he  contradicted  that  statement,  and  said  they  were 
the  goods  of  another  person.  The  officers  then  seized  and 
sold.  It  was  contended  that  this  representation  bound 
William,  because  it  induced  the  officers  to  seize,  and  that 
he  could  not  complain  of  that  act,  nor  could  the  assignees 
who  claimed  under  him.  My  Brother  Aldersan  left  a 
question  to  the  jury  upon  this  {)art  of  the  case,  the  finding 
on  which  he  reserved  for  the  consideration  of  the  Court, 
giving  leave  to  enter  a  verdict  for  the  defendant  on  the 
issue  on  the  plea  of  not  possessed.  The  jury  found  that 
the  goods  were  really  William^  but  they  also  found  **  that 
William  represented  the  goods  to  the  sheriff's  officers  as 
the  goods  of  Benjamin,  so  as  to  induce  them  by  that  false 
representation  to  seize  them;"  and  the  question  is,  whether 
this  finding  is  sufficient  to  estop  the  bankrupt,  and  the 
plaintifis,  his  assignees,  from  complaining  of  the  seizure  of 
those  goods  as  being  their  own. 

The  case  was  very  fully  argued  before  us,  and  many 
questions  discussed  on  the  law  of  estoppel,  on  which  it  is 
unnecessary  to  give  an  opinion.  It  is  certain  that  estoppek 
by  record  and  by  deed  must,  in  order  to  make  them  binding, 
be  pleaded,  if  there  be  an  opportunity;  otherwise  the  party 
omitting  to  plead  it  waives  the  estoppel,  and  leaves  the 
issue  at  large,  on  which  the  jury  may  find  according  to  the 
truth ;  Treviban  or  Trevivan  v.  Lawrence  (a),  and  MagraJth 
V.  Hardy  (b).  With  respect  to  estoppels  in  pais,  in  certain 
cases  there  is  no  doubt  they  need  not  be  pleaded  in  order 
to  make  them  obligatory ;  for  instance,  where  a  man  repre- 
sents another  as  his  agent,  in  order  to  procure  a  person  to 
contract  with  him  as  such,  and  he  does  contract,  the  con- 
tract binds  in  the  same  manner  as  if  he  made  it  himself, 
and  is  his  contract  in  point  of  law ;  and  no  form  of  pleading 
could  leave  such  a  matter  at  large  and  enable  the  jury  to 

(a)  2  Ld.  Raym.  1048  ;  S.  C.  1  Salk.  276. 
(6)  4  Biog.  N.  C.  782. 


1848. 


FaEEllAN 

and  AnoUier 

V. 

Cooke. 
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1848. 

Fbeeman 

and  Another 

e. 

Cooke. 


treat  it  as  no  contract ;  and  the  same  rule  appears  to  apply 
to  all  similar  estoppels  in  pais,  as  the  learned  editor  of 
JVms.  Sound,  vol.  1,  p.  326,  note  (<f),  expresses  his  opinion. 

The  estoppel,  therefore,  if  it  be  one,  created  by  the 
conduct  of  the  bankrupt  in  this  case,  is  not  opened  by  the 
omission  to  plead  it,  and  the  only  question  is,  whether  it 
be  an  estoppel  It  is  contended  that  it  was,  upon  the 
authority  of  the  rule  laid  down  in  Pickard  v.  Sears  (a). 
That  nile  is,  that  ^^  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  or  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time."  That  rule  was 
founded  on  previous  authorities,  on  the  cases  of  Graves  v. 
Key  (b\  and  Heane  v.  Rogers  (c),  and  has  been  acted  upon 
in  several  cases  since.  The  principle  is  stated  more  broadly 
by  Lord  Denman  in  the  case  of  Gregg  v.  Wells  (d),  where 
his  Lordship  says,  ^^  that  a  party  who  negligently  or  culpably 
stands  by  and  allows  another  to  contract  on  the  faith  and 
understanding  of  a  fact  which  he  can  contradict,  cannot  after- 
wards dispute  that  fact  in  an  action  against  the  person  whom 
he  has  himself  assisted  in  deceiving."  Whether  that  rule  has 
been  correctly  acted  upon  by  the  jury,  in  all  the  reported  cases 
in  which  it  has  been  applied,  is  not  now  the  question :  but 
the  proposition  contained  in  the  rule  itself  as  above  laid 
down  in  the  case  of  Pickard  v.  Sears^  must  be  considered  as 
established. 

By  the  term  "  wilfully,"  however,  in  that  rule  we  must 
understand,  if  not  that  the  party  represents  that  to  be  true 
which  he  knows  to  be  untrue,  at  least  that  he  means  his 
representation  to  be  acted  upon,  and  that  it  is  acted  upon 
accordingly;  and  if,  whatever  a  man's  real  meaning  may 
be,  he  so  conducts  himself  that  a  reasonable  man  would 


(a)  6  A.  &  E.  469,  474. 
{b)  3  B.  &  Ad.  313. 


(c)  9  B.  &  C.  677. 
if)  10  A.  &  E.  90,  8. 
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take  the  representation  to  be  true,  and  believe  that  it  was        1848. 
meant  that  he  should  act  upon  it,  and  did  act  upon  it  as      Fekeman 
true,  the  party  making  the  representation  would  be  equally    ""^  Another 
precluded  finom  contesting   its   truth.     And  conduct  by       Cooks. 
negligence  or  omission,  when  there  is  a  duty  cast  upon  a 
person  by  usage  of  trade  or  otherwise  to  disclose  the  truth, 
may  crften  have  the  same  effect ;  as,  for  instance,  a  retiring 
partner  omitting  to  inform  the  customers  of  the  firm,  in 
the  usual  mode,  that  the  continuing  partners  were  no  longer 
authorized  to  act  as  his  agents,  is  bound  by  all  contracts 
made  by  them  with  third  persons  on  the  faith  of  their  being 
authorized. 

But  if  we  apply  this  rule  to  the  present  case,  either  in 
the  terms  in  which  it  is  enunciated  in  PUJtard  v*  Seari  (a), 
or  as  it  is  above  extended,  the  finding  of  the  jury  is  in- 
su£Sdent  to  entitle  the  defendant  to  have  a  verdict  entered 
for  him  on  the  plea  of  not  possessed.  It  is  not  found  that 
the  bankrupt  intended  to  induce  the  officers  to  seize  the 
goods  as  those  of  Benjamin,  and  whatever  intention  he  had 
on  his  first  statement,  was  done  away  with  by  an  opposite 
statement  before  the  seizure  took  place ;  nor  can  it  be  said 
that  any  reasonable  man  would  have  seized  the  goods  on 
the  fiuth  of  the  bankrupt's  representations  taken  all  together* 
In  truth,  in  most  cases  to  which  the  doctrine  in  Pickard  v. 
Sean  is  to  be  applied,  the  representation  is  such  as  to 
amount  to  the  contract  or  license  of  the  party  making  it 
Here  there  is  no  pretence  for  saying  it  amounted  to  a 
license ;  and  a  contract  is  out  of  the  question.  We  therefore 
think  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  6  A.  &  E.  469. 
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A  dedaration 
in  ejectment, 
intituled  as  of 
TrinHj  Term, 
)2  Vict,  a 
Term  which 
had  not  then 
arriTed,  instead 
of  11  Vict., 
was  senred  on 
the  18th  of 
October,  1848. 
The  notice, 
which  was 
without  date, 
called  on  the 
tenant  to  ap- 
pear in  the 
next  Michael- 
mas Termt 
Hddy  that  the 
lessor  of  the 
plaintiff  was 
entitled  to 
judgment 
agamst  the 
casual  ejector. 


Doe  on  the  demise  of  Woodhouse  v.  Roe. 

CARTRIDGE  moved  for  judgment  against  the  casual 
ejector.  The  declaration  was  entitled  as  of  Trinity  Term, 
12  Vict,  instead  of  the  11th.  The  notice,  which  was 
without  any  date,  called  upon  the  tenant  to  appear  in  the 
next  Michaelmas  Term.  The  notice  was  served  on  the 
18th  of  October.  He  referred  to  the  decision  of  Doe  d. 
Gyde  v.  Roe  {a\  where,  under  similar  circumstances,  a  rule 
was  granted. 

Pabke,  B. — There  are  three  authorities;  Doe  d.  Gyde 
V.  Roe ;  Doe  d.  Greene  v.  Roe  {b) ;  Doe  d.  Woodroffe  v. 
Roe  (c),  in  support  of  your  application,  and  one  against  it ; 
Doe  d.  Vincent  v.  Roe  (d).  The  balance  of  authority, 
therefore,  is  in  your  favour,  and  you  are  entitled  to  a  rule. 

Aldebson,  B. — It  is  impossible  that  the  parties  could 
have  been  misled. 


Pbb  Curiam. 


(a)  AiUe^  vol.  3,  p.  309 ;  S.  C. 
14  M.  &  W.  78S. 
(6)  8  ScoU,  3S5. 
(c)  5  Scott,  N.  R.  800 ;  S.  C. 


Rule  granted  («). 

4  M.  &  G.  810. 

(cO  9  Dowl.  43. 

(e)  See  also  Doe  d.  Yeomant  v. 
Aoe,  afUBf  vol.  2,  p.  23. 
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BowEN  V.  Evans. 
"rice  moved  on  behalf  of  the  plaintiff  in  this  suit,  for  a  An  application 

for  A  certiorari 

cerdorari  to  remove  the  above  cause  from  the  County  Court  to  ramove  tn 
of  Carmarthen  into  this  Court  It  was  an  action  of  replevin,  ^\J^  fttmTa 
and  the  affidavit  upon  which  he  moved  stated  that  the  title  .Co»»*y  Court 

\  into  one  of 

to  the  land,  on  which  the  distress  complained  of  had  been  the  luperior 
levied,  was  in  question ;  that  the  plaintiff,  on  the  14th  of  Westmintter. 
NoTember,  attended  at  the  said  County  Court  at  Car-  ^^o*Vict 
marthen,  and  declared  to  the  said  Court  that  the  rent  in  <7  ^^*\  '^'« 

1  ihottld  be 

respect  of  which  the  distress  was  taken  was  more  than  20/1,  made  to  a 

and  that  the  title  to  the  said  premises  was  in  dispute ;  that  clS^ben, 

he  became  bound  with  two  sufficient  sureties  who  were  ^court**** 

approved  of,  in  the  sum  of  SOOiL,  being  the  sum  which,  to 

the  Judge  of  the  said  Court,  seemed  reasonable,  regard 

being  had  to  the  nature  of  the  claim  and  the  alleged  value 

of  the  property  in  dispute,  to  prosecute  the  suit  with  effect^ 

and  without  delay,  according  to  the  provisions  of  the  statute 

in  that  case  made  and  provided ;  and  that  on  the  trial  of 

the  said  action,  several  important  questions  of  law  would 

have  to  be  determined  by  the  Court  in  which  such  action 

should  be  tried.  He  relied  on  the  9  &  10  Vict.  c.  95,  s.  121, 

which  enacts,  **  that  in  case  either  party  to  any  such  action 

of  replevin"*  brought  in  a  County  Court,  ''  shall  declare  to 

the  Coon  in  which  such  action  shall  be  brought,  that  the 

tide  to  any  corporeal  or  incorporeal  hereditament,  or  to 

any  toll,  market,  fair,  or  franchise,  is  in  question,  or  that  the 

rent  or  damage  in  respect  of  which  the  distress  shall  have 

been  taken  is  more  than  the  sum  of  twenty  pounds,  and 

shall  become  bound,  with  two  sufficient  sureties,  to   be 

approved  by  the  clerk  of  the  Court,  in  such  sums  as  to 

the  Judge  shall  seem  reasonable,  regard  being  had  to  the 

nature  of  the  claim,  and  the  alleged  value  or  amount  of 

the  property  in  dispute,  or  of  the   rent  or  damage,  to 

prosecute  the  suit  with  effect  and  without  delay,  and  to 

prove  before  the  Court  by  which  such  suit  shall  be  tried, 

▼OL.  VI.  o  J>.   &    L. 
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BOWEN 

Evans. 


that  such  title  as  aforesiud  is  in  dispute  between  the  parties, 
or  that  there  was  ground  for  believing  that  the  said  rent 
or  damage  was  more  than  twenty  pounds,  then,  and  not 
otherwise,  the  action  may  be  removed  before  any  Court 
competent  to  try  the  same,  in  such  manner  as  hath  been 
accustomed." 


Per  Curiam  (a). — This  application  must  be  made  to  a 
Judge  at  Chambers.  There  have  been  many  similar  cases 
at  Chambers.  The  object  of  the  statute  is  to  diminish  the 
amount  of  expense ;  and  by  the  course  which  the  plaintiff 
is  seeking  to  pursue,  the  expenses  would  be  quadrupled. 
If  the  Judge  entertains  any  doubt,  or  feels  any  difficulty, 
he  can  refer  the  matter  for  our  consideration. 

Rule  refused. 

(a)  PoUock,  C.  B.,  Parke,  B.,  Aldermm,  B.,  and  Boffe,  B.. 


Ibaaictioii 
broQAiit  in 
thb  Court  on 
ft  uaor*!  Inll, 
under  TGL^  it 
ftppeired  thftt 
tne  pUintiff 
rerioedand 
on  hb 


Wood  v.  Perrt. 

mSaDDELEY  had  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  he  should  not  bring  the  postea 
into  Court,  and  file  the  plea  roll,  so  that  the  defendant 
might  enter  a  suggestion  thereon  to  deprive  the  plaintiff 
of  his  costs,  the  verdict  being  for  a  sum  less  than  20L,  for 
badnMTwitibiin  which  a  pldnt  might  have  been  levied  in  a  district  County 
S aIIc?^^^^  Court,  under  the  statute  9  &  10  Vict  c.  95. 

well  Connty 

Conrt ;  that  the  defendant  resided  within  that  of  Brompton,  and  carried  on  his  bosiness  within 
that  of  Westminster.  The  bill  consisted  of  twenty- one  items.  As  to  three  of  these,  the  orders 
for  them  were  given,  and  the  goods  delivered  at  the  defendant's  residence,  and  die  work  done  at 
the  plaintiiTs  residence.  As  to  ten  others,  the  orders  were  given  and  the  goods  delivered  at  the 
defendant's  place  of  bosiness,  and  the  work  done  at  plaintiff's  residence.  And  in  one  case,  both 
the  order  was  given,  the  work  done,  and  the  goods  cteliv««d  at  plaintiff's  residence :  Hdd^  that 
these  items  were  so  connected  as  to  form  but  one  cause  of  action ;  that  one  item  having  arisen 
within  the  jurisdiction  of  a  County  Court,  the  cause  arose  **  in  a  material  point**  wiihio  that  juris- 
diction ;  that  the  superior  Court  had  no  concurrent  Jurisdiction  under  the  9  &  10  Vict,  c  95, 
it  128 ;  and  that,  therefore,  the  case  came  within  the  129th  section,  which  deprives  the  plaintiff 
of  costs. 
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The  affidavit  stated  that  an  action  had  been  brought  in  1848. 
the  superior  Court  by  the  plaintiff  agunst  the  defendant ;  wood" 
that  it  was  tried  before  the  sheriff  of  Middlesex  on  the       ^*'' 

Pbery. 
3rd  of  August  last,  and  a  verdict  found  for  the  plaintiff  for 

lOL  7s.  The  plaintiff  was  a  tailor,  who  resided  and  carried 
on  his  business  in  Chapel  Street,  Pentonville,  Islington, 
within  the  jurisdiction  of  the  Clerkenwell  County  Court 
The  defendant,  a  hairdresser  and  perfumer,  residing  at 
Na  7,  Clarendon  Villa,  Bridge  Road,  Hammersmith', 
within  the  jurisdiction  of  the  Brompton  County  (/ourt, 
and  carrying  on  his  business  at  the  Burlington  Arcade, 
within  the  jurisdiction  of  the  Westminster  County  Court 
The  plaintiff's  bill,  which  was  for  clothes  made  for  and 
supplied  to  the  defendant,  consisted  of  twenty-one  items. 
As  to  three  of  the  items,  the  orders  for  them  were  given 
and  the  goods  delivered  at  the  defendant's  residence,  within 
the  Brompton  jurisdiction,  and  the  work  done  at  the  plain- 
tiff's residence.  As  to  ten  other  items,  the  orders  were 
pven  and  the  goods  delivered  at  the  Burlington  Arcade, 
and  the  work  done  at  the  plaintiff's  residence.  And  in 
one  case,  both  the  order  was  given  and  the  work  done  and 
goods  delivered  at  the  plaintiff's  residence. 

fF.  H.  fFation  shewed  cause.  The  plaintiff  was  correct 
in  bringing  his  action  in  the  superior  Court  The  debt 
oonristed  of  different  items,  as  to  some  of  which  the  cause 
of  action  arose  within  the  jurisdiction  of  the  Court  within 
which  defendant  resided ;  as  to  some,  in  that  of  the  Court 
within  which  he  carried  on  his  business ;  and  as  to  others, 
within  that  of  the  Court  within  which  plaintiff  resided. 
It  did  not,  therefore,  come  within  the  9  &  10  Vict  ss.  128 
and  129.  [He  was  then  stopped  by  the  Court,  who  called 
upon] 

Baddeley  to  support  the  rule.  According  to  tha  true  con- 
struction of  the  9  &  10  Vict  c.  95,  ss.  128  and  129,  the  plain- 
tiff was  bound  to  bring  his  action  either  in  the  Brompton  or 

o  2 
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Westminster  County  Court,  and  not  in  the  superior  Court. 
If  any  doubt  exists,  that  construction  should  be  adopted 
which  is  in  fiivour  of  the  jurisdiction  of  the  inferior  Court ; 
Wimbish  V.  Tailbois  (a) ;  Bac.  Abr.  tit  **  CaurU/'  (D) ; 
Butler  y.  Carney  (Vy  The  words  of  the  128th  section  are, 
**  where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  Court  within 
which  the  defendant  dwells  or  carries  on  his  business,  &&** 
If  various  items  of  a  debt  accrue  in  difierent  parts,  a  creditor 
is  not  to  split  his  demand  and  to  go  into  different  Courts 
to  seek  separate  remedies ;  In  re  Aykroyd  (c).  Where 
some  material  part  of  a  plaintiff's  demand  arises  within  the 
jurisdiction  of  the  County  Court  within  which  he  resides 
or  carries  on  his  business,  the  suit  should  be  brought 
in  that  Court.  In  this  case  a  material  portion  of  the 
plaintiff's  demand  did  arise  within  the  jiuisdiction  of  the 
Court  in  which  the  defendant  resided. 

WaHcny  contra.  The  construction  sought  to  be  put  on 
the  statute  is  erroneous.  *'  Material  point"  does  not  mean  a 
mere  portion  of  the  demand,  but  a  *<  point"  connected  with 
the  whole  cause  of  action.  Here  there  are  two  causes  of 
action ;  one  for  work  done,  and  the  other  for  goods  sold, 
and  the  case  comes  within  the  decision  in  Neale  v.  Ellis  (</), 
where  it  was  held,  that  a  plaintiff  having  demands  for  the 
price  of  a  horse,  for  goods  sold  and  delivered,  and  for  rent, 
was  entidedi  after  having  recovered  the  price  of  the  horse 
in  a  county  Court,  to  sue  in  the  superior  Court,  for  the 
residue  of  his  claim ;  as  the  three  causes  of  action  were 
distinct 

Cur.  adv,  vuU. 

Alderson,  B.,  afterwards  {e)  delivered  the  judgment  of 
the  Court 

(a)  Plowden,  69.  vol.  5,  p.  701. 

(b)  Since  reported,  mUe,  p.  45.         (d)  Ante,  vol.  1,  p.  163. 
(e)  I  Ezch.  479 ;  S.  C.  ante,         (e)  In  Hilary  Vacation,  1849. 


V. 
PlllY. 


MICHAELMAS   TERM,    12    VICT.  ^^7 

This  was  an  application  to  the  Court  for  a  rule  that  the  IS4S. 
plaintiff  should  have  judgment  for  his  debt  recovered  in  Wood 
this  cause  without  costs,  on  the  ground  that  he  had  sued 
in  this  Court,  when  the  cause  of  action  had  arisen  **  wholly 
or  in  some  material  point**  within  the  jurisdiction  of  the 
Small  Debts  Court  of  Brompton,  within  which  jurisdiction 
the  defendant  was  resident 

The  question  originally  came  in  the  long  Vacation  before 
roe  at  Chambers,  and  I  ordered  that,  on  payment  of  the 
debt  to  the  plaintiff,  the  further  proceedings  should  be 
stayed  till  the  fourth  day  of  Michaelmas  Term. 

The  fiicts  of  the  case,  as  they  appear  on  the  affidavits, 
are  these : — The  pliuntiff  was  a  tailor,  who  resided  and 
carried  on  hb  business  in  Chapel  Street,  PentonviIle» 
Islington,  within  the  jurisdiction  of  the  Clerkenwell  County 
Court  The  defendant  was  a  hairdresser  and  perfumer, 
residing  within  the  jurisdiction  of  the  Brompton  County 
Court,  and  carrying  on  his  business  at  the  Burlington 
Arcade,  within  the  jurisdiction  of  the  Westminster  County 
Court  The  plaintiff's  demand  is  for  a  bill  containing 
various  items  of  clothes  made  for  and  supplied  to  the 
defendant  As  to  three  of  the  items  of  the  plaintiff's  bill, 
the  orders  for  them  were  given  and  the  goods  delivered  at 
the  defendant's  residence  within  the  Brompton  jurisdiction, 
and  the  work  done  at  the  plaintiff's  residence.  As  to  ten 
other  items,  the  orders  were  given  and  the  goods  delivered 
at  the  Burlington  Arcade,  and  the  work  done  at  the  plain* 
tifTs  residence.  And  in  one  case  both  the  order  was  given, 
and  the  work  done  and  goods  delivered,  at  the  plaintiff's 
residence. 

The  question  then  is,  whether  under  the  1 28th  section 
of  the  9  &  10  Vict  c.  95,  this  Court  had  a  concurrent 
jurisdiction  in  this  matter.  Here  the  plaintiff  dwells  within 
twenty  miles  of  the  defendant ;  and  the  question  is,  whether 
the  cause  of  action  arose  '*  wholly  or  in  some  material  point** 
within  the  jurisdiction  of  the  County  Courts  of  Brompton, 
where  the  defendant  resided,  of  of  Westminster,  where  he 
carried  on  his  business  when  this  action  was  brought 
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It  seems  clear^  that  if  each  of  the  items  is  to  be  treated 
as  constituting  a  separate  cause  of  action,  one  whole  cause 
of  action  arose  out  of  either  jurisdiction,  and  then  it  would 
seem  to  follow  that  the  superior  Court  was  the  only  Court 
in  which  the  whole  demand  could  be  recovered  in  one 
action.  But  we  think  this  must  be  determined  in  con- 
formity with  the  rule  laid  down  by  this  Court  in  Be  Ayhr 
rayd  (a).  We  there  laid  it  down,  that  where  a  tradesman 
has  a  bill  against  a  party  for  any  amount  in  which  the  items 
are  so  connected  together  that  it  appears  that  the  dealing 
is  not  intended  to  terminate  with  one  contract,  but  to  be 
continued,  so  that  one  item  if  not  paid  shall  be  united 
with  another,  and  form  one  continuous  demand,  the  whole 
together  forms  but  one  cause  of  action,  and  cannot  be 
divided.  In  other  words,  we  held  that  the  words  **  cause 
of  action"  in  thb  act  of  Parliament  meant  *<  cause  of  one 
action,**  and  were  not  to  be  limited  to  an  action  upon  one 
separate  contract  Now  here,  the  items  in  this  bill  are  thus 
connected  together,  and  the  whole  bill  forms  one  cause  of 
action.  Then,  if  so,  it  follows  that  it  is  a  cause  <^  action  not 
*<  wholly**  occurring  within  the  jurisdiction  of  the  County 
Court  either  of  Brompton  or  of  Westminster,  for  a  part  of 
it  occurs  within  the  jurisdiction  of  Clerkenwell,  where  the 
defendant  neither  resides  ncnr  carries  on  hb  business.  But 
does  it  arise  in  some  **  material  point"  within  the  two  first 
jurisdictions,  or  either  of  them?  We  think  it  does;  and 
we  are  dbposed  to  determine  the  question  by  laying  dovm 
some  definite  rule  which  may  be  easily  acted  upon ;  and 
to  hold  that  if  any  one  item  arises  within  the  jurisdiction 
of  a  County  Court  in  such  a  bill  as  this,  the  cause  of  acdon 
in  some  material  point  arises  within  that  jurisdiction.  In 
thb  case,  therefore,  as  the  superior  Court  has  no  concurrent 
jurisdiction  under  the  128th  section,  the  case  fiJb  within 
the  129th  section  of  the  act,  and  thb  rule  must  be 
absolute. 

Rule  absolute. 
(a)  1  Ezch.  479. 


MCHABTiMAB  TERM,   12   VICT.  1^ 


BbOOKBB  V.  COOPBB. 

HuRLSTONE  had  obtained  a  rale,  calling  on   the  To  deprive 
plaintiff  to  shew  caose,  why  he  should  not  forthwith  bring  of^oMUonder 
the  postea  into  Court,  and  file  the  plea  roll,  and  why  ^^*|J^ 
judgment  should  not  be  entered  thereon  for  the  sum  of  1. 139,  H  is 

neoeesary  thtt 

6/1  6#.  6dL  only,  being  the  amount  of  the  verdict  recovered  «  nffratkNi 
in  this  action;  and  why  the  defendant  should  not  be  at  entered  on 
liberty  to  enter  a  suggestion  on  the  roll,  to  deprive  the  '^y^^'  ** 
plaintiff  of  costs,  pursuant  to  the  statute  9  &  10  Vict  c.  95,  the  de^du^ 
8.  129.     The  a£Bdavit  on  which  the  rule  was  moved,  stated  afiniMtiTely 
that  the  action  was  brought  to  recover  the  sum  of  6i  6$.  6(1,  SjaJ^^^tin. 
for  goods  sold  and  delivered  by  plaintiff  to  defendant ;  that  ^^^ 
at  the  trial,  which  took  place  before  the  sheriff  of  Surrey  my  of  the 
on  the  22nd  of  August  last,  the  plaintiff  recovered  a  ^^^^ 
verdict  few  the  sum  of  67. 6$.  6rf.,  and  no  more ;  that  defend-  ?l2i®* 
ant  at  the  time  of  the  commencement  of  the  suit  resided 
and  dwelt,  and  does  still  reside  and  dwell  at  2,  Elizabeth 
Street,  Loduafields,  Walworth,  in  the  county  of  Surrey ;  and 
that  plaintiff  at  the  time  of  the  commencement  of  the  suit 
carried  on  his  trade  and  business  of  a  builder,  within  a 
short  distance  of  the  residence  of  the  defendant,  namely, 
on  Walworth  Common,  in   the  said  county  of  Surrey. 
That  plaintiff's  cause  of  action  arose  in  Walworth,  in  the 
county  of  Surrey,  within  the  jurisdiction  of  the  Camberwell 
County  Court  for  Surrey,  held  at  Denmark  Hill,  Camber- 
well,  in  the  said  county,  and  not  elsewhere ;  and  that  the 
residence  of  the  defendant  was  within  the  jurisdiction  of 
the  said  County  Court    That  no  officer  of  any  County 
Court  was  a  party  to  the  action,  or  was  so  at  the  commence- 
ment of  the  suit     That  defendant   at  the   time  of  the 
commencement  of  the  suit  was  liable  to  be  summoned  to 
the  said  County  Court  for  payment  of  the  said  sum ;  and 
that  for  the  said  cause  of  action  a  plaint  might  have  been 
entered  against  him  by  the  plaintiff  in   the   said  Court 
That  the  said  Camberwell  County  Court  for  Surrey,  held 
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1848.       at  Denmark  Hill,  is  a  Court  constituted  under  the  9  &  10 

BtLooKXh     ^'^^  ^'  ®^>  ^^^  ^^^^  ^^®  Judge,  before  whom  the  cause 
.  ^'  was  tried,  did  not  certify  that  the  said  cause  was  fit  to  be 

brought  in  a  superior  Court 

Collier  shewed  cause.     The  affidavit  is  not  sufficient,  as  it 
does  not  clearly  shew  that  the  plaintiff  ought  to  have  brought 
his  action  in  the  County  Court     The  application  is  founded 
on  the  128th  and  129th  sections.     By  the  128th  section  it 
is  enacted,  '^  that  all  actions  and  proceedings  which,  before 
the  passing  of  this  act,  might  have  been  brought  in  any  of 
her  Majesty's  superior  Courts  of  record,  where  the  pldntiff 
dwells  more  than  twenty  miles  firom  the  defendant,  or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  Court  within 
which  the  defendant  dwells  or  carries  on  his  business  at 
the  time  of  the  action  brought,  or  where  any  officer  of  the 
County  Court  shall  be  a  party,  except  in  respect  of  any 
claim  to  any  goods  and  chattels  taken  in  execution  of  the 
process  of  the  Court,  or  the  proceeds  or  value  thereof,  may 
be  brought  and  determined  in  any  such  superior  Court  at 
the  election  of  the  party  suing  or  proceeding,  as  if  this  act 
bad  not  been  passed."    By  section  129  it  is  enacted,  **  that 
if  any  action  shall  be  commenced  after  the  passing  of  this 
act,  in  any  of  her  Majesty's  superior  Courts  of  record,  for 
any  cause  other  than  those  lastly  herein-before  specified, 
for  which  a  plaint  might  have  been  entered  in  any  Court, 
holden  under  this  act,  and  a  verdict  shall  be  found  for  the 
plaintiff  for  a  sum  less  than  twenty  pounds,  if  the  said 
action  is  founded  on  contract,  or  less  than  five  pounds,  if 
it  be  founded  on  tort,  the  said  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs ;  and  if  a  verdict 
shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be 
entitled  to  his  costs  as  between  attorney  and  client,  unless 
in  either  case  the  Judge  who  shall   try  the  cause  shall 
certify  on  the  back  of  the  record  that  the  action  was  fit 
^o   be   brought   in   such   superior  Court"      Now,   it  has 
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been  ezpresRly  decided  by  the  Court  of  Cummon  Pleas,  1848. 
that  in  order  to  deprive  the  plaintiff  of  costs  under  bIookmi 
the  latter  section,  the  defendant  must  shew  affirmatively  _  »• 
that  the  case  is  not  within  any  of  the  exceptions  men- 
tioned in  the  former  section ;  Meetan  v.  NiehoUs  (a). 
Aqd  the  rule  there  laid  down  has  been  subsequently 
recognised  and  acted  on  by  this  Court,  in  the  case  of 
Butler  V.  Carney  {b).  This  the  defendant  has  failed  to  do. 
His  affidavit  does  not  state  that  the  plaintiff  dwelt  within 
twenty  miles  of  the  defendant's  place  of  residence ;  all  that 
it  alleges  is,  that  the  plaintiff  carried  on  his  trade  or 
business  within  a  short  distance  of  the  residence  of  the 
defendant,  namely,  on  Walworth  Common.  Now,  the 
Court  cannot  say  that  a  short  distance  is  less  than  twenty 
miles.  The  Court  cannot  take  judicial  notice,  that  Wal- 
worth Common  is  within  twenty  miles  of  Elizabeth  Street 

HurUione,  in  support  of  the  rule.  The  affidavit  is 
sufficient  for  the  object  for  which  it  is  sought  to  be  used. 
The  rule  is  of  a  twofold  character,  first,  that  judgment 
should  be  entered  for  the  sum  recovered  only ;  and,  secondly, 
that  the  defendant  should  be  at  liberty  to  enter  a  suggestion 
on  the  roll  to  deprive  the  plaintiff  of  costs.  The  cases 
cited  on  the  other  side  were  simply  applications  to  enter  a 
suggestion  on  the  roll.  And  although,  upon  their  authority 
the  defendant  may  be  held  to  be  precluded  from  claiming 
the  latter  branch  of  the  rule,  it  is  submitted  that  he  is  still 
entitled  to  the  first  The  language  of  the  129th  section  is 
relied  on,  which  says,  **  if  any  action  shall  be  commenced 
after  the  passing  of  this  act  in  any  of  her  Majesty's  superior 
Courts  of  record,  for  any  cause  other  than  those  lastly 
herein-before  specified,  for  which  a  plaint  might  have 
been  entered  in  any  Court  holden  under  thb  act,  and  a 
veidict  shall  be  found  for  the  plaintiff  for  a  sum  less  than 


(o)  Ante,  vol.  5,  p.  799 ;  S.  C.  5  C.  B.  848. 
(6)  Since  reported,  ante,  p.  45. 
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1848.        twenty  pounds,''  "  the  said  plaintiff  shall  have  judgment 
Baoona      ^  recover  such  sum  only,  and  no  costs."    The  only  duty, 
V.  therefore,  that  it  imposes  on  the  defendant  is,  to  shew  that 

the  cause  was  one  for  which  a  plaint  might  have  been 
entered  in  a  County  Court  On  the  affidavit  this  distinctly 
appears,  for  it  avers  that  a  verdict  was  found  for  a  sum  less 
than  20L,  that  the  cause  arose,  and  the  plaintiff  dwelt 
within  the  jurisdiction  of  the  Camberwell  County  Court 
Having  done  that,  the  onus  falls  on  the  plaintiff  to  prove 
that  he  comes  within  the  exceptions  specified,  and  is  not 
bound  to  sue  in  an  inferior  Court  Under  the  old  Court  of 
Requests'  Acts,  the  affidavit  might  have  been  insufficient 
But  the  language  used  in  them  differs  materially  from,  and 
is  far  more  stringent  than  that  employed  in  the  present 
statute.  By  the  3  Jac.  1,  c  15,  s.  4,  it  is  enacted,  that  **if 
in  any  action  of  debt,"  &c.,  ^'it  shall  appear  to  the  Judge  or 
Judges  of  the  Coiut  where  such  action  shall  be  sued,"  &c., 
''  that  the  debt  to  be  recovered  by  the  plaintiff  in  such  action 
doth  not  amount  to  the  sum  of  forty  shillings,  and  the  de- 
fendant in  such  action  shall  duly  prove,  either  by  sufficient 
testimony,  or  by  his  own  oath,  to  be  allowed  by  any  the  Judge 
or  Judges  of  the  said  Court  where  such  action  shall  depend, 
that  at  the  time  of  the  commencing  of  such  action  such 
defendant  was  inhabiting  and  resiant  in  the  city  of  London, 
or  the  liberties  thereoi^  as  above,  that  in  such  case  the  said 
Judge  or  Judges  shall  not  allow  to  the  said  plaintiff  any 
costs  of  suit,"  &c.  From  this,  therefore,  it  is  manifest  that 
certain  Acts  were  to  be  ascertained  and  established  to  the 
satisfaction  of  the  Court  before  the  plaintiff  could  be  deprived 
of  his  costs.  But  here  nothing  of  the  kind  is  required. 
[Parke,  B. — You  must  have  a  suggestion.  There  must 
be  some  reason  assigned  on  the  record,  why  the  plaintiff 
should  not  get  his  costs.  You  must  bring  your  case  within 
the  words  of  the  129th  section,  which  are,  **for  any  cause 
other  than  those  lastly  herein-before  specified,"  you  must 
shew  by  your  affidavit  that  the  action  was  commenced  for  a 
cause  other  than  those  before  specified,  and  that  it  was  one 
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for  which  a  plaint  might  have  been  entered  in  the  County        1  ^48- 
Court     This  was  the  principle  laid  down  in  the  case  of     brookee 
Meetan  v.  NkhoUs  (a),  and  Butler  v.  Comey  (i).]     These  •• 

cases  were  applications  to  enter  a  suggesdon  on  the  record. 
[Parhe^  B. — The  application  to  enter  up  a  judgment  for  costs 
only  is  the  same  thing.  The  rule  was  long  since  adopted, 
that  if  there  b  any  reason  for  departing  from  the  Statute  of 
Gloucester,  then  it  must  be  shewn  by  a  suggestion  on  the 
record,  in  order  that  the  plaintiff  might,  if  he  pleased,  be  at 
liberty  to  traverse  it.  This  was  established  by  this  Court 
in  the  case  of  Watson  v.  QuUier  {c\  where  the  law  relating 
to  suggestions  was  fully  gone  into.]  By  the  129th  section 
it  is  required,  that  the  Judge  should  certify  on  the  back  of 
the  record  that  the  action  was  fit  to  be  brought  in  a  superior 
Court  And  yet  it  has  been  decided  by  the  Court  of 
Queen's  Bendi,  in  the  case  Nind  t.  Rhodes  (d),  that  the 
affidavit  need  not  negative  that  fact 

PoUiOCK,  C.  B. — The  reason  why  it  is  unnecessary  to 
negative  that  is,  that  the  record  is  in  Court,  and  will  speak 
for  it8el£ 


PebCubiabi. 


Rule  discharged. 


(a)  AnU,  voL  6,  p.  799 ;  S.  C.         (c)  1 1  M.  &  W.  760. 
5  C.  B.  84S.  id)  Ante,  voL  5,  p.  621. 

{b)  Since  reported,  ante,  p.  45. 
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1848. 

Norton  v.  Walker. 

To  an  action  C/ASE  against  the  sheriff  of  Yorkshire.     The  first  count 

^nrifffbran  ^^  ^^^  declaration  stated,  that  a  judgment  had  been  reco- 

•JJ^J^^j^**^  vered  by  the  plaintiff  in  the  Court  of  Exchequer  against 

demurrer,  that  John  Robinson  and  Thomas  Turlay,  for  the  sum  of  1319iL> 

plea  under  the  damages  and  costs.   That  thereupon  the  plaintiff  sued  out  a 

c.  122, 1^23,  ^^  ^^  against  the  said  Robinson  and  Turlay,  directed  to 

that  a  fiat  had  ^jj^j  sheriff  of  Yorkshire,  and  duly  indorsed  and  delivered  it 

lasued  under  ^  '  ./ 

which  the  pri-  to  him*     That  afterwards  the  defendant,  as  such  sheriff 

been,  by  the  within  his  bailiwick,  took  and  arrested  the  said  Robinson 

^ivedbimk.  ^^^  Turlay,  and  then  by  virtue  of  the  said  writ  kept  and 

rapt.ihathe  detained   them    in    his   custody  from   thence,  until  the 

hadbeen  •  ^      ,  ,  .  . 

arretted  while  defendant,  as  such  sheriff,  to  wit,  on,  &c.,  without  the 

^ll^'^^^^^l^,  leave  or  license,  and  against  the  will  of  the  plaintiff, 

the  m»di]^ion  suffered  and  permitted  the  said  John  Robinson  to  escape 

ofhisnunmons  and  go  at  large,  wheresoever  he  would,  out  of  the  custody 

duly  ngm&df  .  • 

the  defendant  of  the  defendant,  then  being  such  sheriff,  the  said  sum  of 
him ;  *id^Bt  ^onej  being  then  and  still  wholly  unpaid  and  unsatisfied. 
■^•™9^  The  third  count,  after  stating  the  judgment,  and  the 
duly  declared  suing  out  and  lodging  of  the  ca.  sa.  with  the  defendant, 
•Rewords  proceeded  to  state  that,  before  the  writ  was  executed,  a 
nmir  in^'  fiat  in  bankruptcy  was  issued  against  Robinson  and  Turlay, 
^  o  ^^n  directed  to  the  Leeds  District  Court  of  Bankruptcy,  under 
mean  the  which  fiat  Mr.  Bulge,  then  one  of  the  Commissioners  of 
jnd^Bdbank-  ^^e  said  District  Court,  adjudged  the  said  Robinson  and 
ru^de^ikdt!^*  Turlay  to  be  bankrupts,  and  that  a  duplicate  of  such 
oven  though  adjudication  having  been  served  on  each  of  them  the  said 
bankrupt  de  Robinson  and  Turlay,  Robinson  surrendered  to  the  fiat 
^°^  and  gave  his  consent  in  writing  to  the  adjudication.     It 

then  went  on  to  state,  that  after  such  surrender,  but  before 
the  expiration  of  five  days  from  the  service  of  the  said 
duplicate  on  each  of  them  the  said  Robinson  and  Turlay, 
and  before  Turlay  had  surrendered  or  consented  to  the 
adjudication,  the  defendant  by  virtue  of  the  said  writ  of 
ca.  sa.  arrested  the  said  Robinson,  and  afterwards,  before 
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the  expiration  of  the  said  five  days,  discharged  the  said        1848. 
Robinson   from   custody.     It  also   charged   certain  other       noeton 
breaches  of  duty  by  the  defendant,  which,  however,  were  *• 

not  material  in  the  present  case. 

Third  plea  to  the  first  count  That  theretofore  and 
before  the  taking  and  arresting  in  the  first  count  mentioned, 
&C.,  the  said  Robinson  and  Turlay  were  sharebrokers  and 
copartners  in  trade,  subject  to  the  bankrupt  laws;  that 
they  filed  in  the  office  of  the  Lord  Chancellor's  secretary 
of  bankrupts — each  a  declaration  in  writing  of  insolvency ; 
that  they  afterwards  petitioned  the  Lord  Chancellor  to  issue 
a  fiat  against  them  in  bankruptcy ;  that  the  Lord  Chancellor, 
upon  reading  the  said  petition  so  made  to  him,  &c.,  duly 
made  and  issued,  within  two  months  fix>m  the  said  filing  of 
the  said  declaration^  the  said  Lord  Chancellor's  fiat  in  bank- 
niptcy  agunst  them  the  said  Robinson  and  Turlay  under  his 
hand^  and  directed  to  the  District  Court  of  Bankniptcy  at 
Leeds,  &c. ;  by  virtue  of  which  said  fiat,  the  said  District 
Court  duly  adjudged  and  declared  the  said  Robinson  and 
Turlay  to  be  bankrupts,  &c.;  that  a  duplicate  of  such 
adjudication  was  served  on  the  said  Robinson  and  Turlay 
severally;  that  afterwards,  &c.,  within  five  days  fix>m  the 
service  of  the  said  duplicate  of  adjudication,  Robinson 
surrendered  to  the  fiat,  and  gave  his  consent  in  writing  to 
the  adjudication  and  that  the  same  might  be  advertised; 
that  afterwards,  to  wit,  on,  &c.,  the  said  Court  appointed 
certain  days  for  the  sittings  for  the  said  Robinson  and 
Turlay  to  surrender  and  conform  according  to  the  statutes 
then  in  force  concerning  bankruptcy ;  that  the  said  District 
Court  caused  a  summons  in  writing,  signed  by  W.  Burge, 
being  then  a  Commissioner  of  the  said  Court,  to  be  served 
personally  upon  the  said  Robinson  before  the  first  of  the  days 
appointed  for  the  sittings,  by  which  summons,  after  reciting 
that  a  fiat  in  bankruptcy  had  been  awarded  and  issued  forth 
against  the  said  Robinson  and  Turlay,  they  were  required 
perscKially  to  appear  before  the  said  Court  on  the  6th  of 
February,  or  on  the  20th  of  February,  1 847,  such  last  day 
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Westminster  County  Court,  and  not  in  the  superior  Court 
If  any  doubt  exists,  that  construction  should  be  adopted 
which  is  in  fiivour  of  the  jurisdiction  of  the  inferior  Court; 
mmbish  Y.  TaiUms  (a) ;  Bac.  Abr.  tit.  «  Owoif,"  (D) ; 
Butler  v.  Carney  (&).  The  words  of  the  128  th  section  are, 
*^  where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  Court  within 
which  the  defendant  dwells  or  carries  on  his  business,  &&** 
If  various  items  of  a  debt  accrue  in  difierent  parts,  a  creditor 
is  not  to  split  his  demand  and  to  go  into  different  Courts 
to  seek  separate  remedies ;  In  re  Aykroyd  (c).  Where 
some  material  part  of  a  plaintiff's  demand  arises  within  the 
jurisdiction  of  the  County  Court  within  which  he  resides 
or  carries  on  his  business,  the  suit  should  be  brought 
in  that  Court  In  this  case  a  material  portion  of  the 
plaintiff's  demand  did  arise  within  the  jiurisdiction  <^  the 
Court  in  which  the  defendant  resided. 

fVatsony  contra.  The  construction  sought  to  be  put  on 
the  statute  is  erroneous.  '^  Material  point"  does  not  mean  a 
mere  portion  of  the  demand,  but  a  *^  point"  connected  with 
the  whole  cause  of  action.  Here  there  are  two  causes  of 
action ;  one  for  work  done,  and  the  other  for  goods  sold, 
and  the  case  comes  within  the  decision  in  Neale  v.  EOU  (d), 
where  it  was  held,  that  a  plaintiff  having  demands  for  the 
price  of  a  horse,  for  goods  sold  and  delivered,  and  for  rent, 
was  entided,  after  having  recovered  the  price  of  the  horse 
in  a  county  Court,  to  sue  in  the  superior  Court,  for  the 
residue  of  his  claim ;  as  the  three  causes  of  action  were 
distinct 

Cur.  adv.  vuU. 

Aldebson,  B.,  afterwatds  {e)  delivered  the  judgment  of 
the  Court 

(a)  Flowden,  69.  vol.  6,  p.  701. 

(b)  Since  reported,  ante,  p.  46.         (d)  Ante,  vol.  1,  p.  163. 
(e)  I  Exch.  479 ;  S.  C.  ante,         (e)  In  Hikry  Vacation,  1S49. 
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This  was  an  aj^lication  to  the  Court  for  a  rule  that  the  IB4S. 
plaintiff  should  have  judgment  for  his  debt  recovered  hi 
thb  cause  without  costs,  on  the  ground  that  he  had  sued 
in  this  Court,  when  the  cause  of  action  had  arisen  **  wholly 
or  in  some  material  point**  within  the  jurisdiction  of  the 
Small  Debts  Court  of  Brompton,  withiu  which  jurisdiction 
the  defendant  was  resident 

The  question  originally  came  in  the  long  Vacation  before 
me  at  Chambers,  and  I  ordered  that,  on  payment  of  the 
debt  to  the  plaintiff,  the  forther  proceedings  should  be 
itayed  till  the  fourth  day  of  Michaelmas  Term. 

The  fiicts  of  the  case,  as  they  appear  on  the  affidavits, 

ire  these : — The  phuntiff  was  a  tailor,  who  resided  and 

carried  on  his  business   in   Chapel    Street,   PentonvilIe» 

Islington,  within  the  jurisdiction  of  the  Clerkenwell  County 

Court     Hie  defendant  was  a  hairdresser  and  perfumer, 

residing  within  the  jurisdiction  of  the  Brompton  County 

Court,  and  carrying  on  his  business  at  the  Burlington 

Arcade,  within  the  jurisdiction  of  the  Westminster  County 

Court     The  plaintiff's  demand  is  for  a  bill  containing 

various  items  of  clothes  made  for  and  supplied  to  the 

defendant    As  to  three  of  the  items  of  the  pliuntiff's  bill, 

tlie  orders  for  them  were  given  and  the  goods  delivered  at 

the  defendant's  residence  within  the  Brompton  jurisdiction, 

and  the  work  done  at  the  plaintiff's  residence.     As  to  ten 

other  items^  the  orders  were  f^ven  and  the  goods  delivered 

at  the  Burlington  Arcade,  and  the  work  done  at  the  plain* 

tiff's  residence.    And  in  one  case  both  the  order  was  given, 

and  the  work  done  and  goods  delivered,  at  the  plaintiff's 

residence. 

The  question  then  is,  whether  under  the  1 28th  section 
of  the  9  &  10  Vict  c  95,  this  Court  had  a  concurrent 
jurisdiction  in  this  matter.  Here  the  plaintiff  dwells  within 
twenty  miles  of  the  defendant ;  and  the  question  is,  whether 
the  cause  of  action  arose  **  wholly  or  in  some  material  point*' 
within  the  jurisdiction  of  the  County  Courts  of  Brompton, 
where  the  defendant  resided,  or  of  Westminster,  where  he 
carried  on  his  business  when  this  action  was  brought 
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It  seems  clear,  that  if  each  of  the  items  is  to  be  treated 
as  constituting  a  separate  cause  of  action,  one  whole  cause 
of  action  arose  out  of  either  jurisdiction,  and  then  it  would 
seem  to  follow  that  the  superior  Court  was  the  only  Court 
in  which  the  whole  demand  could  be  recovered  in  one 
action.  But  we  think  this  must  be  determined  in  con- 
formity with  the  rule  laid  down  by  this  Court  in  Be  Ayir 
royd  (a).  We  there  laid  it  down,  that  where  a  tradesman 
has  a  bill  against  a  party  for  any  amount  in  which  the  items 
are  so  connected  together  that  it  appears  that  the  dealing 
is  not  intended  to  terminate  with  one  contract,  but  to  be 
continued,  so  that  one  item  if  not  paid  shall  be  united 
with  another,  and  form  one  continuous  demand,  the  whole 
together  forms  but  one  cause  of  action,  and  cannot  be 
divided.  In  other  words,  we  held  that  the  words  ^  cause 
of  action"  in  thb  act  of  Parliament  meant  **  cause  of  one 
action,"  and  were  not  to  be  limited  to  an  action  upon  one 
separate  contract  Now  here,  the  items  in  this  bill  are  thus 
connected  together,  and  the  whole  bill  forms  one  cause  of 
action.  Then,  if  so,  it  follows  that  it  is  a  cause  of  action  not 
**  wholly"  occurring  within  the  jurisdiction  of  the  County 
Court  either  of  Brompton  or  of  Westminster,  for  a  part  of 
it  occurs  within  the  jurisdiction  of  Clerkenwell,  where  the 
defendant  neither  resides  nor  carries  on  his  business.  But 
does  it  arise  in  some  <<  material  point"  within  the  two  first 
jurisdictions,  or  either  of  them?  We  thmk  it  does;  and 
we  are  disposed  to  determine  the  question  by  laying  down 
some  definite  rule  which  may  be  easily  acted  upcm ;  and 
to  hold  that  if  any  one  item  arises  within  the  jorisdicUon 
of  a  County  Court  in  such  a  bill  as  this,  the  cause  of  action 
in  some  material  point  arises  within  that  jurisdiction.  In 
this  case,  therefore,  as  the  superior  Court  has  no  concurrent 
jurisdiction  under  the  128th  section,  the  case  fidb  within 
the  129th  section  of  the  act,  and  this  rule  must  be  made 
absolute. 

Rule  absolute. 

(a)  1  Exch.  479. 
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Bbookrb  o.  Coopbb. 

HURLSTONE  had  obtained  a  rale,  calling  on  the  Todepdve 
plaintiff  to  ahew  cauae,  why  he  should  not  forthwith  bring  of  mu  under 
the  poatea  into  Court,  and  file  the  plea  roll,  and  why  ^^^^ 
judgment  should  not  be  entered  thereon  for  the  sum  of  «•  129>  ^^  >* 

necesHurj  that 

6JL  6«.  6dL  only,  being  the  amount  of  the  verdict  recovered  « gomMion 
m  this  action;  and  why  the  defendant  should  not  be  at  entoradon 


liberty  to  enter  a  suggestion  on  the  roll,  to  deprive  the  ^^^ijj^ 
[daintiff  of  coats,  pursuant  to  the  statute  9  &  10  Vict  c.  95,  the  Mmiux 
s.  129.     The  affidavit  on  which  the  rule  ^ras  moved,  stated  afinnatWely 
that  the  action  was  brought  to  recover  the  sum  of  61 6s.  6(21,  ^Jum  pllui^ 
for  goods  sold  and  delivered  by  plaintiff  to  defendant ;  that  ^^^^ 
at  the  trial,  which  took  place  before  the  sheriff  of  Surrey  any  of  the 
on  the  22nd  of  August  last,  the  phdntiff  recovered  a  ^^^led^ 
verdict  fi»  the  sum  of  6/.  6#.  6rf.,  and  no  more ;  that  defend-  ^^jj^** 
ant  at  the  time  of  the  commencement  of  the  suit  resided 
and  dwelt,  and  does  still  reside  and  dwell  at  2,  Elizabeth 
Street,  Lodmfields,  Walworth,  in  tiie  county  of  Surrey ;  and 
that  plaintiff  at  the  time  of  the  cominencement  of  the  suit 
cairied  on  his  trade  and  business  of  a  builder,  within  a 
short  distance  of  the  residence  of  the  defendant,  namely, 
on  Walworth  Common,  in   the  said  county  of  Surrey. 
That  plaintiff's  cause  of  action  arose  in  Walworth,  in  the 
county  of  Surrey,  within  the  jurisdiction  of  the  Camberwell 
County  Court  for  Surrey,  held  at  Denmark  Hill,  Camber- 
well,  in  the  said  county,  and  not  elsewhere ;  and  that  the 
residence  of  the  defendant  was  within  the  jurisdiction  of 
the  said  County  Court    That  no  officer  of  any  County 
Court  was  a  party  to  the  action,  or  was  so  at  the  commence- 
ment of  the  suit    That  defendant  at  the   time  of  the 
commencement  of  the  suit  was  liable  to  be  summoned  to 
the  said  County  Court  for  payment  of  the  said  sum ;  and 
that  for  the  said  cause  of  action  a  plaint  might  have  been 
entered  against  him  by  the  plaintiff  in  the  said  Court. 
That  the  said  Camberwell  County  Court  for  Surrey,  held 


CppPXB« 
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1848.       at  Denmark  Hill^  is  a  Court  constituted  under  the  9  &  10 

Beookeb  ^^^^  ^  ®^>  *^^  ^^^^  ^®  Judge,  before  whom  the  cause 
was  tried,  did  not  certify  that  the  said  cause  was  fit  to  be 
brought  in  a  superior  Court 

ColUer  shewed  cause.     The  affidavit  is  not  sufficient,  as  it 
does  not  clearly  shew  that  the  plaintiff  ought  to  have  brought 
lus  action  in  the  County  Court     The  application  is  founded 
on  the  128th  and  129th  sections.     By  the  128th  section  it 
is  enacted,  **  that  all  actions  and  proceedings  which,  before 
the  passing  of  this  act,  might  have  been  brought  in  any  of 
her  Majesty's  superior  Courts  of  record,  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant,  or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  Court  within 
which  the  defendant  dwells  or  carries  on  his  business  at 
the  time  of  the  action  brought,  or  where  any  officer  of  the 
County  Court  shall  be  a  party,  except  in  respect  of  any 
claim  to  any  goods  and  chattels  taken  in  execution  of  the 
process  of  the  Court,  or  the  proceeds  or  value  thereof  may 
be  brought  and  determined  in  any  such  superior  Court  at 
the  election  of  the  party  suing  or  proceeding,  as  if  this  act 
had  not  been  passed."    By  section  129  it  is  enacted,  ^  that 
if  any  actiop  shall  be  commenced  after  the  passing  of  this 
act,  in  any  of  her  Majesty's  superior  Courts  of  record,  for 
any  cause  other  than  those  lastly  herein-before  specified, 
for  which  a  plaint  might  have  been  entered  in  any  Court, 
holden  under  this  act,  and  a  verdict  shall  be  found  for  the 
plaintiff  for  a  sum  less  than  twenty  pounds,  if  the  said 
action  is  founded  on  contract,  or  less  than  five  pounds,  if 
it  be  founded  on  tort,  the  said  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs ;  and  if  a  verdict 
shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be 
entitled  to  his  costs  as  between  attorney  and  client,  unless 
in  either  case  the  Judge  who  shall   try  the  cause   shall 
certify  on  the  back  of  the  record  that  the  action  was  fit 
to   be   brought   in   such   superior  Court"      Now,   it  has 
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been  expressly  decided  by  the  Court  of  Common  Pleas, 
that  in  order  to  deprive  the  plaintiff  of  costs  under 
the  latter  section,  the  defendant  must  shew  affirmatively 
that  the  case  is  not  within  any  of  the  exceptions  men- 
tioned in  the  former  section ;  Meetan  v.  NtehoUs  (a). 
Aod  the  rule  there  laid  down  has  been  subsequently 
recognised  and  acted  on  by  this  Court,  in  the  case  of 
Bntkr  v.  Carney  (b).  This  the  defendant  has  failed  to  da 
His  affidavit  does  not  state  that  the  plaintiff  dwelt  within 
twenty  miles  of  the  defendant's  place  of  residence ;  all  that 
it  alleges  is,  that  the  plaintiff  carried  on  his  trade  or 
business  within  a  short  distance  of  the  residence  of  the 
defendant,  namely,  on  Walworth  Common.  Now,  the 
Court  cannot  say  that  a  short  distance  is  less  than  twenty 
miles.  The  Court  cannot  take  judicial  notice,  that  Wal- 
worth Common  is  within  twenty  miles  of  Elizabeth  Street 

HurUitmef  in  support  of  the  rule.  The  affidavit  is 
sufficient  for  the  object  for  which  it  is  sought  to  be  used. 
The  rule  is  of  a  twofold  character,  first,  that  judgment 
should  be  entered  for  the  sum  recovered  only ;  and,  secondly, 
that  the  defendant  should  be  at  liberty  to  enter  a  suggestion 
on  the  roll  to  deprive  the  plaintiff  of  costs.  The  cases 
cited  on  the  other  side  were  simply  applications  to  enter  a 
suggestion  on  the  roll.  And  although,  upon  their  authority 
the  defendant  may  be  held  to  be  precluded  firom  claiming 
the  latter  branch  of  the  rule,  it  is  submitted  that  he  is  still 
entitled  to  the  first  The  language  of  the  129th  section  is 
relied  on,  which  says,  **  if  any  action  shall  be  commenced 
after  the  passing  of  this  act  in  any  of  her  Majesty's  superior 
CkHirts  of  record,  for  any  cause  other  than  those  lastly 
herein-before  specified,  for  which  a  plaint  might  have 
been  entered  in  any  Court  holden  under  this  act,  and  a 
veidict  shall  be  found  for  the  plaintiff  for  a  sum  less  than 


(a)  Ante,  vol.  5,  p.  799 ;  S.  C.  5  C.  B.  848. 
(6)  Since  reported,  ante,  p.  45. 


202  CA8B8  ON  POINTS  OP  PRACTICK,  KXCH. 

1848.        twenty  pounds,''  **  the  said  plaintiff  shall  have  judgment 
Ti^Z^^m^    to  recover  such  sum  only,  and  no  costs.**    The  only  duty, 
*•  therefore,  that  it  imposes  on  the  defendant  is,  to  shew  that 

the  cause  was  one  for  which  a  plaint  might  have  been 
entered  in  a  County  Court  On  the  affidavit  this  dbtincdy 
appears,  for  it  avers  that  a  verdict  was  found  for  a  sum  less 
than  20L,  that  the  cause  arose,  and  the  plaintiff  dwelt 
within  the  jurisdiction  of  the  Camberwell  County  Court 
Having  done  that,  the  onus  falls  on  the  plaintiff  to  prove 
that  he  comes  within  the  exceptions  specified,  and  is  not 
bound  to  sue  in  an  inferior  Court  Under  the  old  Court  of 
Requests'  Acts,  the  affidavit  might  have  been  insufficient 
But  the  language  used  in  them  differs  materially  from,  and 
is  fiur  more  stringent  than  that  employed  in  the  present 
statute.  By  the  3  Jac.  1,  c  16,  s.  4,  it  is  enacted,  that  ''if 
in  any  action  of  debt,**  &c.,  ''it  shall  appear  to  the  Judge  or 
Judges  of  the  Court  where  such  action  shall  be  sued,**  &c, 
"  that  the  debt  to  be  recovered  by  the  plaintiff  in  such  action 
doth  not  amount  to  die  sum  of  forty  shillings,  and  the  de- 
fendant in  such  action  shall  duly  prove,  either  by  sufficient 
testimony,  or  by  his  own  oath,  to  be  allowed  by  any  the  Judge 
or  Judges  of  the  said  Court  where  such  action  shall  depend, 
that  at  the  time  of  the  commencing  of  such  action  such 
defendant  was  inhabiting  and  resiant  in  the  dty  of  London, 
or  the  liberties  thereof  as  above,  that  in  such  case  the  said 
Judge  or  Judges  shall  not  allow  to  the  said  {^intiff  any 
costs  of  suit,**  &c.  From  this,  therefore,  it  is  manifest  that 
certain  ftcts  were  to  be  ascertained  and  established  to  the 
satisfiM^don  of  die  Court  before  the  plaindff  could  be  deprived 
of  his  costs.  But  here  nothing  of  the  kind  is  required. 
[Parke,  B. — You  must  have  a  suggestion.  There  must 
be  some  reason  assigned  on  the  record,  why  the  plaintiff 
should  not  get  his  costs.  You  must  bring  your  case  within 
the  words  of  the  129th  secdon,  which  are,  "  for  any  cause 
other  than  those  lasdy  herein-before  specified,"  you  must 
shew  by  your  affidavit  that  the  acdon  was  commenced  for  a 
cause  other  than  those  before  specified,  and  that  it  was  one 
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for  which  a  plaint  might  have  been  entered  in  the  County        1848. 
Court     This  was  the  principle  laid  down  in  the  case  of     BaooMB 
Meetan  v.  Nicholb  (a),  and  Butler  v.  Comey  (6).]     These      ^* 
cases  were  applications  to  enter  a  suggestion  on  the  record. 
[Parke,  B. — The  application  to  enter  up  a  judgment  for  costs 
only  is  the  same  thing.     The  rule  was  long  since  adopted, 
that  if  there  is  any  reason  for  departing  from  the  Statute  of 
Gloucester,  then  it  must  be  shewn  by  a  suggestion  on  the 
record,  in  order  that  the  plaintiff  might,  if  he  pleased,  be  at 
liberty  to  traverse  it    This  was  established  by  this  Court 
in  the  case  of  Watson  v.  Quitter  {c\  where  the  law  relating 
to  suggestions  was  fully  gone  into.]     By  the  129tb  section 
it  is  required,  that  the  Judge  should  certify  on  the  back  of 
the  record  that  the  action  was  fit  to  be  brought  in  a  superior 
Court     And  yet  it  has  been  decided  by  the  Court  of 
Queen's  Bench,  in  the  case  Nind  v.  Rhodes  (d),  that  the 
affidavit  need  not  negative  that  fact 

Pollock,  C.  B. — The  reason  why  it  is  unnecessary  to 
negative  that  is,  that  the  record  is  in  Court,  and  will  speak 
for  itself 


Feb  Curiam. 


Rule  discharged. 


(a)  Ante,  voL  5,  p.  799 ;  S.  C.         (e)  ]1  M.  &  W.  760. 

5  C.  B.  S4S.  {d)  Ante,  vol.  5,  p.  621. 

(b)  Since  reported,  mUe,  p.  45. 
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1848. 

Norton  o.  Walkeb. 

To  an  tction  C/ ASE  against  the  sheriff  of  Yorkshire.     The  first  count 

dSwiffforan  ^^  ^^®  declaration  stated,  that  a  judgment  had  been  reco- 

JJ»PJ^««»  vered  by  the  plaintiff  in  the  Court  of  Exchequer  against 

demmrer,  that  John  Robinson  and  Thomas  Turlay,  for  the  sum  of  IZ\9L, 

plea  iindflr  the  damages  and  costs.   That  thereupon  the  plaintiff  sued  out  a 

c.^^^tr23»  <^  B^  against  the  said  Robinson  and  Turlay,  directed  to 

that  a  flat  had  {^^  sheriff  df  Yorkshire,  and  duly  indorsed  and  delivered  it 

which  the  pri-  to  hioL     That  afterwards  the  defendant,  as  such  sheriff 

been,  by  the  Within  his  bailiwick,  took  and  arrested  the  sdd  Robinson 

g^E^JbS-  *"^  Turlay,  and  then  by  virtue  of  the  said  writ  kept  and 

{^^^•the  detained   them    in    his   custody  from   thence,  until  the 

arreitedwhfle  defendant,  as  such  sheriff,  to  wit,  on,  &c,  without  the 

SU'^IJJJ^Jder,  leave  or  license,  and  against  the  will  of  the   plaintiff, 

the  mSii^ioo  ^"^^'^  *^^  permitted  the  said  John  Robinson  to  escape 

ofhisioaiiiMQs  and  go  at  large,  wheresoever  he  would,  out  of  the  custody 

doly  tigned,  00  ^  ^  */ 

the  defondant  of  the  defendant,  then  being  such  sheriff,  the  said  sum  of 
him ;  ^thoSt  ™oney  being  then  and  still  wholly  unpaid  and  unsatisfied. 
J^™?^  The  third  count,  after  stating  the  judgment,  and  the 
dulv  declared  suing  out  and  lodging  of  the  ca.  sa.  with  the  defendant, 
TTbewwdi  proceeded  to  state  that,  before  the  writ  was  executed,  a 
nmr'inl^a*  ^^^  ^  bankruptcy  was  issued  against  Robinson  and  Turlay, 
5  &  6  Vict  directed  to  the  Leeds  District  Court  of  Bankruptcy,  under 
mean  the  which  fiat  Mr.  Burge,  then  one  of  the  Commissioners  of 

jod^edbauk-  ^^^  ^^  District  Court,  adjudged  the  ssud  Robinson  and 
ro^tde*ftl^'  Turlay  to  be  bankrupts,  and  that  a  duplicate  of  such 
oven  though  adjudication  having  been  served  on  each  of  them  the  siud 
bankraptde  Robinson  and  Turlay,  Robinson  surrendered  to  the  fiat 
J^'^  and  gave  his  consent  in  writing  to  the  adjudication.     It 

then  went  on  to  state,  that  after  such  surrender,  but  before 
the  expiration  of  five  days  from  the  service  of  the  said 
duplicate  on  each  of  them  the  said  Robinson  and  Turlay, 
and  before  Turlay  had  surrendered  or  consented  to  the 
adjudication,  the  defendant  by  virtue  of  the  said  writ  of 
ca.  sa.  arrested  the  said  Robinson^  and  afterwards,  before 
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the  expiration  of  the  said  five  days,  discharged  the  said        1848. 
Robinson   from   custody.     It  also   charged   certain  other       Norton 
breaches  of  duty  by  the  defendant,  which,  however,  were  »• 

not  material  in  the  present  case. 

Third  plea  to  the  first  count  That  theretofore  and 
before  the  taking  and  arresting  in  the  first  count  mentioned, 
&C.,  the  said  Robinson  and  Turlay  were  sharebrokers  and 
copartners  in  trade,  subject  to  the  bankrupt  laws;  that 
they  filed  in  the  oflSce  of  the  Lord  Chancellor's  secretary 
of  bankrupts — each  a  declaration  in  writing  of  insolvency ; 
that  they  afterwards  petitioned  the  Lord  Chancellor  to  issue 
a  fiat  against  them  in  bankruptcy ;  that  the  Lord  Chancellor, 
upon  reading  the  said  petition  so  made  to  him,  &c.,  duly 
made  and  issued,  within  two  months  firom  the  said  filing  of 
the  said  declaration^  the  said  Lord  Chancellor's  fiat  in  bank- 
niptcy  agiunst  them  the  said  Robinson  and  Turlay  under  his 
hand,  and  directed  to  the  District  Court  of  Bankniptcy  at 
Leeds,  &c. ;  by  virtue  of  which  said  fiat,  the  said  District 
Court  duly  adjudged  and  declared  the  said  Robinson  and 
Turlay  to  be  bankrupts,  &c.;  that  a  duplicate  of  such 
adjudication  was  served  on  the  said  Robinson  and  Turlay 
severally;  that  afterwards,  &a,  within  five  days  fixim  the 
service  of  the  said  duplicate  of  adjudication,  Robinson 
surrendered  to  the  fiat,  and  gave  his  consent  in  writing  to 
the  adjudication  and  that  the  same  might  be  advertised; 
that  afterwards,  to  wit,  on,  &c,  the  said  Court  appointed 
certain  days  for  the  sittings  for  the  said  Robinson  and 
Turlay  to  surrender  and  conform  according  to  the  statutes 
then  in  force  concerning  bankruptcy ;  that  the  said  District 
Court  caused  a  summons  in  writing,  signed  by  W.  Burge, 
being  then  a  Commissioner  of  the  said  Court,  to  be  served 
personally  upon  the  said  Robinson  before  the  first  of  the  days 
appointed  for  the  sittings,  by  which  summons,  aft^r  reciting 
that  a  fiat  in  bankruptcy  had  been  awarded  and  issued  forth 
against  the  said  Robinson  and  Turlay,  they  were  required 
personally  to  appear  before  the  said  Court  on  the  6th  of 
February,  cnr  on  the  20th  of  February,  1 847,  such  last  day 
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being  the  day  limited  for  the  surrender  of  the  said  bank- 
rupts at  the  said  District  Court  of  Bankruptcy  at  Leeds^ 
to  be  examined  and  to  make  a  full  and  true  discovery  and 
disclosure  of  all  their  estate  and  effects,  &c. ;  that  afterwards, 
and  before  the  first  of  the  days  appointed,  Robinson  did 
surrender  and  submit  to  be  examined,  but  that  not  being 
then  prepared  to  make  a  full  discovery  and  disclosure  of 
his  estate  and  effects,  he  prayed  for  further  time  for  the 
purpose;  that  the  Court  did  then  appoint  until  the  26th 
of  February  then  next  ensuing,  which  said  appointment  of 
further  time  was  then  and  there  indorsed  and  signed  by 
W.  Burge,  then  being  and  as  such  Commissioner  as  afore- 
said, upon  the  said  summons,  and  which  said  summons  so 
indorsed  was  then  delivered  to  Robinson.  The  plea  then 
went  on  to  state,  that  afiter  the  delivery  of  the  writ  to  the 
defendant  in  the  said  first  count  mentioned,  the  defendant, 
as  such  sheriff,  issued  his  warrant  to  his  bailiff,  James 
Whalley,  and  thereby  commanded  him  to  take  the  said 
Robinson  and  Turlay  and  them  safely  keep,  to  satisfy  the 
plaintiff's  damages.  It  then  proceeded  as  follows: — By 
virtue  of  which  said  last  mentioned  writ  and  warrant  the 
said  James  Whalley,  so  then  being  and  as  such  bailiff  as 
aforesaid,  and  within  the  said  bailiwick,  afterwards  and 
after  the  said  making  of  the  siud  indorsement  on  the  said 
summons,  and  afler  the  delivery  of  the  said  summons  so 
indorsed  as  aforesaid  to  the  said  John  Robinson,  and  before 
the  time  so  appointed  and  limited  as  aforesaid  for  the 
surrender  of  the  said  John  Robinson  and  Thomas  Turlay 
as  aforesaid  had  expired,  and  before  the  expiration  of  the 
said  five  days  fi'om  the  said  service  of  the  said  duplicate  of 
adjudication,  and  whilst  the  said  John  Robinson  was  bon& 
fide  and  within  a  reasonable  time  in  that  behalf  after  his 
said  surrender  returning  fi*om  his  said  surrender  as  afbre- 
said^  and  before  the  said  26th  day  of  Februaiy,  in  the  year 
of  our  Lord  1847,  and  at  the  said  time,  &c.  in  the  first 
count  mentioned^  to  wit,  on  the  22nd  day  of  January,  in 
the  year  of  our  Lord  1847,  the  said  James  Whalley,  within 
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the  said  bailiwick  of  the  defendant  as  such  sheriiF,  as  such 
bailifl^  and  by  the  defendant's  command  as  such  sheriff 
took  and  arrested  the  said  John  Robinson  by  his  body, 
which  is  the  said  taking  and  arresting  of  the  said  John 
Robinson  by  his  body  by  the  defendant  in  the  first  count 
mentioned ;  and  thereupon  forthwith  afterwards,  and  before 
the  said  time  so  appointed  and  limited  as  aforesaid  for  the 
surrender  of  the  said  John  Robinson  and  Thomas  Turlay 
as  aforesaid  had  expired,  and  before  the  expiration  of  the 
said  five  days  from  the  said  service  of  the  said  duplicate  of 
adjudication,  and  before  the  said  26th  day  of  February,  in 
the  year  of  our  liord  1847,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  said  John  Robinson  produced  to  the  said 
James  Whalley,  so  then  being  and  as  such  bailiff  as  afore- 
said, the  said  summons  so  indorsed  as  aforesaid,  and  so 
signed  by  the  siud  William  Burge  as  such  Commissioner  as 
aforesaid,  and  then  gave  to  the  said  James  Whalley,  so 
then  being  and  as  such  bailiff  as  aforesaid,  a  copy  of  the 
said  summons  so  signed  and  indorsed  as  aforesaid,  and  of 
the  said  indorsement  so  made  and  signed  as  aforesaid,  and 
then  claimed  to  be  privileged  from  the  said  taking  and 
arresting  and  detaining  in  custody  of  him  the  said  John 
Robinson,  and  then  requested  the  sud  James  Whalley  to 
disdiaige  him  the  said  John  Robinson  forthwith  out  of  the 
said  custody  of  the  said  James  Whalley,  as  such  bailiff  as 
aforesaid,  and  to  suffer  and  permit  the  said  John  Robinson 
forthwith  to  go  at  laige;  and  thereupon  the  said  James 
Whalley,  so  being  and  as  such  bailiff  as  aforesaid,  forthwith 
afterwards,  and  before  the  said  time  so  appointed  and 
limited  as  aforesaid  for  the  surrender  of  the  said  John 
Robinson  and  Thomas  Turlay  as  aforesud  had  expired, 
and  before  the  expiration  of  the  said  five  days  from  the 
said  service  of  the  said  duplicate  of  adjudication,  and  before 
the  said  26th  day  of  February,  in  the  year  of  our  Lord 
1847,  to  wit,  on  the  22nd  day  of  January,  1847,  discharged 
the  said  John  Robinson  accordingly  out  of  the  said  custody 
of  the  said  James  Whalley,  as  such  bailiff  as  aforesaid,  and 
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1 848.        suffered  and  pennitted  the  said  John  Robinson  to  go  at  large ; 
^^ir^'^'^     as  he  lawfully  might  for  the  cause  aforesaid ;  and  the  said 
V-  John  Robinson  did  then  go  at  large,  wheresoever  he  would, 

out  of  the  said  custody  of  the  said  James  Whalley,  as  such 
bailiff  as  aforesaid ;  which  is  the  said  suffering  and  permitting 
the  said  John  Robinson  to  escape  and  go  at  large  by  the 
plaintiff  in  the  said  first  count  mentioned.    Verification. 

The  eighth  plea  to  the  first  count  followed  the  third, 
down  to,  and  including,  the  arrest  of  Robinson,  and 
then  proceeded  as  follows: — And  thereupon  forthwith 
afterwards,  and  before  the  said  time  so  appointed  and 
limited  as  aforesiud  for  the  surrender  of  the  said  Robinson 
and  Turlay  as  aforesaid  had  expired,  and  before  the  expi- 
ration of  the  said  five  days  from  the  said  service  of  the  said 
duplicate  of  adjudication,  and  whilst  the  said  Robinson 
was  so  bon&  fide  and  within  a  reasonable  time  in  that 
behalf  after  hb  said  surrender  returning  fi^om  the  said 
surrender  as  aforesaid,  the  said  Robinson  clwned  to  be 
privileged  firom  the  said  taking  and  arresting  and  detaining 
in  custody  of  him  the  said  Robinson  as  aforesaid,  and  then 
requested  the  sfud  James  Whalley  to  discharge  him  forth- 
with out  of  his  custody,  as  such  bailiff  as  aforesaid,  and  to 
suffer  and  permit  him  forthwith  to  go  at  large,  of  all  which 
said  several  premises  the  said  James  Whalley,  at  the  time 
of  the  making  of  the  said  last  mentioned  claim  of  privilege 
by  the  said  Robinson,  as  such  officer  as  aforesud,  had 
notice ;  and,  thereupon,  the  said  Whalley,  being  such  bailiff, 
forthwith  and  afterwards,  and  before  the  said  time  so 
appointed  and  limited  as  aforesaid  for  the  surrender  of  the 
said  Robinson  and  Turlay  as  aforesaid  had  expired,  and 
before  the  expiration  of  the  said  five  days  fix)m  the  said 
service  of  the  said  duplicate  of  adjudication,  and  whilst  the 
said  Robinson  was  so  bona  fide  and  within  a  reasonable 
time  in  that  behalf  after  his  said  surrender  as  aforesaid 
returning,  to  wit,  on,  &c.,  discharged  the  said  Robinson 
accordingly  out  of  the  custody  of  the  said  J.  Whalley,  as  such 
bailiff  as  aforesaid,  and  suffered  and  permitted  the  said 
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Robinson  to  go  at  large ;  as  he  lawfully  might  for  the  cause  1846. 
aforesaid;  and  the  said  Robinson  did  then  go  at  large,  Norton 
wheresoever  he  would,  out  of  the  custody  of  the  said 
Whalley,  as  such  bailiff  as  aforesaid;  which  is  the  said 
sufiering  and  permitting  the  said  Robinson  to  escape  and 
go  at  large  by  the  plaintiff  in  the  first  count  mentioned. 
Verification. 

The  seventh  and  ninth  pleas  set  up  similar  defences  to 
so  much  of  the  third  count  as  related  to  the  escape. 

Special  demurrer  to  the  third  and  seventh  pleas,  assigning 
for  causes,  that  it  does  not  appear  distinctly  or  sufiiciently 
by  any  of  the  allegations  in  the  said  pleas,  that  the  Chan* 
cellor  had  authority  to  issue  the  fiats  at  the  time  when  the 
same  were  so  issued:  that  it  is  not  properly  alleged,  nor 
does  it  appear  with  sufScient  certainty  by  any  of  the 
allegations  of  the  said  pleas,  that  the  summons  therein 
mentioned  were  regularly  or  properly,  or  at  all,  by  the 
direction  of  a  competent  Court,  or  otherwise,  served,  but 
the  same  is  left  to  argument  and  inference  only ;  that  it  is 
aDeged  in  the  said  pleas,  that  the  siud  district  Court  caused 
notice  of  the  adjudication  to  be  advertised,  and  appointed 
the  said  sittings  for  the  said  John  Robinson  and  Thomas 
Turlay  to  surrender,  within  the  five  days  firom  the  service 
of  the  duplicate  of  the  adjudication;  and  after  the  said 
Robinson  alone  had  surrendered  to  the  said  fiats,  and 
given  his  consent  that  the  said  adjudications  should  be 
advertised;  that  there  is  no  proper,  or  other  allegation  or 
statement,  that  the  said  Turlay  had  surrendered  or  given 
such  consent ;  that  the  said  Court  had  no  power  to  appoint 
sittings  for  the  two  bankrupts  to  surrender  and  conform 
within  the  five  days,  and  before  both  had  surrendered  and 
^ven  consents  in  writing  to  the  adjudication  being  adver- 
tised; that  the  allegation  that  the  said  Court  caused  the  notice 
to  be  advertised  in  pursuance  of  the  statute  is  not  a  direct 
or  proper  allegation,  that  every  thing  had  taken  place 
which  authorized  them  in  pursuance  of  the  statute  to  cause 
sudi  notice  to  be  advertised,  but  all  things  necessary  to 
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authorize  the  advertisement  ought  to  be  directly  and 
distinctly  averred;  that  the  said  summons  so  ordered  to 
be  issued  as  in  the  said  pleas  mentioned,  was  not  a  lawful 
summons,  and  could  not  lawfully  be  issued  by  the  said 
Court  or  the  commissioner  at  the  time  when  the  same 
was  issued ;  that  the  said  district  Court  had  no  authority 
to  make  the  indorsement  on  the  said  summons ;  and  that 
the  summons  and  indorsement  did  not  form  a  sufficient 
privilege  from  arrest,  and  did  not  warrant  the  discbai^ge  of 
the  said  Robinson  from  custody. 

Special  demurrer  also  to  the  eighth  and  ninth  pleas, 
assigning,  in  addition  to  the  causes  already  stated,  the 
fiollowing ;  that  the  statement  that  the  said  John  Robinson 
surrendered  on  the  22nd  day  of  January,  and  before  the 
first  of  the  days  appointed  by  the  said  district  Court  for  the 
said  sittings  in  pursuance  of  the  sud  summons^,  is  incon- 
gruous and  unintelligible;  that  the  allegations  that  the  said 
Robinson  submitted  to  be  examined  from  time  to  time  is 
defective,  either  because  there  is  no  time  alleged  at  all,  or 
because  it  is  an  unintelligible  allegation,  that,  at  a  particular 
time,  the  bankrupt  submitted  to  be  examined  fhim  time  to 
time ;  that  the  allegation  that  the  said  Robinson  was  not  in 
custody  at  the  time  of  the  surrender  is  ambiguous,  two 
surrenders  having  been  previously  mentioned;  that  the 
plea  is  ambiguous  in  this,  that  it  is  alleged  therein  that  the 
said  Robinson  was  arrested  while  returning  from  his  said 
surrender,  two  surrenders  having  been  mentioned  pre- 
viously; that  it  is  not  alleged  or  stated  with  suflkient 
certainty  in  the  said  pleas,  by  reason  of  what  privilege  in 
particular  the  said  Robinson  was  privileged  fi^m  arrest. 

Joinders  in  demurrer. 

Ckasby,  in  support  of  the  demurrers.  The  third  and  the 
seventh,  and  the  eighth  and  the  ninth  pleas,  being  nmilar,  it 
will  be  only  necessary  to  draw  the  attention  of  the  Court  to 
the  third  and  the  eighth.  The  third  plea  is  bad  for  amb^uity. 
It  sets  out  two  surrenders  by  Robinson,  and  then  proceeds 
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to  aver,  that  whilst  the  said  Robinson  was  within  a  riBason- 
able  time  after  his  said  surrender,  returning  from  his  said 
surrender  as  aforesaid,  the  defendant  arrested  him.    From 
this  it  is  uncertain  on  which  of  the  surrenders  it  is  his 
intention  to  rely ;  and  no  traverse  can,  therefore,  be  safely 
taken  on  either.    The  allegation  also,  that  the  Chancellor 
duly  made  and  issued  his  fiat  within  two  months  from  the 
filing  of  the  9aid  declaratUm  is  defective ;  for  this,  being  a 
joint  bankruptcy,  the  Chancellor  had  no  power  to  issue  his 
fiat  until  declarations  had  been  filed  by  all  the  bankrupts ; 
the  word  <*  declaration,"  therefore,  should  have  been  in  the 
plural  and  not  in  the  singular  number.     But  the  plea  is 
also  bad  in  su6stance«     The  question  is,  whether  in  the 
case  of  a  joint  fiat,  a  summons  to  surrender  and  conform 
within  five  days  of  the  service  of  the  adjudication,  when 
both  bankrupts  have  not  surrendered  and  given  their  con- 
sent in  writing  to  the  said  adjudication,  is  valid.     That  will 
depend  on  the  construction  put  on  the  5  &  6  Vict.  c.  122| 
B.  23  (a).     By  that  section,  a  duplicate  of  the  adjudication 
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(a)  5  &  6  ATict  C  122,  t.  23. 
**1^mX  before  notice  of  any  ad- 
judicatkm  of  bankmptey  under 
any  fiat  in  bankntptcy  iaaued 
after  the  cmnmencement  of  tbie 
act  ahall  be  given  in  the  hondcm 
QagetUf  and  at  or  before  the  time 
of  fmtting  in  execution  any  wai» 
rant  of  seisnre  which  ahall  have 
been  granted  upon  aach  adjudi- 
cation, a  duplicate  of  ench  adjudi- 
cation ahall  be  eerved  on  the 
peraon  so  adjudged  bankrupt 
peraonally,  or  by  leaving  the 
eame  at  the  nanal  place  of  abode 
or  place  of  bnaineaa  of  ench 
peraofi»  and  that  auch  person 
ehall  bo  aDowed  five  days  from 
tiM  service  of  euch  dupticate  to 
ahmr  canae  to  the  Court  autho- 
liaed  to  act  in  tiie  proeecntkm  of 


the  fiat  under  which  euch  adjudi« 
cation  ehall  have  been  made, 
againet  the  validity  of  euch  ad- 
judication ;  and  that  if  euch  per-^ 
eon  ehall,  within  the  time  hereby 
allowed  in  that  behalf,  ehew  to 
the  eatiefftction  of  euch  Court 
that  the  petitioning  creditor'e 
debt,  trading,  and  act  of  bank* 
mptcy,  upon  which  euch  adjndi-^ 
cation  ehall  have  been  groundedi 
or  that  any  or  either  of  euch 
mattere,  are  ineuffident  to  eupport 
euch  adjudication,  and  upon  ench 
ehewing  no  other  creditor'e  debt^ 
trading,  and  act  of  bankruptcy, 
auffident  to  eupport  euch  adjudi- 
cation, or  euch  of  the  eaid  laet  men^^ 
tioned  mattere  ae  ehall  be  requieite 
to  eupport  euch  adjudication  in 
lien  of  the  petitioning  creditor'e 
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of  bankruptcy  is  to  be  served  on  the  person  adjudged 
bankrupt,  before  notice  of  it  is  advertised;  the  person  so 
served  is  to  have   five   days  allowed  for  shewing  cause 


debt,  trading,  and  act  of  bank- 
ruptcy, or  any  or  either  of  such 
matters  which  shall  be  deemed 
insufficient  in  that  behalf,  as  the 
case  may  be,  shall  be  proved  to 
the  satisfaction  of  such  Court, 
such  Court  shall  thereupon  cause 
a  memorandum  in  writing  to  be 
filed  with  the  proceedings  under 
such  fiat  that  such  adjudication 
is  annulled,  and  the  same  shall 
thereby  be  annulled  accordingly; 
but  if  at  the  expiration  of  the 
said  time  no  cause   shall  have 
been  shewn  to  the  satisfaction  of 
such  Court  for  the  annulling  of 
such    adjudication,  such    Court 
shall  forthwith,  after  the  expira- 
tion of  such  time,  cause  notice 
of  such  adjudication  to  be  given 
in  the  London  Gazette,  and  shall 
thereby  appoint  two  public  sit- 
tings of  such  Court  for  the  bank- 
rupt to  surrender  and  conform ; 
the  last  of  which  sittings  shall  be 
on  a  day  not  less  than  thirty 
days   and    not  exceeding    sixty 
days    from   such  advertisement, 
and  shall  be  the  day  limited  for 
such  surrender :  Provided  always, 
that  if  such  person  so  adjudged 
bankrupt  shall,  after  such  adjudi- 
cation, and  before  the  expiration 
of  the  time  so  aUowed  for  shewing 
cause  as  aforesaid,  surrender  to 
such  fiat,  and  give  his  consent, 
testified   in    wnting    under   his 
hand  before  such  Court,  to  such 
adjudication,  and  that  the  same 
may  be  advertised,  such  Court, 
after  such  consent  so  given  as 
aforesaid,  sbaU  forthwith  cause 


notice  of  such   adjudication  to 
be  advertised,  and  appoint  the 
sittings  for  the  bankrupt  to  sur- 
render and  conform  in  manner 
aforesaid;   and  such  person  so 
adjudged  bankrupt  shall  be  free 
from  arrest  or  imprisonment  by 
any  creditor  in  coming  to  sur- 
render, and  after  such  surrender 
during   the    time    by   this  act 
limited  for  such  surrender,  and 
such  further  time  as  shall    be 
allowed    him    for   finishing   his 
examination,  and  for  such  time 
after  finishing  his  examination, 
until  his  certificate  be  allowed 
and    confirmed,  as   such  Court 
shall    from    time    to    time,    by 
indorsement  upon  the  summons 
of  such  bankrupt,  think   fit  to 
appoint,   provided    he   was   not 
in  custody  at  the  time  of  such 
surrender ;  and  if  such  bankrupt 
shall  be  arrested  for  debt  or  on 
any  escape  warrant  in  coming  to 
surrender,  or  shall  after  his  sur- 
render be  so  arrested  within  the 
time  aforesaid,  he  shall,  on  pro- 
ducing his  summons  signed  as 
required  by  this  act  to  the  officer 
who  shall  arrest  him,  and  giving 
such  officer  a  copy  thereof,  be 
immediately  discharged;  and  if 
any  officer  shall  detain  any  such 
bankrupt   after    he    shall   have 
shewn  such  summons  to  him, 
such  officer  shall  forfeit  to  such 
bankrupt  for  his  own  use,  the 
sum  of  ^v^  pounds  for  every  day 
he  shall  detain  such  bankrupt, 
to  be  recovered  by  action  of  debt 
in  any  Court  of  record  at  West- 


MICHAELMAS  TERM,    12   VICT. 


213 


against  the  adjudication.  If  it  appear  to  be  insufficient,  then 
the  adjudication  is  to  be  annulled.     If  at  the  expiration  of 
the  five  days,  no  cause  has  been  shewn,  the  Court  shall  then 
appoint  two  public  sittings  for  the  bankrupt  to  surrender 
and  conform.    Then  there  is  a  proviso,  tliat  if  a  person  so 
adjudged  bankrupt  shall,  before  the  expiration  of  the  five 
days,  surrender  to  the  fiat,  and  give  his  consent  to  the 
advertisement,  then  the  Court   shall  appoint  sittings  for 
the  bankrupt  to  surrender  and  conform ;  and   that  such 
person  shall  be  firee  firom  arrest  or  imprisonment  by  any 
creditor  in  coming  to  surrender,  and  after  such  surrender 
during  the  time  limited  by  this  act  for  such  surrender,  and 
such  further  time  as  shall  be  allowed  him  for  finishing  his 
examination ;  and  for  such  time  after  finishing  his  exami- 
nation until  his  certificate  be  allowed  and  confirmed,  as 
such  Court  shall  firom  time  to  time  by  indorsement  upon 
the  summons  think  fit  to  appoint ;  and  if  such  bankrupt  shall 
be  arrested  in  coming  to  surrender,  or  after  his  surrender, 
within  the  time  allowed  he  shall  on  producing  his  summons 
signed  as  required  by  the  act,  to  the  officer  who  shall 
arrest  him,  and  giving  him  a  copy,  be  immediately  dis- 
charged.   By  the  interpretation  clause,  section  93,  **  every 
word  importing  the  singular  number  only,  shall  extend  and 
be  applied  to  several  persons  or  things,  as  well   as  one 
person  or  thing."     When,  therefore,  there  is  a  joint  fiat,  as 
in  the  present  instance,  the  word  "  bankrupt,"  throughout 
the  whole  of  the  23rd  section,  must  be  read  as  *'  bankrupts." 
Adopting  that  construction,  it  is  clear  that  the  commis- 
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minster,  in  the  name  of  each 
bankrupt,  with  full  coats  of  auit ; 
and  it  ahall  be  lawful  for  the 
Court  authorized  to  act  in  the 
prosecution  of  such  fiat  at  the 
time  appmnted  for  the  last  ex- 
amination of  the  bankrupt,  or 
any  enlargement  or  adjournment 
thereof^  to  adjourn  such  exami- 
nation sine  die ;  and  in  such  case 


he  shall  be  free  from  arrest  or 
imprisonment  for  such  time  not 
exceeding  three  months,  as  such 
Court  shall  from  time  to  time  by 
indorsement  upon  the  summons 
of  such  bankrupt  appoint,  with 
like  penalty  upon  any  officer 
detaining  such  bankrupt  after 
having  been  shewn  such  sum- 


mons. 


If 
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1848.  sioner  is  invested  with  no  authority  to  issue  a  summons 
within  the  five  days  to  joint  bankrupts  to  surrender,  unless 
all  have  previously  surrendered.  The  consent  of  one  is  not 
sufficient,  and  can  afibrd  no  ground  fiir  proceeding  against 
both.  Here,  fipom  the  allegations  in  the  plea  it  appears^ 
that  Robinson  and  Turlay  had  been  adjudged  bankrupts; 
that  a  duplicate  of  such  adjudication  had  been  served  upon 
them ;  that  within  the  five  days  Robinson  alone  surrendered 
and  gave  his  consent,  and  that  the  commissioner  issued 
his  summons  to  both  to  surrender  and  conform.  This  the 
commissioner  was  not  empowered  to  do.  The  summons, 
therefore,  and  subsequent  indorsement  were  invalid,  and 
could  afford  no  protection  ;  and  being  so  invalid,  the  sheriff 
was  bound  to  ascertain  that  fact  before  he  dischaiged  him 
from  custody. 

The  8th  plea  is  also  bad,  as  well  upon  the  grounds  above 
pointed  out,  as  for  other  reasons.  It  differs  fix)m  the 
preceding  plea  in  this,  that  it  places  the  right  to  be 
discharged,  not  upon  the  production  of  the  indorsed 
summons,  but  upon  the  privilege  which  a  bankrupt  enjoys 
in  going  to  and  returning  fi*om  his  surrender.  The  pro- 
tection is  ambiguously  stated.  It  does  not  appear  what 
species  of  protection  is  relied  on.  It  is  not  enough  to  say 
that  some  protection  is  to  be  inferred ;  it  should  be  clearly 
shewn  what  is  the  nature  of  the  protection.  This,  there- 
fore, will  be  holden  to  be  a  fatal  objection. 

Cowling^  coHtr^  The  pleas  are  good,  and  afford  a  suffi- 
cient justification  for  the  sheriff.  The  summons  and 
indorsement  were  valid.  Their  Invalidity  has  been  con- 
tended for  on  the  other  side,  on  the  ground  that  the 
language  of  the  5  &  6  Vict  c.  122,  s.  23,  when  construed 
by  that  of  section  93,  is  clear  and  explicit,  that  a  summons 
cannot  be  issued  within  the  five  days  allowed,  after  the 
service  of  the  duplicate  of  the  adjudication,  unless  both 
bankrupts  have  surrendered ;  that  fi*om  the  allegations  in 
the  pleas  it  appears,  that  only  one  of  them,  Robinson,  had 
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surrendered;  that  the  oommisaioner  had,  therefore,  ex-  1848. 
oeeded  his  authority  in  granting  the  summons,  and  that  it 
consequently  could  afford  no  protection.  But  this  aigument 
is  fidlacious,  and  proceeds  on  an  incorrect  view  of  the 
statute.  Neither  the  23rd  section  by  itself,  nor  when  taken 
in  connection  with  the  93rd  section,  will  admit  of  such  an 
interpretation.  The  interpretation  clause  does  indeed  say, 
that  **  every  word  importing  the  singular  number  only, 
shall  be  applied  to  several  persons  or  things,  as  well  as  one 
penon  or  thing;"  but  that  is  allowed  only  in  certain  cases, 
where  ^  the  nature  of  the  provirion  or  the  context  of  the 
act  shall  not  exclude  such  a  construction.''  Here  the  nature 
of  the  provision  clearly  excludes  such  a  construction ;  .for 
were  it  adopted,  it  would  lead  to  an  absurdity.  The  words 
^'  penon"  and  **  bankrupt"  must  be  read  joindy  and  severally 
as  the  case  requires.  This  is  evident  from  the  5  Geo.  2, 
a  30,  and  the  6  Greo.  4,  c  16.  In  the  1st  and  5th  sections 
of  the  first  mentioned  act,  the  expressions  used  are  bank* 
rupt  or  bankrupts,  and  in  the  118th  secticm  of  the  latter, 
the  term  '^bankrupt"  alone  is  employed,  and  the  inter- 
pretation clause  says  nothing  about  giving  words  in  the 
angular  the  force  of  words  in  the  plural  If,  therefore,  the 
phraseology  introduced  there  were  to  be  construed  literally, 
it  would  have  the  effect  of  destroying  joint  fiats  altogether. 
Following  the  construction  above  suggested,  it  is  evident 
that  the  surrender  of  both  of  the  bankrupts  was  not 
indispensable,  and  that  the  summons  is  good.  But  admit- 
ting that  the  summons  is  illegal,  still  the  sheriff  was  bound 
to  discharge  Robinson  on  its  production.  In  Montagu  and 
AyrUnit  Treatise  on  the  Law  of  Bankruptcy  (a),  the  proper 
form  of  summons  is  used,  and  in  this  case  that  precedent 
has  been  stricdy  followed.  By  the  5  &  6  Wm.  4,  c.  29, 
8.  25,  afler  reciting  that  doubts  had  been  entertained 
whether  by  1  &  2  Wm.  4,  c  56,  the  Courts  of  review  and 

(a)  Vol.  2,  p.  '65,  2nd  ed. 
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the  subdivision  Courts  had  been  made  Courts  of  record, 
it  is  enacted,  that  the  said  Courts  shall  be,  and  be 
deemed  to  have  been,  and  taken  to  have  been.  Courts 
of  record,  &c.,  and  that  every  Judge  or  commissioner 
appointed  or  to  be  appointed  by  the  said  first  recited 
act,  sitting  alone  and  acting  in  execution  of  the  duties 
imposed  upon  him  as  such  Judge  and  commissioner, 
shall  have,  use,  exercise,  and  enjoy,  all  the  powers,  rights, 
privileges,  and  exemptions  of  a  Court  of  record.  Here  there 
was  a  document  drawn  in  a  correct  form,  issuing  firom  a 
Court  of  competent  jurisdiction,  and  duly  signed  and 
indorsed  by  the  commissioner,  and  the  sheriff  could  not 
refuse  to  obey  it.  He  could  not  stop  to  inquire  whether 
the  fiat  had  been  properly  issued, — it  might  have  been 
superseded;  but  with  that  he  had  nothing  to  do.  The 
5  Geo.  2,  c.  30,  has  been  already  referred  to,  and  on  a 
further  examination  of  its  provision,  it  will  be  seen  what  was 
the  object  of  the  Legblature  in  passing  5  &  6  Vict  c.  122, 
s.  23.  By  the  1st  section  it  is  enacted,  that  if  any  person 
or  persons  against  whom  a  commission  of  bankruptc}*  shall 
have  issued,  shall  not  within  forty-two  days  after  notice 
thereof  in  writing,  &c.,  surrender  him,  her,  or  themselves, 
to  the  said  commissioners  named  in  the  said  commission, 
&c.,  they  shall  be  deemed  and  adjudged  to  be  guilty  of 
felony.  By  the  5th  section  it  is  provided,  that  all  and 
every  bankrupt  or  bankrupts  having  surrendered  as  afore- 
said, &c,  shall  be  fi-ee  fi-om  arrest  in  coming  to  surrender, 
and  firom  the  actual  surrender,  for  and  during  the  said 
forty-two  days,  or  such  further  time  as  shall  be  allowed  to 
such  bankrupt  or  bankrupts  for  finishing  his  or  their 
examinations,  &c.,  and  in  case  such  bankrupt  shall  be 
arrested  coming  to  surrender,  or  after  his  surrender  shall  be 
arrested  within  the  time  before  mentioned,  that  then  on 
producing  such  summons  or  notice  under  the  hands  of  the 
commissioner,  &c.,  and  giving  such  officer  a  notice  thereof, 
be  shall  be  immediately  discharged.     The  object  of  this 
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act  was  twofold,  to  fiighten  the  bankrupt  into  surrendering, 
and  to  encourage  him  so  to  do  by  protecting  him  from 
arresL  It  must  be  construed,  therefore,  as  fisiTourably  as 
possible  for  the  sheriff.  That  act  was  repealed  by  6  Geo.  4, 
c.  16,  but  the  same  provisions  were  re-enacted.  And 
similar  regulations  are  found  in  5  &  6  Vict.  c.  122,  s.  23, 
and  must,  therefore,  bear  the  same  construction.  The 
authorities  decided  are  fiavourable  to  the  view  now  submitted 
to  the  Court  In  Thomat  v.  Hudson  (a),  it  was  decided, 
that  the  keeper  of  the  Queen's  Prison  was  bound  to 
discharge  the  prisoner  from  custody  on  an  order  from  the 
commissioner  of  the  Court  of  Bankruptcy  to  that  effect, 
whether  the  debt  for  which  he  had  been  arrested  was 
or  was  not  one  from  which  the  commissioner  had  power  to 
discharge.  In  Ex  parte  Wood  (6),  Lord  Eldon  held,  that 
a  protection  granted  to  a  bankrupt  at  a  private  meeting  on 
his  application,  the  day  after  he  was  served  with  notice, 
and  before  the  first  public  meeting,  was  good.  [Alder- 
iOHf  B. — In  a  case  tried  before  me  at  Liverpool,  which  was 
an  indictment  against  a  bankrupt  for  not  surrendering  to 
his  commission,  I  held,  that  it  was  not  necessary  that  the 
summons  should  contain  an  averment  that  the  prisoner 
had  been  duly  adjudged  a  bankrupt  (c),  and  the  Judges 
on  a  case  reserved  afterwards  confirmed  my  decision. 
Parke,  B. — In  the  case  of  Saffery  v.  Jime$  (d)f  it  was  held, 
that  it  is  a  good  defence  to  an  action  against  a  sheriff  or 
goaler  for  an  escape,  that  he  discharged  the  prisoner  from 
custody  by  virtue  of  an  order  of  the  Insolvent  Debtors' 
Court ;  and  that  it  was  not  necessary  that  he  should  shew 
that  the  proceedings  upon  which  the  order  is  grounded 
were  properly  taken].  But,  further,  if  there  had  been  no 
written  summons,  the  bankrupt  would  still  have  been 
privileged  from  arrest ;  Arding  v.  Flower  (e).     There  Lord 

(a)  14  M.  &  W>  353 ;    S.  C.  C.  C.  287. 

mUe,  vol.  3»  p.  873.  {d)  2  B.  &  Ad.  598. 

(6)  IS  Vet.  S.  (e)  8  T.  R.  534;  8.  C.  3  Esp. 

fc)  Repna  ▼.  DeaUry,  Denison  117. 
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Kemfcn^  C.  J.,  says,  **(m  the  principal  questioo,  I  think  that 
the  bankrupt  was  privileged  fix)m  the  arrest ;  and  my  opinion 
does  not  proceed  upon  the  words  or  construction  of  the 
statute  of  Geo.  2,  but  on  general  prindples,  considering  the 
bankrupt  in  the  character  of  a  witness  or  party  attending 
commissioners  employed  under  the  authority  of  an  act  of 
Parliament,  sitting  in  the  nature  of  a  Court  in  the  adminis- 
tration of  justice.  If  the  attendance  of  the  party  or  persons 
so  authorized  be  required,  in  order  to  give  them  material 
information  on  the  subject  of  their  inquiry,  it  cannot  be 
made  a  question,  whether  or  not  he  is  entitled  to  protection 
from  arrest  upon  such  an  occasion.  It  was  said  by  Lord 
HenUyy  that  the  commissioners  are  a  Court  of  justice 
sufficient  for  the  purpose  of  having  their  witnesses  protected, 
at  least  by  the  Court  of  Chancery,  if  not  by  themselves. 
If  so,  I  cannot  distinguish  between  the  case  of  a  witness, 
and  that  of  the  party  himself,  whose  presence  may  be 
equally  necessaiy  to  explain  his  own  case.  Et  uln  eadem 
est  ratio,  idem  est  jus."  As  to  the  objections  to  form.  The 
word  declaration  is,  indeed,  in  the  singular,  and  not  in 
the  plural,  but  that  is  quite  immateriaL  All  that  was 
necessary  to  be  shewn  was,  that  a  fiat  had  issued,  and  an 
adjudication  taken  place.  Thb  has  been  done.  As  to  the 
ambiguity,  it  b  shewn  with  sufficient  certainty  to  whidi  of 
the  surrenders  reference  b  made. 

deasby  replied.  He  referred  to  Watson  v.  BodeU  (a) ; 
Brown  v.  Compton  (b) ;  Cobton  v.  Boss  (c) ;  Anonymous 
ease{dy 

Cur.  adv.  vult 

Pollock,  C.  B.,  afterwards  (e)  delivered  the  judgment 
of  the  Court 

(a)  14  M.  &  W.  67.  id)  Salk.  273. 

(6)  8  T.  R.  424.  (e)  In  Hilary  Vacation,  1849. 

(c)  Cro.  Eliz.  893. 


Walku. 


MICHASLMA8  TERM,    12   VIOT.  219 

was  an  action  on  the  case  against  the  sheriff  for  an       1848. 

NoftTON 

The  fiist  count  of  the  declaration  states,  that  the  plaintiff,  ^  I'- 
having  recovered  a  judgment  against  John  Robinson  and 
Thomas  Turlay  for  131 9£,  sued  out  a  writ  of  ca.sa.  thereon 
against  them,  directed  to  the  sheriff  of  Yorkshire,  and 
lodged  the  same  with  the  defendant,  the  then  sheriff,  to  be 
executed :  that  by  virtue  of  that  writ  the  defendant  arrested 
the  said  John  Bobinson,  and  afterwards  suffered  him  to 
escape. 

The  third  count,  after  stating  the  judgment  and  the 
suing  out  and  lodging  of  the  ca.  sa.  with  the  defendant, 
proceeds  to  state,  that  before  the  writ  was  executed,  a  fiat 
in  bankruptcy  was  issued  against  Robinson  and  Turlay, 
directed  to  the  Leeds  district  Court  of  Bankruptcy,  under 
which  fiat  Mr.  Bui^,  then  one  of  the  Commissioners  of 
the  said  district  Court,  adjudged  the  said  Robinson  and 
Turlay  to  be  bankrupts ;  and  that  a  duplicate  of  such  adju- 
dication having  been  served  on  each  of  them,  the  said 
Robinson  and  Turlay,  Robinson  surrendered  to  the  fiat, 
and  gave  his  consent  in  writing  to  the  adjudication.  It 
then  goes  on  to  say,  that  after  such  surrender,  but  before 
the  expiration  of  five  days  from  the  service  of  the  said 
duplicate  on  each  of  them  the  said  Robinson  and  Turiay, 
and  before  Turlay  had  surrendered  or  consented  to  the 
adjudication,  the  defendant,  by  virtue  of  the  said  writ  of 
ca.  sa.,  arrested  the  said  Robinson ;  and  afterwards,  before 
the  expiration  of  the  said  five  days,  discharged  the  said 
Robinson  fix)m  custody.  The  third  count  contains  other 
alleged  breaches  of  duty  on  the  part  of  the  defendant,  but 
they  are  not  material  to  the  present  questioiL 

The  third  plea  which  is  pleaded  to  the  first  count  only 
states  that  Robinson  and  Turlay,  being  co-partners  in  trade 
and  subject  to  the  bankrupt  laws,  filed  each  of  them  separate 
declarations  of  insolvency  in  the  proper  ofiice,  and  after- 
wards petitioned  the   Lord   Chancellor  pursuant  to  the 
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1848.        statate,  that  he  would  issue  a  fiat  of  bankruptcy  against 
^T*^'^""'^     them ;  and  that  thereupon    the  Lord   Chancellor  issued 
«•  such  fiat  accordingly,  and  directed  the  same  to  the  Leeds 

District  Court  of  Bankruptcy,  and  that  such  Court  there- 
upon, in  due  form  of  law,  found  and  adjudged  that  the  said 
Robinson  and  Turlay  had  become  and  were  bankrupts, 
and  each  of  them  had  become  and  was  a  bankrupt  The 
plea  then  avers,  that  each  of  them  the  said  Robinson  and 
Turlay  was,  at  the  time  of  such  adjudication,  a  bankrupt, 
and  was  duly  adjudged  to  be  so;  and  that  thereupon  a 
duplicate  of  the  adjudication  was  served  on  each  of  them 
the  said  Robinson  and  Turlay,  and  that  within  five  days 
after  such  service  Robinson  surrendered  to  the  fiat,  and 
gave  his  consent  in  writing  that  the  adjudication  might  be 
advertised ;  and  thereupon  afterwards  the  Court  appointed 
certain  days  for  the  said  Robinson  and  Turlay  to  surrender 
and  conform  according  to  the  statutes  relating  to  bankrupts ; 
and  thereupon  the  said  Court  caused  a  summons  in  writing 
to  be  served  personally  on  Robinson,  by  which,  after  recit- 
ing the  fiat  and  adjudication,  the  Court  did  summon  them 
personally  to  appear  on  certain  specified  days  and  make  a 
full  discovery  and  disclosure,  &c.  The  plea  then  states, 
that,  before  the  first  of  the  specified  days,  Robinson  did 
surrender  and  submit  to  be  examined,  but  asked  for  further 
time,  whereupon  the  Court  gave  him  till  the  26th  of 
February  then  next,  which  said  appointment  of  further 
time  was  then  indorsed  on  the  said  summons,  and  signed 
by  the  commissioner.  The  plea  then  states,  that  in  obe- 
dience to  the  writ  of  ca.  sa.,  and  before  the  expiration  of 
five  days  firom  the  service  of  the  duplicate  of  the  adjudi- 
cation, and  while  Robinson  was  returning  from  his  said 
surrender,  the  defendant  caused  him  to  be  arrested,  and 
thereupon  Robinson  produced  the  said  summons  so  indorsed 
and  gave  a  copy  thereof  to  defendant,  and  requested  to  be 
discharged,  and  that  defendant  then  and  there  forthwith 
discharged  him  accordingly,  which  is  the  escape  complained 
of  in  the  said  first  count. 
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The  eighth  plea  is  similar  to  the  third,  except  that  instead 
of  justifying  the  escape  by  reason  of  the  production  of  the 
indorsed  summons,  it  only  alleges  the  arrest  to  have  been 
made  while  Robinson  was  reasonably  returning  from  his 
surrender,  and  so  privileged  from  arrest 

The  seventh  and  ninth  pleas  set  up  similar  defences  to 
so  much  of  the  third  count  as  relates  to  the' escape. 

To  all  these  pleas  the  plaintiff  has  demurred  specially ; 
and  the  grounds  of  demurrer  are,  that  the  pleas  do  not 
disclose  matter  shewing  that  the  Court  of  Bankniptcy  had 
power  to  give  to  Robinson  any  valid  protection  against  the 
plaintiflTs  arrest,  and  this  on  several  grounds ;  first,  because 
the  fiat  is  stated  to  have  issued  within  two  months  next 
after  the  filing  of  the  declaration  of  insolvency,  and  as  two 
declarations  are  stated  to  have  been  filed,  it  does  not  dis- 
tinctly appear  that  the  fiat  issued  within  the  period  fixed 
by  the  statute,  and,  unless  it  did  so,  there  would  be  no 
act  of  bankniptcy  sufficient  to  support  the  commission: 
secondly,  the  plea  does  not  shew  that  Turlay  had  surren- 
dered, and  unless  he  had  done  so,  the  commissioner  had  no 
power  to  issue  a  summons  to  Robinson  alone,  and  so  that 
the  statutory  privilege  did  not  exist.  The  pleas  are  founded 
on  the  23rd  section  of  the  5  &  6  Vict  c.  122.  [His 
Lordship  here  read  the  section]. 

The  substantial  ground  of  defence  relied  on  by  the 
defendant  is,  that  the  officer,  on  production  by  Robinson 
of  the  summons  fixing  the  26th  of  February  as  the  day  for 
passing  his  final  examination,  and  on  his  giving  him  a  copy 
of  that  document,  was  bound  to  discharge  him.  There  is 
no  doubt  but  that  Robinson  was  entitled  to  his  discharge 
if  be  really  had  duly  become  bankrupt.  But  the  plaintiff 
contends  that  the  pleas  do  not  disclose  facts  sufficient  to 
shew  a  good  and  valid  bankruptcy,  and  that  unless  there 
was  a  valid  bankruptcy  the  sheriff  was  not  warranted  in 
discharging  Robinson. 

The  pleas  shew  distinctly  that  Robinson  was  a  trader 
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1848.  amenable  to  the  bankrupt  laws, — that  a  fiat  issued  against 
him,  and  that  the  Court  to  which  the  fiat  was  directed 
adjudicated  him  to  be  a  bankrupt,  and  summoned  him  as 
such  bankrupt  to  surrender  and  make  a  disclosure  of  his 
afiairs;  and  by  indorsement  on  the  summons  fixed  the 
26th  of  February  as  the  day  on  which  he  was  to  come  in 
and  pass  his  final  examinatioiL 

The  third  plea  further  states,  that  before  the  26th  of 
February  had  arrived,  Robinson  was  arrested  by  the  de- 
fendant on  the  plaintiff's  writ,  and  was  afterwards  discharged 
on  producing  the  summons  and  giving  a  copy  to  the  officer. 

In  our  view  of  this  case  it  is  not  material  to  consider 
whether  the  bankruptcy  was  valid  or  noL  A  fiat  had 
issued^  under  which  Robinson  had  been,  by  the  proper 
Court)  declared  to  be  a  bankrupt,  and  we  think  that  this 
was  all  which  the  sheriff  was  bound  to  inquire  into.  The 
question  turns  entirely  on  the  23rd  section  of  the  act  5  &  6 
Vict  c  122.  The  words  are,  *'and  if  such  bankrupt  shall 
be  arrested,"  &c,  **  he  shall,  on  producing  his  summons,"  &c., 
**  be  immediately  discharged."  Here  Robinson,  after  having 
been  adjudged  a  banknipt,  was  arrested,  and  did  produce 
and  give  a  copy  of  his  summons  as  required  by  the  statute, 
and  he  was  certainly  therefore  entitled  to  be  dischaiged,  if 
he  came  within  the  description  in  the  act  of  *^  such  bank- 
rupt" The  real  point  is,  what  is  the  meaning  of  the  words 
In  the  passage  in  question  f  Do  they  apply  exclusively  to 
persons  who  really  are  bankrupts^  i.  e.,  to  traders  who  have 
committed  an  act  of  bankruptcy,  and  against  whom  a  fiat 
has  issued  on  a  good  petitioning  creditor's  debt,  and  who 
have  thereupon  been  duly  declared  bankrupt  f  or  do  the 
words  comprise  all  persons  against  whom  a  fiat  has  issued, 
and  who  have  been  thereupon,  by  the  proper  Court,  ad- 
judged to  be  bankrupt  ?  We  are  of  opinion  that  the  latter 
IS  the  proper  construction.  The  remedy  provided  is  one 
which  admits  of  no  delay.  The  party  arrested  is  to  produce 
his  summons,  and  the  sheriff  is  **  immediately"  to  dischaige 
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him.  The  sheriff  could  not  possibly  obey  this  enactment  if  1848. 
he  were  bound  in  the  first  instance,  at  his  peril,  to  ascertiun  Nomon 
that  his  prisoner  had  been  a  trader,  that  he  had  committed  *- 

an  act  of  bankruptcy,  that  a  fiat  had  issued  on  a  valid  and 
sufficient  debt,  and  that  he  had  been  adjudicated  a  bankrupt 
thereon. 

The  ground  on  which  the  plaintiff  rested  his  argument 
was,  that  however  hardly  this  might  press  on  the  sheriff, 
still  the  language  of  the  statute  would  admit  no  other 
construction,  for  the  statute  only  says,  if  **  such  bankrupt" 
shall  produce  his  summons,  &c.,  the  sheriff  shall  discharge 
him ;  and  unless  there  have  been  all  the  requisites  to 
support  the  fiat,  the  party  arrested,  it  was  argued,  is  not  a 
bankrupt,  and  so  not  within  the  words  of  the  enactment 
But  we  think,  that,  without  any  violence  to  the  language  of 
the  statute,  the  words  **  such  bankrupt,"  may  in  this  passage 
be  taken  to  mean  the  party  so  adjudged  bankrupt,  bank- 
rupt de  &ctOf  even  though  he  be  not  bankrupt  de  jure.  That 
this  is  not  a  forced  or  unreasonable  construction  is  apparent 
from  the  very  next  section  of  the  act,  which  enacts,  that  if 
the  bankrupt  shall  not  within  a  certain  limited  time  proceed 
to  dispute  the  fiat,  then  the  Gazette  containing  the  adver- 
tisement of  his  adjudication  shall  be  conclusive  evidence  of 
his  bankruptcy.  Now,  there  the  expression,  *Hhe  bank- 
rupt," clearly  can  only  mean  the  party  who  has  been 
adjudged  bankrupt ;  for  if  it  were  taken  to  mean  the  party 
who  has  been  in  all  respects  duly  adjudged  a  bankrupt,  the 
provision  as  to  his  disputing  his  fiat  would  be  absurd. 
Considering,  therefore,  that  the  words  in  section  23,  '*  such 
bankrupt"  may,  without  violence  to  language,  be  taken  to 
mean  the  party  so  adjudged  bankrupt;  that  unless  this 
construction  be  adopted,  we  must  suppose  the  Legislature 
to  have  cast  on  the  sheriff  a  duty  which  it  is  impossible  for 
him  safely  to  perform;  and  that  in  section  24,  the  word 
"  bankrupt,"  has  certainly  the  more  extended  meaning  which 
we  attribute  to  it  in  section  23 :  we  are  of  opinion,  that 
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the  defendant  has  established  his  justification,  and  is  entitled 
to  our  judgment 

The  view  we  have  taken  has  made  it  unnecessary  to 
inquire  into  the  other  points,  namely,  whether  there  were 
or  were  not  all  the  requisites  to  sustain  the  bankruptcy. 


Judgment  for  the  Defendant 


The  Court  of 
Exchequer 
are  always 
sitting  to  bear 
revenue  mat- 
ters. 


ReGINA   V.   MOBSE. 

JwJLaYNARD  moved,  during  the  Vacation  Sittings  after 
Term,  that  the  report  of  the  Queen's  Remembrancer, 
bearing  date  the  8th  day  of  November,  1848,  approving  of 
David  Evans,  George  Sperratt,  and  William  Spurrell  as 
purchasers  of  certain  premises  sold  under  an  extent,  should 
be  confirmed.  A  rule  nisi  had  been  obtained  and  served, 
and  the  present  application  was  to  make  that  rule  absolute. 
He  submitted,  that  as  this  was  a  matter  connected  with 
the  revenue  side  of  the  Court,  and  as  the  Court  was  always 
sitting  to  hear  revenue  matters,  he  was  entitled  to  make 
the  application  at  the  present  time. 


Per    Curiam.  —  Certainly.     The  rule  must  be  made 
absolute. 

Rule  absolute. 
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White  v.  Gascoione. 

MjUSH  moved  for  a  nile,  calling  upon  the  defendant  to  The  Court  set 
shew  cause  why  a  plea  in  abatement  pleaded  by  him  in  this  abatement  for 
action  should  not  be  set  aside  with  costs,  and  why  the  l^a^^n'dU^te 
plaintiff  should  not  be  at  liberty  to  sign  judgment  ^^  «^ 

The  action  was  brought  against  the  defendant  and  three  aflBdaTit  in 
other  persons,  named  Kirke  Swann,  Thomas  North,  and  oftlieplea 
Samuel  Parsons.     The  plea  stated,  that  the  debts  in  the  J^d^„^®of 
declaration  mentioned  were  contracted  by  him  and  the  said  the  i>artie8  at 
Kirke  Swann,  Thomas  North,  and  Samuel  Parsons,  jointly  the  commence- 
with  sixty-three  other  persons  named,  that  those  persons  JJ|i"only,  wid 
were  and  are  still  living,  and  that  each  and  every  of  them,  '\<)t  at  the 
before  and  at  the  time  of  the  commencement  of  the  action,  plea  pleaded; 
resided  and  stiU  do  and  doth  reside  within  the  jurisdiction  piea  guted 
of  the  Court     The  affidavit  in  verification  of  the  plea  ^J^'th^te*^ 
averred,  that  the  plea  was  true  in  substance  and  in  fact,  and  P^e*  P^®*^' 

.       .  *  ,  .  and  the  affi- 

that  the  said  sixty-three  persons  therein  named,  at  the  time  davit  averred 
of  the  commencement  of  the  suit,  resided,  &c.  (respectively  ^^  truo^in* 
giving  their  places  of  residence,)  within  the  jurisdiction  of  f^^J^*^  "** 
the  Court     It  was  now  submitted  that  this  affidavit  was 
bad  and  not  in  compliance  with  the  3  &  4  Wm.  4,  c.  42, 
8.  8.     It  stated  merely  the  residence  of  the  parties  whose 
nonjoinder  was  complained  of  at  the  time  of  the  commence- 
ment of  the  suit,  whereas  it  ought  also  to  have  shewn  their 
place  of  residence  at  the  period  when  the  plea  was  pleaded 
A  rule  nisi  having  been  granted, 

G.  T.  White  shewed  cause.  It  is  submitted  that  both 
the  plea  and  affidavit  are  sufficient  to  satisfy  the  provisions 
of  the  3  &  4  Wm.  4,  c  42,  s.  8.  The  words  of  that  section 
are,  **  That  no  plea  in  abatement  for  the  nonjoinder  of  any 
person  as  a  co-defendant  shall  be  allowed  in  any  Court  of 
common  law,  unless  it  shall  be  stated  in  such  plea  that  such 
person  is  resident  within  the  jurisdiction  of  the  Court ;  and 
unless  the  place  of  residence  of  such  person  shall  be  stated 

YOU.  vi.  Q  D.  &  L. 
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with  convenient  certainty  in  an  affidavit  verifying  such  plea.** 
Now  the  plea,  which  was  drawn  on  the  authority  of  and 
^     ^'  according  to  the  precedent  given  by  Mr.  Serjt  Stephenf 

one  of  the  commissioners  on  whose  report  the  act  was 
founded,  alleges  that  the  parties  '*  were  and  still  are  resident 
within  the  jurisdiction  of  the  Court.''    By  it,  therefore,  the 
first  requirement  of  the   8th  section  is  clearly  satisfied. 
[Parke,  B. — They  do  not  dispute  the  validity  of  the  plea : 
their  objection   is   to  the  merits  of  the  affidavit].     The 
affidavit  is  also  good.     The  expressions  used  in  the  latter 
part  of  the  8th  section  are  not   that  ^^  such  residence  of 
the  said  person;"  but  that  ^Hhe  place  of  residence  of  such 
person"  shall  be  given.    This  is  amply  complied  with.    The 
affidavit  states  that  the  plea  is  true  in  substance  and  fact; 
and  also  verifies  what  will  be  intended  to  be  a  material 
&ct  contained  in  the  plea,  viz.,  that  at  the  commencement 
of  the  suit  the  parties  resided  within  the  jurisdiction  of  the 
Court.     And  if  this  be  considered  as  a  material  fact,  it  will 
be  presumed  to  have  continued  to  exist  until  the  contrary 
be  shewn.    In  Starhie  an  Evidence,  voL  3,  p.  937,  3rd  ed.,  it 
is  laid  down,  that  **  when  the  existence  of  a  particular  sub- 
ject-matter or  relation  has  once  been  proved,  its  continuance 
is  presumed,  till  proof  be  given  to  the  contrary,  or  till  a 
different  presumption  be  afforded  by  the  very  nature  of  the 
subject-matter."  And  as  instances,  the  cases  of  the  existence 
of  partnership,  duration  of  life,  &c.,  are  given.  I^  therefore, 
the  parties  had  ceased  to  reside  within  the  jurisdiction  of 
the  Court  at  the  time  when  the  plea  was  pleaded,  that 
circumstance  should  have  been  proved  by  an  affidavit  from 
the  other  side.    [Parke,  B. — This  is  not  matter  of  inference. 
The  act  of  Parliament  requires  that  the  residence  of  the 
parties  at  the  time  when  the  plea  was  pleaded  should  be 
stated.     Pollock,  C.  B.  —The  rule  laid  down  by  Mr.  Starkie 
is  not  applicable  to  affidavits].     But  supposing  that  the 
affidavit  should  be  holden  to  be  defective,  and  that  the  rule 
should  be  made  absolute  for  setting  aside  the  plea ;  still  it  is 
submitted  that  the  plaintiff  is  not  entitled  to  ask  for  costs ; 
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Potde  V.  Pembrey{a).  In  that  case  it  was  decided,  that  1848. 
neither  party  had  a  right  to  costs,  on  a  plea  of  abatement;  white 
and  that  the  plaintiff,  on  settinfr  aside  such  a  plea  for    ^     v* 

uAHCOIGNK 

irregularity,  was  not  entitled  to  ask  for  them. 

Lushy  in  support  of  the  rule.  That  case  was  decided 
before  the  passing  of  the  statute. 

Per  Curiam  (6). — The  rule  must  be  made  absolute  for 
setting  aside  the  plea  with  costs;  the  defendant  to  have 
liberty  to  plead  issuably  within  ten  days. 

Rule  absolute. 

(a)  1  Dowl.  693. 

(6)  PoUaek,  C.  B.,  Parke,  B.,  Alderwn,  B.,  and  Rojfe,  B. 


Chaplin  and  Another  v.  SHOWiiSiu 

Cr«  POLLOCK  had  obtdned  a  rule,  calling  upon  the  A  immiioiis 
plaiiitifis  to  shew  cause  why  the  declaration  in  this  case  by  the  de- 
and  all  subsequent  proceedings  should  not  be  set  aside  for  i!^*Jf  au- 
irregularity.  g^  *®*^» 

It  appeared  upon  the  affidavits,  that  on  the  20th  of  July,  learned  Judge 
1847,  a  writ  of  summons  was  issued,  and  the  defendant  ^  set  aside 
duly  served  therewith.     On  the  7th  of  August,  1848,  a  foj^^.*"" 
notice  of  declaration  was  left  at  the  defendant's  residence,  lantj,  on  the 

^  .       groimd  that 

On  the  11th  of  August,  a  summons  was  served  upon  the  more  than 
plaintiffs,  calling  on  them  to  shew  cause  why  the  declaration  |,^  eluMed 
should  not  be  set  aside,  on  the  Ground  that  more  than  "  four  "J?*^  ***®  ^* 

'  ^      ^  of  summons 

Terms"  had  elapsed  since  the  writ  of  summons  had  been  bad  been 

served.  The 
learned  Judf  e 
djsmbsed  the  application,  on  the  ground  that  the  reason  assigned  was  insufficient;  the  rule  being 
that  a  declaraUon  should  be  filed  not  within  *'  four  Terms,"  but  within  a  "  year**  of  the  service 
of  the  writ  of  summons.  The  defendant  having  afterwards  obtained  a  rule  biefore  the  foil  Court, 
ibr  the  same  purpose,  in  the  Michaelmas  Term  following ;  Htldt  that  the  decision  of  the  learned 
Judge  was  correct,  and  that  the  application  came  too  late. 

Q  2 
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1848.       served     On  the  14th  of  the  same  month,  it  was  attended 

Q^^^^^    before  Aldersan,  B.,  by  whom  it  was  dismissed,  on  the 

and  Another    ground  that  the  reason  assigned  for  setting  aside  the  declar 

Showleb.     ration  was  insufficient,  the  rule  being  (a),  that  a  declaration 

should  be  filed,  not  within  "  four  Terms,**  but  within  "  one 

year"  of  the  service  of  the  writ  of  summons.     On  the  29th 

of  October,  a  similar  application  to  the  present  was  made 

to  Platt^  B.,  who  declined  to  interfere. 

BurcheU  now  shewed  cause.  This  motion  is  either  an 
appeal  from  the  decision  of  Aldersqn,  B.,  or  it  is  a  fresh 
application.  If  it  be  considered  as  an  appeal,  then  it  is 
bad,  for  the  learned  Judge  was  quite  right  in  the  conclusion 
at  which  he  arrived.  If  it  be  regarded  as  a  fresh  appli- 
cation, then  it  comes  too  late. 

G,  Pollock^  in  support  of  the  rule,  contended,  that  the 
application  made  at  Chambers  and  the  present  motion  were 
substantially  the  same,  and  that  the  defendant  had  been 
guilty  of  no  unreasonable  delay. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  In  complaining  of  an  uregularity  the  party 
seeking  to  set  the  proceedings  aside  should  shew  that  he 
himself  has  been  perfectly  regular.  In  the  present  instance 
this  has  not  been  done.  On  the  14th  of  August,  an  appli- 
cation was  made  to  my  Brother  Alderson  to  set  aside  the 
declaration,  on  the  ground  that  more  than  '^  four  Terms"  had 
elapsed  since  the  writ  of  summons  had  been  served.  This 
was  manifestly  incorrect,  and  he  was  therefore  quite  right 
in  dismissing  the  summons.  Subsequently  the  defendant 
waits  for  an  unreasonable  time,  and  then  comes  to  the 
Court  with  what  must  be  considered  as  a  new  application. 

(a)  R^.  Gen.,  HiL  Tenn,  2     he  declare  within  one  year  after 
Wm.  4,  r.  35.  ''A  plaintiff  ahall     the  process  is  returnable.'* 
be  deemed  out  of  Court  unless 
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AiJ>SBflON9  B.— I  think,  if  the  defendant  had  come  before  184H. 

me  OD  the  15th  of  August,  and  with  a  fifesh  application,  1  chaplin 

should  not  have  refused  it.  »^  Another 


SeowLEa. 


Pabke,  B.,  and  Platt,  R,  concurred 


Rule  discharged,  with  costs. 


Stratton  v.  Matthews. 

JtmAIITIN  moved  for  a  rule,  calling  upon  the  plaintiff  An  affidavit 
to  shew  cause  why  the  order  of  Alderson,  B.,  to  hold  the  tobaiUttatad 
defendant  to  bail,  should  not  be  rescinded  for  irregularity,  ^J^  ^^ 
on  the  ground  that  no  debt  or  other  sufficient  cause  for  fod  ttUl  it 
holding  the  defendant  to  special  bail  was  sworn  to  in  the  the  plaintiff 
affidavit  on  which  such  order  was  obtained;  and  why  the  ^7/^^^ 
writ  of  capias  issued  in  pursuance  of  such  order  should  not  which  being 

•  *  ,  ,  the  amount  of 

be  set  aside  for  the  same  irregularity.  the  debt  and 

The  order  had  been  obtained  on  the  1 6  th  of  August,  1848 ;  Lnount^of  tha 
and  the  affidavit  on  which  it  was  granted,  and  which  was  ^^"^j^J^  "* 
that  of  the  plaintiff  and  a  person  named  Edward  Harbord  brought 
Brace,  stated,  **  that  the  defendant  was  and  still  is  justly  by  the  indorsee 
and  duly  indebted  to  the  plaintiff  in  the  sum  of  337Z.,  that  exchange, 
is  to  say,  the  sum  of  267 L  I6s.  being  the  amount  of  debt,  ^?P  ^ 
and  69L  being  the  amount  of  costs,  respectively  paid  by  which  he  had 
the  plaintiff  to  Messrs.  Cockburn  &  Co.,  of  No.  5,  White-  the  accom- 
hall.  Bankers,  in  a  certain  action  in  which  the  said  Messrs.  Jj^^  defendwit, 
Cockburn  &  Co.  were  plaintifis,  and  the  deponent  defend-  °°  ^"  request, 

'■  *  ^  conveyed 

ant,  on  a  certain  bill  of  exchange,  drawn  by  the  said  E.  H.  through  the 
Brace  on  and  accepted  by  this  deponent,  on  the  request  of  or  his  clerk  t 
the  defendant  conveyed  through  the  said  E.  H.  Brace  or  ^^^Vit*wa?* 
his  clerk,  and  for  the  accommodation  of  the  said  defendant  sufficient. 
and  other  persons ;  he,  this  deponent,  never  having  received 
any  value  orxonsideration  for  such  acceptance ;  and  which 
said  bill  was  subsequently  indorsed  and  delivered  by  the 
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said  K  H.  Brace  to  the  defendant,  who  thereupon  caused 
the  same  bill  to  be  discounted  at  the  said  Messrs.  Cockbum 
&  Ca,  and  received  value  for  it,  as  this  deponent  hath  been 
informed  and  verily  believes."  It  was  now  contended  that 
the  above  a£5davit  did  not  shew  with  sufficient  clearness 
that  the  defendant  was  liable  to  pay  the  debt  clumed. 


Parke,  B. — In  Jofnes  v.  Brooke  (a),  which  was  an  action 
against  the  acceptor  of  an  accommodation  bill,  it  was  holden 
that  the  drawer  was  not  a  competent  witness,  inasmuch  as 
the  acceptor  was  entitled  to  recover  against  him  both  the 
amount  of  the  bill  and  also  all  the  costs  he  might  have 
incurred.  Here,  therefore,  the  plaintiff  discloses  a  good 
cause  of  action  against  the  defendant  for  a  sum  made  up  of 
the  amount  of  the  bill  which  he  accepted  for  his  accommo- 
dation, and  the  costs  of  the  former  action. 


Feb  Curiam. 


Rule  refused. 


(a)  4  Taunt  464. 


Howard  and  Another,  Executors  of  John  Milling  v. 

Richard  Oakes. 

DecUratioii  A  SSUMPSIT.     The  first  count  of  the  declaration  stated 

by  the  exe-  that  the  defendant,  in  the  lifetime  of  the  said  John  Milling, 

X^ona  '^  ^^**  ^^  ^®  ^Oth  of  March,  1835,  made  his  promissory 

Fo™^"^*^'  note  in  writing,  and  thereby  promised  to  pay  to  the  said 

dated  the  30th 

of  Biarch,  1836,  made  in  the  lifetime  of  the  said  J.  M.  by  the  defendant,  and  (wyable  to  J.  M. 
six  months  after  notice.  Plea,  that  the  said  note  was  and  is  made  fiayable  to  one  Elisabeth 
Milling,  who  at  the  time  of  making  the  said  note  was  the  wife  of  the  said  J.  M.,  and  that  the 
said  note  was  so  made  payable  to  her  by  her  then  name  of  £.  Biilling,  with  the  consent  of 
the  said  J.  M.,  her  husband ;  and  that  the  said  note  was  not,  nor  is  otherwise  than  as  aforesaid, 
payable  to  the  said  J.  M. ;  that  the  said  J.  M.  did  not  in  the  lifetime  of  his  said  wife,  who 
died  in  the  lifetime  of  the  said  J.  M.,  do  any  act  to  reduce  the  said  note  into  possession,  nor 
did  he  e?er  in  the  lifetime  of  his  said  wife,  reduce  the  said  note  into  possession.  Hdd^  on 
special  demurrer,  that  the  plea  was  bad,  as  amounting  to  an  argumentative  denial  of  the  making 
of  the  note  to  J.  M. 
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J.  Milling  or  order,  the  sum  of  602.  for  value  received  six 
moodis  after  notice  to  pay  the  same,  and  then  delivered 
the  said  note  to  the  said  John  Milling ;  that  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  the  said  John  Milling 
gave  notice  to  the  defendant  to  pay  the  said  sum  of  60/1, 
according  to  the  tenor  and  eflect  of  the  said  note,  and  that 
the  period  in  and  by  the  said  note  appointed  for  payment 
thereof^  to  wit,  the  space  of  six  months  after  the  said  notice 
elapsed,  in  the  lifetime  of  the  said  John  Milling;  and 
thereupon  the  defendant,  in  the  lifetime  of  the  said  John 
Milling,  and  when  the  said  note  had  become  due  and 
payable  as  aforesud,  according  to  the  tenor  and  eflect 
thereof,  and  whilst  the  said  note  still  remained  due  and 
payaUe,  to  wit,  on  the  1st  of  January,  1836,  promised  the 
said  J.  Milling,  in  consideration  of  the  premises,  to  pay 
him  the  said  sum  of  money  in  the  said  note  specified,  on 
request 

There  was  also  a  count  stating  a  promise  to  pay  the 
plaintifis  as  executors. 

Plea  to  the  first  count,  that  the  said  promissory  note 
therein  mentioned  was  and  is  made  payable  to  one 
Elizabeth  Milling,  who  at  the  time  of  making  the  said  note 
was  the  wife  of  the  said  John  Milling ;  and  that  the  said 
note  was  so  made  payable  to  her  by  her  then  name  of 
EL  Milling,  with  the  consent  of  the  said  John  Milling, 
her  husband ;  and  that  the  said  note  was  not,  nor  is  other- 
wise than  as  aforesaid,  payable  to  the  said  John  Milling. 
And  the  defendant  further  says,  that  the  said  J.  Milling 
did  not,  in  the  lifetime  of  his  said  wife  £•  Milling,  who 
died  in  the  lifetime  of  the  said  J.  Milling,  do  any  act  to 
reduce  the  same  into  possession,  nor  did  he  even,  in  the 
lifetime  of  his  said  wife,  reduce  the  same  into  possession. 
Verification. 

There  was  also  a  similar  plea  to  the  other  count. 

The  plaintifis  demurred  specially  to  both  pleas,  on  the 
ground  that  they  amounled  to  a  denial  of  the  making  of 
the  notes ;  that  they  informally,  circuitously,  and  indirectly 
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1848.       denied  such  making;   and  ihat  they  did  not  sufficiently 
5^^^     traverse^  or  confess  and  avoid  the  matters  stated  in  the 
various  counts. 


and  Another 

Oakss.  Joinders  in  demurrer. 


J.  HendenoUi  in  support  of  the  demurrers.  The  pleas 
are  bad,  inasmuch  as  they  amount  to  an  argumentative 
denial  of  the  making  of  the  notes  declared  on.  They 
disclose  a  contract  different  from  that  set  forth  in  the  first 
and  second  counts.  The  contract  stated  in  the  pleas  is 
to  pay  the  wife.  During  her  husband's  lifetime  she  might 
have  sued  on  the  note  so  describing  it,  and  the  &ct  of  her 
marriage  would  only  have  sustiuned  a  plea  in  abatement, 
and  not  one  in  bar;  Bendix  v.  fVaheman  (a).  It  is  said, 
that  in  pleading,  a  note  made  payable  to  wife  in  form,  may 
be  described  as  payable  to  the  husband  in  fact  That  is 
true  only  where  in  legal  effect  the  promise  enures  to  him ; 
Arnold  V.  Bevault  (b).  In  PhiUUhirk  v.  Pluckwell  (c),  it 
was  decided  that  the  wife  might  be  joined  Mrith  the  husband 
in  an  action  on  a  note  made  payable  to  her  during  cover- 
ture. In  JkPNeiloffe  v.  HoUoway  (d),  it  was  holden  indeed 
that  the  husband  might  sue  alone,  but  that  case  was  founded 
on  the  doctrine  that  biUs  and  notes  are  chattels  personal, 
and  has  been  overruled  by  Getters  v.  Madeley  (e).  The 
cases  collected  in  Sherrington  v.  Yates  {f)  shew  that  a 
promissory  note  made  to  a  wife  during  marriage,  prima 
facie  enures  to  her.  The  pleas  are  also  defective  for  not 
confessing  and  avoiding,  and  giving  colour. 

Cromptony  in  support  of  the  pleas.  The  pleas  are  good. 
The  defence  raised  by  them  could  not  have  been  given  in 
evidence   under  a   plea  of  non   fecit,   and    they  give   a 


(a)  12  M.  &  W.  97  ;  S.  C. 
ante,  vol.  1,  p.  450. 

ib)  1  B.  &  B.  443  ;  S.  C.  4 
Moore,  66. 

(c)  2  M.  &  S.  393. 


((0  1  B.  &  A.  218. 
,{e)  6M.&  W.  423. 
(/)12  M.  &  W.  855;    S.  C. 
ante,  vol.  1 ,  p.  1 032. 
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snfficient  implied  colour.  It  is  an  establiBhed  rule,  that  l^^^* 
whenever  a  note  or  deed  is  given  to  a  wife  during  cover-  howaed 
tore,  the  husband  may  treat  it  as  gjiven  to  himself;  ArmovJd  *^  AnotlMr 
V.  BewmU{a).  There Biehardwn,  3.,  says,  **I  think  this  is  Oakbs. 
no  variance,  and  I  rely  principally  on  the  case  in  the  second 
Modem  BeparU.  There  it  was  held,  that  the  husband 
might  refuse  as  to  his  wife  and  sue  alone,  she  may  do  the 
same  here.  This  is  no  more  a  variance  than  in  the  case  of 
bonds  and  promissoiy  notes,  «when  they  are  made  to  the 
wife,  and  declared  on  as  made  to  the  husband,  which  has 
always  been  held  allowable ;"  Beaver  v.  Lane  (b) ;  Ankeretem 
V.  Clarke  (c).  Again  it  is  settled,  that  upon  the  death  of  the 
husband  the  remedy  on  a  bill  or  note  given  to  the  wife 
during  coverture  survives  to  her,  unless  something  has  been 
done  by  him  to  reduce  it  into  possession;  ScarpelSni  v. 
Atcheeon  (d).  The  pleas,  therefore,  sufficiently  confess  and 
avoid.  But  admitting  that  they  amount  to  a  traverse,  still 
they  will  be  holden  to  be  valid.  Where  matters  of  feet 
are  intermixed  with  matters  of  law,  they  may  be  specially 
pleaded ;  Hussey  v.  Jacob  {e).  The  pleas  also  give  a  good 
colourable  title;  Unwin  v.  SL  Quintin{fy 

«/•  Henderton  was  heard  in  reply. 

Cur.  adv.  vulL 

Parke,  B.,  now  delivered  the  judgment  of  the  Court  (ff). — 
This  case  was  argued  before  us  a  few  days  ago  by  Mr. 
Henderson  and  Mr.  Crompton.  (His  Lordship  here  read 
the  pleadings.)  If  there  be  a  note  made  to  a  feme  covert 
during  coverture,  it  is  clear  that  the  husband  may  sue 
alone  upon  it,  or  permit  his  wife  to  take  an  interest  in  it ; 
in  which  latter  case  it  appears  to  stand  on  the  same  footing 

(a)  1  B.  &  B.  443,  6.  (/)  11  M.  &  W.  277 ;  S.  C. 

(b)  2  Mod.  217.  2  Dowl.  790,  N.  S. 

(c)  4  T.  R.  616.  (^)  In  the  Vacation  after  Mi- 
{d)  7  QLB,  864.  chaelmas  Term. 

(e)  I  Ld.  Raym.  87. 
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1848.  as  if  it  had  been  made  to  her  before  coverture.  The  &ct8 
HowAED  8^^  ™  ^  two  pleas  amount  therefore  to  a  good  defence 
and  Another  to  the  action.  The  only  question  is  whether  they  are 
Oars.  properly  pleaded  without  a  traTerse  of  the  alleged  making 
of  the  note  to  the  husband.  We  think  they  are  not ;  and 
that  the  cause  of  special  demurrer  is  well  assigned.  If  the 
allegation  in  the  declaration  that  the  note  was  made  payable 
to  the  husband,  could  only  be  proved  by  evidence  that  the 
note  was  made  to  him  by  name,  the  allegations  in  the  plea 
are  clearly  inconsistent  with  that  fact,  and  amount  to  an 
argumentative  denial  of  it  But  it  is  said  that  the  husband 
may  not  only  sue  alone  on  a  note  to  her  made  during 
coverture,  but  may  treat  it  in  pleading  as  made  to  himself; 
and  for  this  the  authority  of  the  late  Mr.  Justice  Richardson 
(a  very  great  one)  is  cited,  from  the  case  of  Amould  v. 
BevauU  (a).  The  case  itself  was  that  of  an  action  by  a 
husband  alone,  on  a  covenant  with  him  and  his  wife  during 
coverture,  and  was  like  that  of  Anherstein  v.  Clarke  {h\  and 
the  cases  there  cited,  where  it  was  held  that  the  husband 
may  refuse,  quoad  the  wife,  and  sue  alone,  and  describe 
the  bond  as  made  to  himself;  but  the  dictum  of  that  very 
learned  Judge  goes  further,  and  applies  to  the  present  case ; 
and  in  Burrough  v.  Moss  (c),  the  note  was  sued  on  as  made 
to  the  husband  in  the  name  of  the  wife.  Assuming  that 
the  husband  may  describe  the  note  as  made  to  himself 
where  he  himself  sues,  and  by  so  doing  indicates  an  inten- 
tion that  the  wife  shall  have  no  interest  in  the  note,  and 
himself  the  whole ;  and  admitting  in  such  a  case  that  it  may 
be  described  as  made  to  him  in  point  of  law ;  it  cannot  be 
so  described  when  he  has  authorized  the  note  to  be  made 
payable  to  the  wife  by  name ;  and  therefore,  the  pleas  arc 
equally  inconsistent  with,  and  an  aigumentative  denial  of, 
the  allegation  that  the  note  was  made  to  him  in  point  of  law. 
So  that,  if  the  allegation  be  understood  to  mean  that  the 
note  was  made  payable  to  the  husband  in  &ct  or  in  law, 

(a)  1  B.  &  B.  446.  Cc)  10  B.  &  C.  658. 

{b)  4  T.  R.  616. 
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the  plea  is  equally  an  argumentative  traverse.  Mr.  Crampton^ 
however,  aigued  that  the  statement  that  the  note  was  made 
payable  to  the  wife  with  the  husband's  consent,  gave  a 
sufficient  implied  colour  of  title  to  the  husband  as  payee 
of  the  note,  which  the  plea  confessed  and  avoided.  We 
do  not  agree  in  this;  the  plea  does  not  admit  that  the 
husband  was  payee  of  the  note  in  any  sense.  On  the 
contrary,  the  defendant's  case  is,  that  although  the  plea 
says  the  husband  was  the  payee,  he  never  was  such  in  fact 
or  in  law.  The  defendant  may  amend  on  the  usual  terms, 
if  he  thinks  fit;  but  it  will  be  unnecessary,  if  there  be  a 
plea  denying  the  making  of  the  note. 
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Howard 

and  Another 

0. 

Oakes. 


Judgment  for  the  Plaintiff. 


BowEN  v.  Williams. 

tfOLE  moved  (a)  for  a  rule,  to  shew  cause  why  an  order  Bj  u  order 
made  by  fFiUiams,  J.,  in  this  case  should  not  be  rescinded,  jadg^in;auae 
and  why  the  award  made  in  favour  of  the  plidntiff  should  not  ]"•■  referred  to 

*  '■  two  arbitnuora, 

be  set  aside.     The  application  was  made  on  the  part  of  the  and  in  tbe 
executors  of  tbe  defendant,  and  it  appeared  from  the  affidavit  disagreeing, 
that  an  action  had  been  commenced  on  the  31st  of  August,  |^^^^|J|^ 
1846,  for  the  sum  of  60t     On  the  20th  of  January,  1848,  it  examine  the 

,        ,  parties  to  the 

was  referred  to  arbitration,  under  an  order  of  Pollock,  C.  6.  loit.    The 
By  this  order  it  was  provided,  that  the  cause  should  be  m^jng  the^ 
referred  "  to  the  final  end  and  determination  of  A.  J.  Cur-  JJ^''"  ^® 

That  period 
was  sabse* 
(a)  On  the  last  day  but  two  of  Term.  quently  en- 

larged by  con- 
sent to  the 
10th  of  October.     On  the  24th  of  July,  the  defendant  died.     On  the  17th  of  October,  by  an 
order  of  a  Judge,  the  time  limited  for  the  arbitraton  to  make  their  award  was  extended  to 
the  7th  of  November.     The  umpire,  on  the  6th  of  November,  made  an  award  in  favour  of  tho 

Slaintiff.     On  motion  made  on  the  last  day  but  two  of  Michaelmas  Term  to  set  aside  the 
odge*s  <Nrder  for  enlarging  the  time :  Hdd,  too  late. 
SemUe,  that  the  Judge  had  the  power  to  make  tho  order  of  enlargement,  notwithstanding  tho 
time  for  making  the  awurd  had  expired,  and  one  of  the  parties  to  tho  submission  had  died. 
^mbk  alio,  that  the  award,  though  made  by  the  umfare,  was  valid. 
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1848.  wood,  and  J.  WiUiamSy  and  io  the  event  of  their  not 
agreeing,  to  the  umpirage  of  T.  Morgan ;  so  as  they  (x  he 
should  make  their  award  in  writing  of  and  concerning  the 
matters  referred,  ready  to  be  delivered  to  the  said  parties  in 
difference,  or  such  of  them  as  shall  require  the  same,  or  io 
their  respective  personal  representatives,  if  either  of  the  said 
parties  should  die  before  the  mahing  of  such  awards  on  or 
before  the  20th  of  April  then  next  ensuing ;  and  that  the 
said  arbitrators  or  umpire  should  be  at  liberty,  if  they  or 
he  should  so  think  fit,  to  examine  the  parties  to  the  suit, 
and  their  respective  witnesses  upon  oath  or  affirmation,  and 
that  they  should  produce  before  the  said  arbitrators  or 
umpire,  all  books,  deeds,  papers,  and  writings  in  his  or 
their  custody  or  power  relating  to  the  matters  in  difference." 
On  the  17  th  of  April,  the  time  for  making  the  award  was 
enlarged  by  consent  to  the  10th  of  October.  On  the 
24th  of  July,  the  defendant  died.  At  one  of  the  meetings 
held  before  the  24th  of  July,  the  plaintiff  was  examined, 
but  the  defendant  never  was  examined.  On  the  6th  of 
October,  a  summons  was  served  on  the  defendant's  attorney, 
to  further  enlarge  the  time  for  making  the  award,  until  the 
10th  of  November.  On  the  17th  of  October,  it  was  attended 
before  ffilliams,  J.,  when,  notwithstanding  the  opposition 
made  on  the  ground  of  the  death  of  the  defendant,  and  that 
his  executors  were  thereby  deprived  of  the  benefit  of  his 
evidence,  and  on  the  further  ground,  that  there  had  been 
ample  time  to  make  the  award  before  his  demise;  the 
learned  Judge  made  the  following  order: — 

^^Bowen  v.  Williams.  Upon  hearing  the  attorneys  or 
agents  on  both  sides,  I  do  order  that  the  time  limited  for 
the  arbitrators  to  make  their  award  herein  be  further 
enlarged  till  the  7th  of  November  next. 

E.  V.  Williams." 

The  umpire  made  his  award  on  the  6th  of  November, 
whereby  he  found  that  the  plaintiff  was  entitled  to  recover 
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fiom  the  defendant,  his  executors  or  administrators,  the  1848. 
sum  of  432.  lOtf.  It  was  now  submitted,  first,  that  the  time  boweh 
for  making  the  award  having  expired,  the  learned  Judge  <^* 

had  no  power  to  enlarge  it,  and  that,  therefore,  his  order 
was  bad.  [Pcarhef  6. — ^There  are  cases  to  the  contrary. 
In  Parbery  v.  Neumham  (a),  it  was  holden  that  the  Court 
had  power  under  3  &  4  Wm.  4,  c.  42,  s.  39,  to  enlarge 
the  time  for  an  arbitrator  to  make  his  award,  where  the 
arbitrator,  having  the  power  to  enlarge  the  time  limited  by 
the  submission  for  making  his  award,  had  allowed  the  time 
to  elapse  without  doing  sa  He  also  referred  to  Leslie  v. 
Bichardson  (&)].  In  Lambert  v.  Hutchinson  (c),  the  Court 
refused  to  interfere  where  the  arbitrator  had  inadvertently 
omitted  to  enlarge  the  time  for  making  his  award.  In 
Parbery  v.  Newnham^  there  was  no  power  to  examine  the 
parties.  Here  the  reference  was  of  a  cause,  and  one  of  the 
parties  having  died,  no  such  cause  exists.  If  the  order  had 
been  made  before  the  expiration  of  the  time  fixed,  the 
death  of  the  defendant  would  probably  not  have  put  an  end 
to  it  [Aldersan,  6. — It  is  the  same  thing.  The  clause  in 
the  submission  respecting  the  personal  representatives  pro- 
vides for  that]. 

Pollock,  C.  B. — I  do  not  think  that  we  ought  to  accede 
to  your  application.  The  utmost  that  we  can  do  is  not  to 
enforce  the  award  by  attachment,  but  leave  the  opposite 
party  to  bring  their  action  when  you  can  raise  the 
objection. 

Parks,  6. — ^Tou  should  have  made  your  application  at 
an  earlier  period.  That  the  Court  have  the  power  of 
enlarging  the  time  for  making  an  award  after  the  period 
originally  fixed  has  expired,  is  clearly  settled ;  Parbery 
v.  Neumham  (a) ;  LesUe  v.  Bichardson  (ft).     This  being  a 

(a)  7  M.  &  W.  37S ;   S.  C.  (c)  2  M.  &  G.  858  $  S.  a  3 

9  Dowl.  288.  Scott,  N.  R.  221. 

(6)  Since  reported,  aute,  p.  91. 
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1848. 


BOWEN 

V. 
WlLLUMS. 


reference  in  the  cause  of  Bawen  ▼.  IVtIUamMj  I  am  not  quite 
certain  that  the  order  is  not  affected  by  the  death  of  one  of 
the  parties.     At  all  events  you  have  come  too  late. 

Ogle.  The  award  at  any  rate  is  bad.  Tliroughout  the 
earlier  portion  of  the  proceedings,  the  arbitrators  and 
umpire  are  treated  as  perfectly  distinct.  On  appearing 
before  the  Judge  they  come  to  a  fresh  agreement,  to  be 
boimd  by  the  award  of  the  arbitrators,  throwing  aside  the 
umpire.  The  award,  therefore,  having  been  made  by  the 
umpire,  is  contrary  to  the  order,  and  becomes  a  nullity. 

Alderson,  B. — Surely  the  order  of  the  Judge  must 
receive  a  reasonable  construction,  and  the  word  **  arbi- 
trators" be  taken  to  mean  the  parties  who  are  to  arbitrate. 


Per  Curiam  (a). 


Rule  refused. 


(a)  PoUock^  C.  B.,  Parke,  B.,  AUkrifm,  B.,  and  Rolfe,  B. 


SoAMES  and  Another  v.  Cooper. 

jKEW  had  obtained  a  rule  calling  upon  the  plaintifls  in 
this  action  to  shew  cause  why  they  should  not  bring  the 
writ  of  trial  into  Court  and  file  the  plea  roll,  so  that  the 
defendant  might  enter  a  suggestion  thereon  to  deprive  the 
plaintiffii  of  costs,  pursuant  to  the  statute  9  &  10  Vict 
c.  95,  s.  129,  intituled  "  An  Act  for  the  more  easy  recovery 
of  Small  Debts  and  Demands  in  England ;"  and  why  the 
judgment  should  not  be  entered  up  in  conformity  thereto, 
and  satisfaction  entered ;  and  why  the  sum  of  18/1  10^., 


The  Court 

will  not  grmnt 

lea?8  to  enter 

a  sQffgestion 

on  tne  roll  to 

deprive  a 

plaintiff  of 

cucts  under 

the  9  &  10 

Vict  c.  95, 

8.  129,  after 

Judgment  and 

execution, 

and  while  the 

Judgment  is 

still  gubsisting. 

The  proper 

course  to  pursue  is  to  move  to  set  aside  the  judgment  and  execution,  and  then  to  enter  a 

suggestion. 
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paid  by  the  defendant  to  the  oflBcer  of  the  sheriff  of  Surrey 
for  costs  in  this  action,  should  not  be  refunded  by  the  said 
plaintifis  to  the  defendant. 

From  the  affidavits  it  appeared,  that  the  action  had  been 
brought  for  12L  lli.  for  goods  sold  and  delivered;  that  on 
the  27th  of  July,  the  case  came  on  for  trial  before  the 
undersheriff  of  Middlesex,  when  a  verdict  was  found  for 
the  plaintiffii  for  82.  I5s.  Sd  The  affidavits  stated  that  the 
plaintifis  do  not,  nor  did,  at  the  commencement  of  the  suit, 
dwell  twenty  miles  from  the  defendant;  that  the  cause  of 
action  arose  wholly  within  the  jurisdiction  of  the  Court 
within  which  the  defendant  dwells  and  carries  on  his 
business,  viz.,  within  the  jurisdiction  of  the  (^ounty  Court 
of  Wandsworth ;  and  that  the  defendant  was  not  an  officer 
of  the  said  County  Court  or  of  any  County  Court  what- 
ever, nor  are  the  plaintifis  officers  or  an  officer  of  the  said 
Court. 

On  the  28th  of  July,  an  application  had  been  made  to 
AldersaUf  6.,  for  permission  to  enter  a  su^estion  on  the 
roll  to  deprive  the  plaintifis  of  costs;  but  was  dismissed, 
on  the  ground  that  the  affidavit  did  not  allege  that  the 
defendant  was  not  an  officer  of  the  County  Court.  The 
defendant  on  the  same  day  paid  to  the  plaintiffii'  attorney 
the  sum  of  SL  ISs.  8dL,  being  the  amount  of  the  debt. 
Notice  of  taxation  of  costs  was  given  for  the  29th,  when 
the  defendant  attended  and  protested  against  the  taxation 
being  proceeded  with,  on  the  ground  that  the  plaintifis 
were  prevented  by  the  act  of  Parliament  from  claiming 
costs.  The  Master  refused  to  enter  into  the  question  and 
taxed  the  costs  at  13/.  10«.  2d.  An  execution  was  subse- 
quently put  into  the  defendant's  house,  when  he  paid  the 
amount  under  protest,  together  with  the  costs  demanded 
by  the  sheriff.  The  defendant  afterwards  searched  at  the 
office,  and  found  that  judgment  had  been  signed  for 
SL  15i.  Bd.^  a  blank  being  left  for  the  amount  of  costs,  but 
that  no  judgment  roll,  or  any  roll  or  record  whatever,  in  the 
action,  had  been  carried  in. 


1848. 


SOAMBS 

and  Another 

9. 

COOPKR. 
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1848.  lAiih  shewed  cause.    The  defendant  is  irregular  in  the 

course  he  has  adopted.  In  this  case  judgment  has  been 
signed,  the  costs  taxed,  execution  issued,  and  the  amount 
of  the  costs  paid ;  and  now  the  defendant  asks  to  be  allowed 
to  enter  a  suggestion  on  the  roll  to  deprive  the  plaintiflb 
of  those  costs.  This  he  cannot  da  The  entry  of  a  sug- 
gestion to  deprive  a  party  of  costs  after  the  costs  have  been 
taxed,  is  a  nullity. 

ReWf  in  support  of  the  rule.  The  objection  raised  on 
the  other  side  is  futile.  The  affidavit  states  that  a  search 
was  made  at  the  office,  and  that  judgment  was  found  to 
have  been  signed,  but  a  blank  left  for  the  costs.  The 
judgment,  therefore,  was  perfectly  regular,  and  no  objec- 
tion could  be  taken  to  it  The  subsequent  taxation  and 
payment  of  the  costs  were  made  under  protest  on  the 
part  of  the  defendant  What  the  defendant  now  seeks  is, 
that  a  suggestion  be  entered  on  the  roll  to  deprive  the 
plainti£&  of  their  costs. 

Pabke,  B. — Your  application  in  its  present  form  comes 
too  late.  A  suggestion  cannot  be  entered  on  the  roll  after 
judgment  has  been  signed  and  execution  issued,  and  while 
the  judgment  is  still  subsisting.  Ton  should  have  moved 
to  set  aside  the  judgment  and  execution,  and  then,  to  enter 
a  suggestion. 

Pollock,  C.  6.,  Aldebson,  B.,  and  Platt,  6.,  concurred. 

Rule  dischaiged. 
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COURT  OF  QUEEN'S  BENCH. 


fitU^Atbntui  Ccntt. 


IN  THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Grandin  v.  Maddams.  ]848. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  After  a  writ 
why  the  judgment  signed  herein  should  not  be  set  aside,  8^,^^"°°' 
and  why  an  order  of  Mr.  Baron  Alderson^  dated  18th  of  Judge's  order 

for  payment 

August,  1848,  should  not  be  rescinded.  of  debt  and 

The  following  facts  appeared  upon  the  affidavits.     On  ^ixnenti^wai 

the  7th  of  July,  1848,  a  writ  of  summons  was  issued  and  "*ff  **Ai?°u 

served  upon   the  defendant,  who,  on  the   17th  of  July,  having  been 

consented  to  a  Judge's  order  for  payment  of  the  debt  and  plaintiff,  with- 

costs  by  instalments,  or  in  default  for  the  plaintiff  to  be  at  ^*app«Irance 

liberty  to  sign  judgment.     On  the  12th  of  August,  default  {pr  thede- 

ot/o  ^     ^  ^  o  ^  fondant,  signed 

having  been  made,  the  plaintiff  accordingly  signed  judg-  judgment  and 
ment ;  but  without  having  previously  entered  an  appearance  ux^is  cost^ 

The  bill  of 
costs  contained 
DO  charge  for  entering  an  appearance.  The  defendant  attended  the  taxation,  and  asked  for* 
and  obtained,  further  time  ror  payment.  Held,  on  motion  to  set  aside  the  judgment,  on  the 
ground  that  no  appearance  had  been  entered,  that  the  defect  was  an  irregularity  merely,  and 
not  a  nullity ;  and  that  the  defendant  had  waived  it,  by  attending  the  taxation  and  asking  for 
further  time  to  make  the  parent. 

Quttre»  whether  the  decision  in  Thompson  v.  Beckc  (a)  can  be  maintained  to  its  full  extent  ? 

VOL.  VL 


(a)  4  Q.  B.  759. 

R 

D.    &    L. 

f 
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for  the  defendant     On  the  14th,  notice  of  taxation  of  costs 
was  given ;  and  the  taxation  was  attended,  on  the  1 7th,  by 
V.  the  defendant,  who  asked  for  time  to  pay  the  debt  and 

costs,  which  was  acceded  to  by  the  plaintiff's  attorney. 
The  bill  of  costs,  produced  before  the  Master  on  the 
taxation,  contained  no  charge  for  entering  an  appearance. 
On  the  18th,  a  summons  was  taken  out  to  set  aside  the 
judgment,  which  was  heard  before  Mr.  Baron  Alder  son  at 
Chambers,  who  dismissed  it  On  the  19th,  a  second 
summons  to  the  same  effect  was  taken  out,  which  was 
heard  before  the  same  learned  Baron  on  the  21st,  and 
also  dismissed.  In  the  affidavits  in  answer  to  the  rule,  it 
was  stated,  that  the  ground  on  which  Mr.  Baron  Alderson 
dismissed  both  summonses  was,  that  the  defendant  having 
attended  the  taxation  of  costs  of  judgment,  after  bill 
delivered  with  no  entry  of  appearance,  and  having  subse- 
quently applied  for  and  obtained  further  time  for  payment, 
had  waived  any  advantage  he  might  otherwise  have  taken, 
of  the  fact  of  no  appearance  being  entered. 

Wood  shewed  cause.  There  is  a  preliminary  objection 
to  the  present  proceeding.  When  a  party  goes  before  a 
Judge  at  Chambers,  who  decides  against  him,  he  may 
appeal  from  that  decision  either  to  the  Court  or  to  the 
Judge  himself;  but  after  having  once  appealed  to  the 
Judge  himself,  he  cannot  come  to  the  Court  to  review  his 
decision.  The  case  of  Thompson  v.  Becke  (a)  is  in  point 
There,  a  Judge  at  Chambers  had  dismissed  a  summons 
with  costs.  The  unsuccessful  party  paid  the  costs,  but 
immediately  afterwards  applied  to  the  Judge  on  further 
summons  to  rescind  the  order.  The  Judge,  learning  from 
the  affidavits  that  the  costs  had  been  paid,  dismissed  the 
application  as  made  too  late.  On  motion  to  the  Court,  to 
rescind  the  first  order,  it  was  held  that  the  parties  having 
appealed  to  the  Judge  who  made  the  order,  were  bound 


(a)  4  Q.  B.  759 ;  S.  C.  1  D.  &  M.  49. 
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by  his  decision,  and  conld  not  make  a  further  appeal  to        1848. 
the  Court     The  case  of  In  re  Stretton  {a\  which  will    ^^[J[25J^ 
probably  be  relied  on  by  the  other  side,  where  a  party,  ». 

notwithstanding  a  second  application  to  a  Judge,  was 
allowed  to  come  to  the  Court,  does  not  shake  the  authority 
of  the  first  cited  case ;  as  there,  the  second  application  to 
the  Judge  was  not  by  way  of  reversal  of  his  former 
decision. 


Pearson,  contriL  The  case  of  In  re  Stretton  shews,  that 
it  is  only  where  the  parties  have  by  special  agreement 
placed  the  Judge  in  the  position  of  the  Court  to  decide 
the  point,  that  they  are  precluded  from  afterwards  appeal- 
ing to  the  Court  to  review  his  decision.  If  Thompson  v. 
Becke  be  taken  to  decide  any  more  than  this,  it  is  sub- 
mitted that  that  decision  cannot  be  upheld;  and  indeed, 
apon  referring  to  the  language  of  the  Court  in  that  case,  it 
seems  probable  that  no  more  was  intended  to  be  decided. 
Besides,  here  the  defect  complained  of  renders  the  judg- 
ment a  nullity,  and  therefore  the  Court,  in  mercy  even  to 
the  pther  side,  will  not  refuse  to  set  aside  the  proceedings 
at  this  stage.  In  Thompson  v.  Becke  the  defect  was  a  mere 
irregularity. 

Patteson,  J.—  I  will  consider  whether  I  will  hear  the 
case  further. 

Cur.  ado.  vuU. 

On  a  subsequent  day, 

Patteson,  J. — ^The  case  of  Thompson  v.  Becke,  which 
has  been  relied  on  in  support  of  the  preliminaiy  objections, 
is  not  quite  like  the  present ;  and  as  there  seems  to  be  some 
doubt  about  the  propriety  of  that  decision,  I  think  I  had 
better  hear  the  whole  case. 

(a)  14  M.  &  W.  S06 ;  8-  C.  ante,  vol  3,  p.  378. 

R  2 
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JVood.     The  defect  complained  of  in  this  case  is  not  a 
nullity;  but  an  irregularity  merely,  and  may  be  waived  by 
*•  lapse  of  time.     In  Hackin  v.  Hasselh  (a)  it  was  expressly 

decided,  that  the  omission  to  enter  an  appearance  for  a 
defendant  before  judgment  is  signed,  in  pursuance  of  a 
Judge's  order,  does  not  render  the  judgment  a  nullity, 
but  is  a  mere  irregularity  and  cured  by  lapse  of  time  (6). 
So  in  WiUiams  v.  Strahan  (c),  where  the  defendant  had 
accepted  a  declaration,  and  had  acted  as  if  an  appearance 
had  been  entered  for  him,  the  Court  of  Common  Pleas 
refused  to  permit  him  to  set  aside  a  judgment,  on  the 
ground  that  no  appearance  had  been  entered.  If,  then, 
this  is  a  question  of  mere  irregularity,  the  case  of  Tadman 
V.  fVood  (d)  shews  that  whether  the  party  complaining  of 
it  has  come  in  time,  is  a  question  for  the  discretion  of 
the  Judge  at  Chambers,  and  with  which  this  Court,  when 
he  has  once  pronounced  his  decision,  will  not  interfere. 
The  plaintiff  has  an  affidavit  that  Mr.  Baron  Aldersan 
decided  that  question,  and  held  that  the  defendant  came 
too  late. 

Pearsofiy  in  support  of  the  rule.  The  signing  judgment 
without  an  appearance  being  entered  is  not  a  mere  irregu- 
larity, but  a  nullity.  The  case  of  Roberts  v.  Spurr  (e)  is 
an  express  authority  to  that  effect  There,  Mr.  Justice 
Williams  says,  "There  being  no  person  before  the  Court 
against  whom  judgment  can  be  signed,  the  present  judg- 
ment must  be  a  nullity."  That  case  was  cited  in  Hackin 
V.  Hassettsy  but  was  not  alluded  to  in  the  judgment  by 
Mr.  Baron  Parke,  In  the  present  case,  it  does  not  appear 
that  the  application  for  further  time  was  made  after  the 
want  of  an  appearance  was  known ;  and  the  case  of  Archer 

(a)  Ante,  vol.  1,  p.  1006 ;  S.  C.  (c)  1  N.  R.  309. 

div,  nom.  12  M.  &  W.  776.  {d)  4  A.  &  E.  101 1. 

{h)  See  CharlestDorth  v.  EUis,  (e)  3  Dowl.  551. 
7  Q.  B.  678. 
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V.  Garrard  {a)  ahews,  that  merely  attending  the  taxation  of        1848. 

costs  is  no  waiver  of  an  irregularity.     [He  referred  alsa  to  qrandin 
Watson  v.  Dare{b);  Richardson  v.  Daly{c)\  and  Stephens  ^' 

V.  Lowndes  (rf).] 

Patteson,  J. — The  case  of  Roberts  v.  Spurr  is,  no 
doubt,  a  veiy  strong  authority  to  shew  that  a  judgment 
signed  without  an  appearance  is  a  nullity,  and  not  an 
irregularity  merely.  But  then  there  is  a  subsequent  de- 
cision of  Hackin  v.  Hassellsy  in  which  the  Court  of 
Exchequer  treat  the  want  of  an  entry  of  an  appearance  as 
an  irr^rularity  only.  That  case  is  very  similar  to  the 
present  There,  a  Judge's  order  had  been  obtained  for 
payment  of  debt  and  costs;  and  it  was  sought  to  set  it  aside 
on  the  ground  that  no  appearance  had  been  entered ;  and 
the  Court  held  that  it  was  an  irregularity  only,  and  might 
be  waived  by  lapse  of  timtf.  That  is  the  last  case  on  the 
subject,  and  therefore  I  think  I  must  be  bound  by  it  An 
earlier  case  of  WiUiams  v.  Strahan  is  to  the  same  effect, 
and  does  not  appear  to  have  been  referred  to  in  Roberts  v. 
Spttrr. 

Then  comes  the  question  of  whether  or  not  there  has 
been  a  waiver  of  the  irregularity  by  attending  the  taxation, 
and  asking  for  and  obtaining  further  time  for  payment  of 
the  debt  and  costs;  for  I  think  I  must  assume  upon  these 
facts,  that  the  omission  in  the  bill  of  costs  of  any  charge  for 
entering  an  appearance,  was  notice  to  the  defendant,  and 
that  he  must  therefore  be  taken  to  have  had  knowledge 
of  the  irregularity.  The  case  of  Archer  v.  Garrard^  which 
has  been  cited,  has  no  application;  as  there  the  defect 
complained  of  was  signing  a  judgment  which  was  clearly 
a  nullity,  as  the  grounds  upon  which  it  was  signed,  did 

(a)  6  Dowl.  132;  S.  C.  3  M.  (c)  4   M.   &    W.   384;    S.  C. 

&  W.  63.  7  Dowl.  25. 

{b)  2   M.    &   W.    386  ;    S.  C.  (d)  Ante,  vol.  3,  p.  205. 
5  Dowl.  584. 
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not  in  point  of  fiwt  exist  The  present  defect,  therefore, 
being  an  irregularity  merely,  I  am  of  opinion  it  has  been 
waived  by  appearing  at  the  taxation  and  asking  for  time 
for  payment  of  the  debt. 

The  rule  must,  consequently,  be  discharged;  and  in 
arriving  at  this  conclusion,  I  do  so  independently  altogether 
of  how  far  the  case  of  Thompson  v.  Becke  (a)  is  to  be  con- 
sidered as  rightly  decided,  respecting  which  I  wish  to  be 
considered  as  pronouncing  no  opinion. 

Rule  discharged 
(a)  4  a  B.  759. 


Robinson  v.  Little. 


{In  the  fun  Court). 


ToadecU-       JJECL  A  RATION    in    assumpsit    by   indorsee   against 

donee  against    acceptor  of  a  bill  of  exchange,  drawn  by  one  J.  Dickinson, 
acceptor  of  a         gj^^^j^  pj^^     rpj^^^  ^1^^  ^^jj  j^jjj  ^f  exchange  was,  at  the 


time  in  the  first  count  mentioned,  accepted  by  the  defend- 
ant for  the  accommodation  of  the  said  J.  Dickinson,  and 
without  any  consideration  for  the  payment  thereof;  and  at 
the  time  of  the  accepting  of  the  said  bill  it  was  agreed  by 
and  between  the  said  J.  Dickinson  and  the  defendant,  that 


bill  of  ex- 
change, the 
defendant 
pleaded  in 
tubstance  that 
the  bill  was 
accepted  for 
the  accom- 
modation of 
the  drawer 

upon  the  te'rros  the  said  J.  Dickinson  should  hold  the  said  bill  upon  the 
paj  it  when      ^"^^^  that  the  said  J.  Dickinson  should  take  up  and  pay 

due,  and  tiiat 
if  he  should 

negotiate  it,  or  part  with  it  to  any  holder,  such  holder  should  deliver  it  to  him,  the  drawer, 
before  or  when  it  became  due,  to  enable  him  to  take  it  up,  and  should  not  retain  it  after  it 
became  due  ;  that  the  drawer  indorsed  the  bill  to  the  plaintiff  with  notice  of  these  facts,  and 
that  the  plaintiff  received  and  always  held  the  bill  on  the  above  terms,  and  retained  it,  con- 
trary to  the  said  terms :  Edd^  on  special  demurrer,  that  de  injuria  was  a  good  replication  to 
this  pica. 


9. 
LlTTLK. 


MICHAEIJIAB  TERM,    12   VICT.  247 

the  said  bill  of  exchange  when  the  same  should  fall  due,       1848. 

and  that  if  the  said  J.  Dickinson  should  negotiate  or  part     rounbom 

with  the  same  to  any  holder  whomsoever,  such  holder 

should  deliver  the  same  to  the  said  J.  Dickinson  before  or 

at  the  time  when  the  same  should  become  due,  to  enable 

the  said  J.  Dickinson  to  take  up  and  pay  the  same  to  such 

holder,  and  that  the  said  bill  should  not  be  retained  by  any 

holder  thereof  after  the  same   had    become  due.     And 

thereupon  the  defendant,  to  wit,  at  the   time  aforesaid, 

delivered  the  said  bill  to  the  said  J.  Dickinson  on  the 

terms  aforesaid,  and  he  then  received  the  same  on  such 

terms,  and  hath  never  held  the  same  on  any  other  terms. 

And  thereupon  afterwards,  and  before  the  commencement 

of  this  suit,  to  wit,  on,  &c.,  the  said  J.  Dickinson  indorsed 

the  said  bill   to  the  plaintiff,  and  the  plaintiff  then  had 

notice  of  the  premises,  and  then  received  and  bath  always 

held  the  said  bill  upon  the  terms  aforesaid ;  and  after  the 

said  bill  became  due,  and  before  the  commencement  of  this 

suit,  held  and  retained,  and  still  holds  and  retains  the  same, 

and  sues  thereupon  in  this  action,  contrary  to  the  said 

terms,  which  is  the  same  indorsement  in  the  said  first 

count  mentioned.     Verification. 

Replication  de  injuria. 

Special  demurrer,  alleging  for  grounds,  that  the  sixth 
plea  amounts  to  a  denial  of  the  indorsement  alleged  in  the 
first  count,  and  is  a  plea  in  discharge  and  not  in  excuse ; 
that  the  replication  is  multifarious,  and  contains  too  large 
a  traverse ;  and  that  the  replication  is  in  the  negative  only, 
and  contains  no  affirmative  denial  of  the  negative  allegations 
in  the  said  sixth  plea. 

Joinder  in  demurrer. 

Hugh  HiU,  in  support  of  the  demurrer. 

Hancey  contra. 

The  following  authorities  were   referred  to.     Evans  v. 
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Kymer  (a) ;  Isaac  v.  Farrar  (b) ;  Basan  v.  AmM  (c)  ; 
Humphreys  v.  O^ConneH(d);  Marston  v.  AUenie);  Scliild 
V.  Kilpm  (f);  Adams  v.  .Taftef  (y) ;  Cawper  v.  Gearbett (A) ; 
Jbnef  V.  Corbett  (i);  Ifia^es  v.  Caulfield{k);  Mortimer  v. 
Gell  (/);  Lonsdale  v.  C2arA«  (m);  Washbaum  ▼.  jBur- 
rmc*  (n) ;  Bennett  v.  JSuff  (o). 

CW*.  acfo.  tnifti 


Afterwards,  in  the  Vacation  aft:er  Michaelmas  Term, 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the 
Court  (p).  We  are  of  opinion  that  the  replication  de 
injuria  in  this  case  is  good. 

The  declaration  is  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  and  is  in  the  usual  form.  The  plea 
states  in  substance  that  the  bill  was  accepted  for  the  accom- 
modation of  the  drawer,  who  undertook  to  pay  it  when 
due.  It  then  states  that  the  drawer  indorsed  the  bill  to 
the  plaintiff,  with  notice,  and  that  the  plaintiff  received 
and  always  held  the  bill  on  the  above  terms. 

The  question  is,  whether  the  plea  shews  an  excuse  for 
non-payment,  or  amounts  to  an  argumentative  denial  of 
the  indorsement  by  the  drawer  to  the  plaintiff. 

The  cases  of  Adams  v.  Jones  (y),  and  Marston  v.  AUen(e)y 
were  much  relied  on  by  the  defendant,  but  they  are  dis- 
tinguishable from  the  present.     In  both  those  cases  the 


(a)  1  B.  &  Ad.  528. 
ib)  1  M.  &  W.  65 ;   S.  C.  4 
Dowl.  760. 
(c)  6  M.  &  W.   559 ;    S.  C. 

8  Dowl.  356. 

(rf)  7  M.   &   W.    370 ;    S.  C. 

9  Dowl.  213. 

(<?)  8  M.  &  W.  494;  S.  C. 
I  Dowl.  442,  N.  S. 

(/)8  M.  &  W.  673;  S.  C. 
9  Dowl.  803.  See  TUfaldi  v. 
ElUrman,  ante,  p.  71. 

{g)  12  A.  &  E.  456;  S.  C. 
4  P.  &  D.  174. 


(4)  13  M.  &  W.  33;  S.  C. 
ante^  vol.  1,  p.  969. 

(t)  2  a  B.  828 ;  S.  C.  2  G. 
&  D.  308. 

{k)  6  Q.  B.  81. 

(/)  4  C.  B.  543. 

(m)  1  Exch.  78 ;  S.  C.  ante, 
vol.  5,  p.  96. 

(n)  1  Exch.  107;  S.  C.  wiUe, 
vol.  5,  p.  106. 

Co)  1  Exch.  693. 

(p)  Lord  Denman,  C.  J.,  Paite- 
son,  J,,  and  lVightman,J. 


IflCUARLBCAB   TBRM,    12    VICT,  249 

sappoeed  indorser's  name  was  written  on  the  bill,  but  he        1848. 
had  not  delivered  the  bill  to  the  plaintiff  as  intended  holder      rTYIT"^ 
to  take  any  interest:  the  facts  specially  set  out  were,  there-  <^- 

fore,  properly  held  to  be  an  argumentative  denial  of  the 
indorsement  Here,  on  the  contrary,  the  plea  shews  that 
the  bill  was  indorsed  to  the  plaintiff  as  holder,  conveying 
and  intending  to  convey  to  him  such  interest  as  the  drawer 
himself  had,  and  no  more ;  that  is,  in  effect,  to  make  the 
plaintiff  the  legal  indorsee  and  holder  of  the  bill,  but 
restricting  him  from  enforcing  it  against  the  defendant,  the 
acceptor.  A  plea  in  an  action  of  drawer  against  acceptor, 
that  the  bill  was  accepted  for  the  accommodation  of  the 
drawer,  is  manifestly  a  plea  in  excuse,  and  open  to  a  repli- 
cation de  injuria;  and  this  plea  is  in  effect  a  similar  one. 
The  fallacy- is,  in  supposing  that  the  averment  of  indorse- 
ment contained  in  the  declaration  necessarily,  and  at  all 
events,  means  such  an  indorsement  as  gives  a  right  of  action 
agunst  the  acceptor.  Undoubtedly,  it  does  so  mean  prima 
fiicie ;  but  it  may  be  answered  by  a  plea  shewing  an  indorse- 
ment in  fact,  but  accompanied  with  such  circumstances  and 
conditions  as  to  preclude  the  indorsee  from  enforcing  it 
against  the  acceptor, — ^in  other  words,  to  give  the  acceptor 
an  excuse  for  not  paying  the  amount  to  the  indorsee:  and 
the  plea  in  question  is  exactly  such  an  one. 

Other  cases  were  cited,  but  they  are  not  in  point  We 
may  however  observe,  that  the  most  recent  of  them, 
Washboum  v.  Bur^ows^  Bennett  v.  BuU^  and  Mortimer  v. 
GeU  all  go  to  prove  that  the  replication  de  injuria  is  not 
now  narrowed  so  much  as  it  appears  to  have  been  at  first 
after  the  new  nilea  We  may  also  advert  to  the  case  of 
Herbert  v.  Sayer  (a),  where  this  Court  held  the  replication 
good  to  a  plea  very  much  involving  the  same  point  as  the 
present  case. 

Judgment  for  the  Plaintiff. 

(a)  5  Q.  B.  965.    (See  the  case  also  reported,  ante,  vol.  2,  p.  49.) 
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1848* 

Cboss^  a  Pauper,  v.  The  Port  of  London  Assurance 

Company. 

If  a  plaintiff      PoWER  had  obtained  a  rule,  callinff  upon  the  plaindff 

suing  in  fonn&  ,     ,  or  t. 

paaperi8,and  to  shew  cause  why  the  plaintiff  should  not  pay  to   the 

oTthemriL  defendants  the  costs  of  the  day  for  not  proceeding  to  trial, 

Com^^k**  and  why  in  the  meanwhile  further  proceedings  should  not 

default  in  not  be  Stayed.     From  the  affidavits  it  appeared  that  the  plaintiff 

ttial,  the  Court  Bued  in  forma  pauperis,  and  was  residing  out  of  the  juris- 

:^SSSil  diction  of  the  Coart. 

the  costs  oc- 
casioned by 

such  default  Bumte  shewed  cause,  and  contended  that  there  was  no 

"*  ^  authority  for  making  the  payment  of  the  costs  a  condition 

precedent  to  further  proceedings. 

Power,  in  support  of  the  rule.  The  reason  why  the 
Courts  have  refused  to  stay  proceedings  in  an  action 
until  the  payment  of  the  costs  of  the  day  have  been  made, 
has  been  because  there  was  a  mode  of  enforcing  these  costs 
open  to  the  defendant  by  attachment ;  per  Parke,  B.,  in 
Aime  v.  Ckinnock  (a).  But  here  the  plaintiff  is  a  pauper, 
and  resides  without  the  jurisdiction  of  the  Court  The 
defendants  have  no  remedy,  therefore,  open  to  them  to 
recover  the  amount  of  these  costs. 

Patteson,  J. — ^I  think  that  these  circumstances  take 
this  case  out  of  the  ordinary  course. 

Rule  absolute. 

(a)  8  Dowl.  736. 
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1848. 

Cluttebbuck  v.  Jokes  and  Another 

f/«  BROWN  movedy  on  behalf  of  the   plaintiff,  for  a  An  order  for 

rale  to  examine  J.  Frankis,  a  material  witness,  upon  inter-  tion  ofa  wtt- 

rogatories,  under  the  1  Wm.  4,  c  22,  s.  4.  Zi^^^ 

Hie  affidavits  in  support  of  the  application  stated,  that  will  not,  in 

1 .  ,  I.  f     genenl,  be 

this  was  an  action  to  recover  the  amount  of  an  attorneys  granted  before 
bill.  That  the  action  was  commenced  on  the  10th  of  July,  IIJdwhCTe  Uie 
1848,  and  that  the  declaration  was  delivered  on  the  24th  •ppl'ca^on 

was  made 

of  October  following,  and  that  the  defendants  had  obtained  beforeplea 
time  for  pleading  to  the  declaration,  which  had  not  yet  l^urt  refoaed 
expired.     That  the  evidence  of  the  witness  in  question  JJ^EJ^V^ 
was  ''material  and  necessary  in  support  of  this  action."  wttnenwas 

in  an  mnrm 

There  was  an  affidavit  made  by  a  surgeon,  that  he  knew  itate  of  health. 


the  witness  in  question,  that  he  had  attended  him  for  many  probauTdiat 
years  past  as  his  medical  attendant     That  he  was  seventy-  ?•  jW»*  ^® 

•^  *  ^  ^  -^     m  the  mean- 

six  years  of  age,  and  ''  b  now  in  a  very  weak  state  from  a  time. 

protracted  illness,  occasioned  by  a  multiplicity  of  diseases, 

and  particularly  from  a  severe  affection  of  the  lungs  and 

diseased  bladder;  and  from  the  nature  of  the  said  diseases 

and  his  great  age,  the  deponent  verily  believes  that  his  life 

will  be  of  very  short  duration ;  and  this  deponent  is  quite 

satisfied,  that  the  said  J.  Frankis,  if  alive  for  the  next  two 

months,  will  be  quite  unable  to  travel,  or  to  encounter  the 

slightest  possible  exertion."    That  the  venue  in  this  cause 

is  laid  in  London,  and  that  the  cause  could  not  be  tried 

until  the  sittings  after  Term,  about  the  middle  of  December 

next. 

J.  Brown  submitted,  that  under  the  circumstances  of  this 
case,  a  rule  to  examine  the  witness  would  be  granted.  It  is 
true,  that  it  is  laid  down  in  1  Chit  Arcfu  Prac.^  315,  8th  ed., 
''  The  application  should  not,  in  general,  be  made  until  after 
issue  joined,  for  until  then  it  cannot  be  positively  decided 
whether  the  witness  be  material  or  not;   though  in  one 
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1848.        case,  by  consent  of  the  parties,  the    Court  granted   the 

Cluttebbuck  application,  though  it  was  made  before  issue  joined,  upon 

^'  the  party  making  it,  undertaking  not  to  proceed  with  the 

wONES 

and  Another,  examination  until  after  joinder  of  issue;  and  perhaps  it 
might  be  granted  before  issue  joined,  in  cases  where  it  is 
quite  clear  what  the  issue  must  be."  Here  no  plea  has 
been  pleaded ;  but  it  is  apprehended  there  is  no  strict  rule 
to  fetter  the  discretion  of  the  Court  on  this  subject;  and 
that  where  there  is  a  probability  from  the  illness  of  the 
witness  that  he  may  die  in  the  meantime,  the  Court  will 
grant  the  order. 

Patteson,  J. — I  do  not  see  how  I  can  grant  such  an 
application,  or  how  I  can  know  that  a  witness  is  a  material 
and  necessary  witness  to  prove  an  issue  which  is  not  yet 
defined. 

J,  Broum.  The  Court,  perhaps,  will  grant  the  order,  on 
the  undertaking  of  the  party,  as  in  the  case  of  Mandell  v. 
Steele  (a),  that  the  examination  shall  not  be  proceeded 
with  until  after  joinder  of  issue.  Some  time  must  neces- 
sarily elapse  before  the  rule  can  be  made  absolute. 

Patteson,  J. — 1  must  refuse  the  application.  If  I  were 
once  to  break  in  upon  the  rule  observed  in  these  cases, 
there  would  be  similar  applications  made  in  almost  every 
case  directly  afler  declaration  delivered. 

Rule  refused. 

(o)  8  M.  &  W.  300 ;  S.  C.  9  Dowl.  812. 
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Doe  dem.  Poole  v.  Willes  and  Others. 

I  HIS  was  a  rule  calling  on  the  lessor  of  the  plaintiflF  to  Where  the 
shew  cause  why  the  judgment  signed  in  the  above  cause  ment  entered 
and  all  subsequent  proceedings  should  not  be  set  aside.  btit*Sel^erer' 

It  appeared  that  the  above  action  of  ejectment  having  the  ooMent 
been  brought  to  recover  possession  of  certain  premises  in  to  the  plain- 
Middlesex,  an  attorney  was  instructed  to  appear  and  defend  ^thout  tm^* 
the  action  on  the  part  of  the  landlord.     That  accordingly,  ^few^hat  the 
he  entered  an  appearance  at  the  Master's  Office  to  the  plaintiff  was 
action,  and  on  the  same  day  delivered  a  plea  of  the  general  treat  the  ap- 
issue  accompanied  by  a  consent  rule,  to  the  attorney  of  the  S3lUy,*Mid  * 
lessor  of  the  plaintiff.     The  consent  rule,  however,  which  "^J^J"®°* 
was  so  delivered,  was  without  signature ;  and  on  the  attorney  casual  ejector, 
of  the  lessor  of  the  plaintiff  going  to  the  Master,  to  draw  howeyer, 
up  the  rule,  the  oflScer  refused  to  draw  it  up.    The  attorney  d^^*^J 
for  the  lessor  of  the  plaintiff  thereupon  signed  judgment  <^ort  upon 

temu  ordercG 

against  the  casual  ejector,  which  it  was  the  object  of  the  the  judgment 

I*     ^*        .         ^      •J  to  be  set  aside, 

present  application  to  set  aside.  ^^  possession 

to  be  restored. 

Lush  and  Prentice  shewed  cause.  It  is  submitted,  that 
the  consent  rule  in  this  case  being  delivered  without  any 
signature  was  a  nullity,  and  that  the  lessor  of  the  plaintiff 
was  entitled  to  sign  judgment  against  the  casual  ejector. 
The  books  of  practice  lay  it  down  that  the  defendant's 
attorney  should  sign  the  consent  rule,  leaving  a  space 
above  his  signature  for  that  of  the  attorney  of  the  plaintiff, 
and  should  then  take  it  together  with  a  common  bail  piece, 
if  the  proceeding  be  by  bill,  to  one  of  the  Masters,  who 
will  enter  an  appearance  and  at  the  same  time  mark  the 
consent  rule;  TicUTs  Pract.  1225,  6,  9th  ed. ;  2  Archb. 
Pract  939,  8th  ed.  According  to  the  old  practice,  he  was 
then  to  take  the  plea  and  consent  rule  and  file  them  at 
the  Judge's  Chambers ;   but  now  by  rule  of  Hilary  Term, 
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1848. 


Doe  dem. 
Pools 

9. 
WiLLBS 

andOthen. 


1  Vict,  Q.  B.,  after  reciting  that  ^  by  the  practice  of  this 
Court,  in  all  actions  of  ejectment,  it  is  necessaiy  that  the 
plea  and  consent  rule  should  be  filed  at  the  Chambers 
of  one  of  the  Judges  of  the  same  Court;  it  is  ordered  that 
firom  and  after  the  last  day  of  this  present  Term,  the  sfud 
practice  be  discontinued,  and  in  all  such  actions,  the  plea, 
with  the  consent  rule  annexed  thereto,  be  delivered  in  like 
manner  as  pleas  in  other  actions,  the  defendant's  appear- 
ance being  first  entered  with  the  proper  officer,  as  here- 
tofore." The  appearance  by  the  defendant,  therefore,  to 
have  any  effect  must  be  accompanied  by  a  delivery  of  a 
signed  consent  rule  to  the  plaintiff's  attorney.  And  the 
reason  why  this  is  so  is  evident,  as  otherwise  the  defendant 
might,  by  entering  an  appearance,  prevent  the  plaintiff 
firom  having  judgment  against  the  casual  ejector,  and  yet 
neglect  to  enter  into  the  consent  rule,  by  which  alone,  the 
plaintiff  would  be  entitled  to  his  costs.  The  case  is 
analogous  to  that  of  a  plea  requiring  counseFs  signature 
being  delivered  without  it,  which  the  plaintiff  may  treat  as 
no  plea  at  all  and  sign  judgment  In  Doe  d.  Burnhcan  v. 
Lever  (a),  the  plaintiff  had  delivered  a  replication  without 
the  consent  rule  signed  by  him,  and  the  Court,  on  the 
application  of  the  defendant,  set  it  aside  with  costs.  In 
that  case,  Rolfe^  B.,  says  {b\  **  The  question  is,  what  right 
can  a  person  have  to  reply  who  has  not  made  himself  a 
party  to  the  suit?  It  is  a  condition  precedent,  therefore, 
to  the  right  to  reply,  that  he  shall  enter  into  the  consent 
rule."  In  Doe  d.  Earl  of  Faltnouth  v.  Alderson  (c),  the 
form  of  the  consent  rule  was  irregular,  and  judgment  by 
default  against  the  casual  ejector  was  signed;  and  though 
the  Court  afterwards  gave  the  defendant  leave  to  amend, 
the  right  of  the  plaintiff  to  sign  judgment  seems  not  to 
have  been  contested.     So  in  Doe  d.  Faithful  v.  Roe  (d),  a 


(a)  Ante,  vol.  2,  p.  644 ;  S.  C. 
13M.  &  W.  688. 

{b)  The  report  in  13  M.  &  W. 
pp.  6S8  and  690»  was  referred  to. 


(c)  4  DowL  701 ;  S.  G.  1 
&  W.  210. 

(d)  7  Dowl.  718. 
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consent  rule  with  a  similar  defect,  was  held  a  nullity,  and  1848. 
judgment  against  the  casual  ejector  properly  signed.  And 
in  Doe  d.  Hunchecome  v.  Roe  (a),  where  the  consent  rule 
was  not  properly  entitled,  although  the  plea  was,  the  Court 
refused  to  set  aside  the  judgment  signed  against  the  casual 
ejector.  But  even  should  the  Court  be  disposed,  in  an 
ordinary  case,  to  set  aside  the  judgment  on  terms ;  under 
the  circumstances  of  the  present  case,  they  will  leave  the 
landlord  to  bring  his  action  of  ejectment  [They  referred 
to  2  C/ut.  Arch.  935,  8th  ed.] 

Montagu  Chambers  and  Mclntyre^  in  support  of  the  rule. 
The  plaintiff  had  no  right  to  sign  judgment,  the  defendant 
having  entered  an  appearance  to  the  action.  According  to 
the  practice,  it  appears  that  the  defendant  must  take  the 
consent  rule  duly  signed  to  the  Master,  who  thereupon 
enters  the  appearance.  The  Court  will  not  presume  the 
Master  neglected  his  duty,  and  therefore  it  must  be  taken, 
as  no  doubt  the  fact  was,  that  the  consent  rule  properly 
signed  was  produced  to  the  Master.  The  defendant  there- 
fore was  in  Court  instead  of  the  casual  ejector,  and  judg- 
ment if  at  all  could  only  be  signed  against  him.  The  rule, 
Hil.  Term,  1  Vict.,  Q.  B.,  has  altered  the  old  practice.  It 
may  be  that  the  consent  rule  as  delivered  is  irregular,  but 
then  the  plaintiff  should  have  applied  to  the  defendant  to 
have  it  amended,  or  have  come  to  the  Court  for  leave  to 
sign  judgment.  The  case  oS  Doe  d.  Bumham  v.  Lever 
has  no  application  to  the  present  case,  except  as  shewing 
that  the  proper  coiu^e  is  by  application  to  the  Court  to 
set  aside  the  proceeding.  There  is  no  authority  that  an 
omission,  like  the  present,  in  the  consent  rule,  renders 
the  appearance  a  nullity.  In  the  cases  which  have  been 
cited  of  Doe  d.  Earl  of  Falmouth  v.  AldersoHy  Doe  d. 
FaUhfid  V.  Roe^  and  Doe  d.  Hunchecome  v.  Boe^  the  Court 

(a)  Ante,  vol.  2,  p.  96. 
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1 848.        proceeded  on  the  ground  that  there  was  no  consent  rule  at 
Doe^dem      ^'^  '"  ^^^  cause.     When  no  order  has  been  obtained  to 
Poole       change  the  attorney  on  the  record,  but  a  further  step  is 
W1L1.E8       taken  by  a  new  attorney,  the  Court  have  held,  that  it  can- 
not be  treated  as  a  nullity ;  Doe  d.  Bloomer  and  Others  v. 
Bransom  (a).     At  any  rate,  the  Court  will  set  aside  the 
judgment  upon  terms.  This  is  an  attempt  to  snatch  a  judg- 
ment for  a  mere  accidental  omission,  and  if  the  defendant's 
attorney  had  been  applied  to,  the  defect  would  have  been 
remedied. 

Patteson,  J. — The  jule.  of '.Court  says  that  flie  plea, 
with  the  consent  ^ean^eked  thereto,  shall  be  delivered 
in  like  manner  as  pleas  in  other  actions^  the  defendant's 
appearance  being  first  entered  with  the  proper  officer  as 
heretofore.  The  delivery  of  the  consent  rule  is  part  of  the 
appearance,  and  the  appearance  is  a  nullity  without  it  is 
delivered.  The  old  practice  was  that  the  consent  rule  and 
plea  should  be  ^led  at  the  Judge's  Chambers ;  the  rule  of 
Hil.  Term,  1  '^ct  Q.  B.,  merely  substitutes  for  that  a 
delivery  to  the  plaintiff's  attorney,  but  leaves  the  practice 
in  other  respects  unaltered.  To  render  the  appearance 
therefore  valid,  the  consent  rule  properly  signed  must  be 
delivered;  and  there  is  a  good  reason  for  this  being 
required,  for  how  else  can  it  be  said  that  one  defendant 
is  substituted  in  the  place  of  the  other  ?  The  object  is  to 
substitute  a  real  defendant  in  the  place  of  a  fictitious  one, 
and  how  can  that  be  done,  if  he  does  not  enter  into  the 
consent  rule?  I  am,  therefore,  clearly  of  opinion,  that  the 
appearance  was  a  mere  nullity  and  the  judgment  regular. 
As  to  the  consent  rule  properly  signed  being  shewn  to  the 
Master  on  entering  the  appearance,  no  doubt  that  was  so ; 
but  that  amounts  to  nothing,  unless  delivered  to  the  plain- 
tirs  attorney. 

(a)  6  Dowl.  41K). 
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As  this  however  was  without  doubt  an  accidental  omis- 
sion^  I  think  the  judgment  must  be  set  aside  on  payment  of 
costs,  and  possession  restored;  the  defendant  putting  the 
plaintiff  in  the  same  situation  for  trial  as  he  would  have 
been  in,  if  a  valid  consent  rule  had  been  delivered. 


1848. 


Doe  dem. 

Poole 

e. 

WlLLF.8 

and  Others. 


Rule  accordingly. 


Savert  v.  Lister. 


{In  thefuU  Court.) 

J.  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  the  judgment  signed  herein,  and  all  subsequent 
proceedings,  should  not  be  set  aside  for  irregularity. 

It  appeared  that  the  declaration  in  the  above  cause  was 
delivered  on  the  2nd  of  August,  1848.  The*defendant  had 
eight  days  to  plead;  consequently  the  time  for  pleading 
expired  on  the  10th  of  August  On  the  11th,  the  plaintiff 
signed  judgment  for  want  of  a  plea.  The  defendant  then 
took  out  a  summons  before  Aldersouy  B.,  to  set  aside  the 
judgment,  on  the  ground  that  under  the  Reg.  Gen.,  Mich. 
Term,  3  Wm.  4,  rule  12  (a),  the  time  for  pleading  did  not 
expire  till  eight  days  after  the  24th  of  October.  That 
learned  Baron  refused  to  interfere,  and  dismissed  the 
summons.  The  present  rule  was  then  obtained;  against 
which. 


Where  the 
time  for  plead- 
ing expires  on 
the  lOth  of 
August,  the 
case  falls 
within  the 
Reg.  Gen., 
Mich.  Tenn, 
.3Wni.  4,r.  12, 
and  judginent 
for  want  of  a 
plea  cannot 
be  signed  till 
after  the  Va- 
cation. 


(a)  Reg.  Gen.,  Micb.  Term, 
3  Wm.  4,  r.  12.  "  It  is  further 
ordered,  that  in  case  the  time 
for  pleading  to  any  declaration,  or 
far  answering  any  pleadings,  shall 
not  have  expired  before  the  10th 
day  of  August  in  any  year,  the 
party  called  upon  to  plead,  reply, 
&c.,  shall  have  the  same  number 

VOL.  IT. 


of  days  for  that  purpose  after  the 
24th  day  of  October,  as  if  the 
declaration  or  preceding  pleading 
had  been  delivered  or  filed  on 
the  24th  of  October,  but  in  such 
cases  it  shall  not  be  necessary 
to  have  a  second  rule  to  plead, 
reply,"  &c. 

8  D.    &    L. 
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1848.  Crompton  shewed  cause.     This  case   is  bronght  before 

Sai^ry      ^^  ^^^^   Court,  as  it  is  desirable  to  have  the  practice 

»•  established.     It  is  true   there  is  a  decision  in  the   Bail 

Lister.  ,  r       t      • 

Court  of  Morris  v.  Hancock  (a),  in   which   Mr.  Justice 

Patteson  held,  that  where  the  time  for  pleading  expired  on 
the  10th  of  August,  the  plaintiff  could  not  sign  judgment 
till  after  the  Vacation.  But  that  case,  being  decided  by  a 
single  Judge,  is  not  considered  a  binding  authority ;  and 
different  Judges  have  decided  the  point  differendy  at 
Chambers.  It  is  submitted,  that  the  true  constniction  of 
the  rule  is,  when  the  time  for  pleading  **  shall  expire  after 
the  10th  of  August"  It  could  never  have  been  the  inten- 
tion of  the  learned  Judges  who  framed  that  rule,  that  the 
defendant  having  the  full  eight  days  for  pleading  before 
the  Vacation  commenced,  should  yet  be  able  to  delay  the 
plaintiff  during  the  whole  Vacation. 

Joyce,  in  support  of  the  rule,  was  not  called  upon. 

Lord  Deniian,  C.  J. — We  think  that  the  decision  to 
which  our  Brother  Patteson  came  in  Morris  v.  Hancock  is 
a  correct  one.  The  words  of  the  rule  are  clear,  and  we  see 
no  reason  for  giving  them  now  a  different  sense. 

CoLERiDOE,  J.,  and  Wightman,  J.,  concurred. 


Rule  absolute. 


(a)  1  Dowl.  320,  N.  S. 
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Nathan  r.  Story. 


{In  the  full  Court). 

1  HIS  was  a  rule  calling  upon  the  defendant  to  shew  in  this  Coart, 
cause  why  a  rule  for  judgment  as  in  case  of  a  nonsuit,  niri  for*judg. 
for  not  proceediufi;  to  trial  pursuant  to  a  peremptory  under-  "®°'  ^  *" 

*^  o  r  r  r      J  case  of  a  non- 

taking,  obtained  on  the  first  day  of  the  present  Term,  should  suit  is  dls- 

not  be  discharged,  and  all  subsequent  proceedings  set  aside  peremptory 

with  costs ;  or  why  the  peremptory  undertaking  should  not  SI!f  p?dnti§' 

be  enlarged.  '?  ^^^"^  ^y 

^  ^  the  percroptory 

It  appeared  upon  the  affidavits,  that  a  rule  for  judgment  andertaking, 
as  in  case  of  a  nonsuit,  had  been  obtained  in  Trinity  Term  never  draws 
last,  and  on   cause  being    shewn,   was  discharged   on   a  Jq^^JJ^^ 
peremptory  undertaking,  the  plaintifi^  undertaking  to  go  to  entitle  th© 
trial  at  the  sittings  after  Trinity  Term.     The   defendant  a  rule  absolute 
drew  up  the  rule  on  the  following  day,  but  never  served  it  M^^i^cSB^of 
on  the  plaintifl;     The  plaintifl'  not  having  proceeded  to  trial  *  S^f^j'^^", 
pursuant  to  his  undertakini;,  the  defendant  on  the  first  day  not  necessary 

*.  --.  ,.1  111  i..i  ^^*^  ^«  should 

ot  the  present  lerm  obtamed  a  rule  absolute  for  judgment  first  draw  up 
as  in  case  of  a  nonsuit,  which  it  was  now  sought  to  set  p°gi^ff^ith 
aside.  ^^f  ™^«  J^*^' 

taming  the 
peremptory 

Lewis  shewed  cause  (a).  The  plaintiff  will  no  doubt  ^  ^ 
rely  on  the  authority  of  GingeU  v.  Bean  (b\  and  Knight  v. 
Smith  {c)y  in  which  cases  it  has  been  held,  that  the  rule 
containing  the  peremptory  undertaking,  if  not  drawn  up  by 
the  plaintiff,  must  be  drawn  up  and  served  by  the  defendant 
within  the  time  limited  by  the  peremptory  undertaking,  in 
order  to  entitle  the  defendant  to  a  rule  for  judgment  as  in 

(a)  The  case  came  on  in  the  S.  C.  1  M.  &  6.  50,  155. 
first  instance  before  Pattegon,  J.,         (c)  7  Scott,  N.  R.  896 ;  S.  C. 

in  the  Bail  Court,  and  was  by  6  M.  &  G.  1016;   ante,  vol.  1, 

bim  referred  to  the  full  Court.  p.  912. 

(6)  1  Scott,  N.  R.  153,  390; 

8  2 
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1848.       case   of  a  nonsuit.     There   is  also  a  case  of  Sawyer  v. 
^^Xal^    Thompson  (a),  where  Aldersoriy  B.,  sitting  alone,  decided  in 

„  "•  conformity  with  those  cases.     But  these  authorities  at  most 

Story.  •'  --i  -m  j 

decide  the  practice  in  the  Courts  of  Common  Pleas  and 

Exchequer ;  and  the  practice  in  this  Court  has  always  been 
held  to  be  different  In  a  late  case  of  LandelU  v.  Ball  (b)y 
in  this  Court,  the  cases  and  the  practice  were  brought 
before  Wightman,  J. ;  and  that  teamed  Judge,  after  taking 
time  to  consider  his  judgment,  decided  to  uphold  the 
practice  of  this  Court,  which  treats  the  plaintiff  as  bound 
by  the  peremptory  undertaking,  whether  drawn  up  and 
served  or  not.  In  a  note  to  the  report  of  that  case,  a 
case  of  CoUingridge  v.  Evans  (c)  is  mentioned,  as  pending 
in  the  Court  of  Exchequer.  No  decision  has  yet  been 
come  to  in  that  case,  but  that  Court  is  understood  to  be 
inclined  to  uphold  the  practice  of  the  Queen's  Bench. 
It  is  submitted,  that  the  practice  of  this  Court  is  the 
more  reasonable,  which  treats  the  peremptory  undertaking 
as  binding,  although  not  drawn  up;  for  if  the  defendant 
were  bound  to  draw  up  the  rule,  it  would  be  diflScult  to 
say  at  what  time  his  liability  to  do  so  would  commence, 
since  the  plaintiff  would  surely  be  entitled  in  the  first 
instance  to  draw  it  up.  If  this  were  not  the  practice,  it 
would  always  be  to  the  plaintiff's  interest  not  to  draw  it 
up,  as  in  the  event  of  the  defendant's  not  doing  so,  he 
would  thus  evade  the  peremptory  undertaking.  The 
ordinary  form  of  the  affidavit  for  judgment  for  not  pro- 
ceeding to  trial  after  a  peremptory  undertaking,  shews  that 
service  of  the  rule  has  not  been  considered  necessary;  as 
there  is  nothing  said  in  it  about  service  of  the  rule ;  nor  in 
the  rule  itself,  of  its  having  been  drawn  up  on  an  affidavit 
of  service. 

Hawkinsy  in  support  of  the  rule.     The  practice  which 

(a)  9   M.  &  W.  24S  ;   S.  C.  (b)  Ante,  vol.  5,  p.  62. 

1  DowL  449,  N.  S.  (c)  Ante,  vol.  6,  p.  65,  n.  (6). 
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Stoby. 


prcvaib  in   the   Court  of   Common   Pleas  is   the    more        l^^^- 
reasonable  and  convenient     There,  the   general   rule   is       Nathan 
adhered  to,  that  where  a  party  seeks  to  enforce  a  rule,  he 
must,  if  the  other  side  do  not  draw  it  up  and  serve  it,  draw 
it  up  and  serve  it  himself,  before  he  can  treat  the  other 
side  as  bound  by  it 

Lord  Denman,  C.  J. — I  confess,  that  from  the  first  I 
could  not  agree  with  the  rule  as  laid  down  in  those  cases 
in  the  Court  of  Common  Pleas.  The  practice  in  this 
Court  is  of  long  standing,  and  I  sec  no  reason  why  we 
should  depart  from  it  now.  The  judgment  as  in  case  of  a 
nonsuit  is  therefore  perfectly  regular ;  but  the  plaintiff  may 
have  leave,  under  the  circumstances  of  this  case,  to  enlarge 
his  peremptory  undertaking  upon  terms. 

CoLERHMB,  J.,  and  Erle,  J.,  concurred. 

Rule  accordingly. 


Peat  v.  Mangnall  and  Another. 

J  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  where  the 

why  the  proceedings  in  this  cause  should  not  be  stayed  on  Jn"||^*ion  Jt, 

payment  of  the  amount  of  the  verdict,  with  costs  to  be  ^^^^' 

taxed  by  one  of  the  Masters ;  and  that  in  the  mean  time  damages  for 

,  _  breftch  of 

proceedings  be  stayed.  contract,  to 

It  appeared  from  the  affidavits,  that   the   above  action  fend^t^had*' 

was  brouffht  to  recover  from  the  defendants  unliquidated  pleaded  special 

.  pleas,  re- 
damages,  for  loss  alleged  to  have  been  sustained  by  the  corereda 

plaintiff,  by  a  breach  of  contract  in  not  supplying  paper  to  J©  i 


issaes. 


the   plaintiff.     The   defendants  had   pleaded  the  general  Jtfcw^'*' 
issue  and  two  special  pleas,  one  of  which  denied  a  request  refused  to 

*  ''  stay  proceed- 

ings Dcfore 
judgment  signed,  on  payment  by  the  defendants  of  the  amount  of  damages  and  costs.- 
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1848.       to  deliver.     The  action  was  tried  at  the  last  Summer 
p^^        Assizes  at  Liverpool,  when  a  verdict  was  returned  for  the 
^'  plaintiff  on  all  the  issues,  damages  8^  4^.,  costs  40«.     On 

and  Another,  the  2 1st  of  October,  the  defendant  took  out  a  summons 
before  a  learned  Judge  at  Chambers,  calling  upon  the 
plaintiff  to  shew  cause  "  why,  upon  payment  of  the  balance 
of  the  debt  for  which  this  action  is  brought,  together  with 
costs  to  be  taxed  and  paid  on  taxation,  all  further  proceed- 
ings in  this  cause  should  not  be  stayed,  the  defendant's 
agent  undertaking  to  pay  the  same  when  ascertained.'' 
The  learned  Judge  before  whom  the  summons  came  on 
to  be  heard,  refused  to  make  any  order;  whereupon  the 
present  rule  was  obtained ;  against  which, 

Atherton  shewed  cause.  This  is  an  unprecedented  appli- 
cation, and  without  some  strong  authority  the  Court  will 
not  interpose  to  deprive  the  plaintiff  of  the  judgment  of  the 
(yourt  in  his  favour,  to  which  he  is  entitled  by  the  verdict 
of  the  jury.  The  only  ground  upon  which  it  can  be  rested 
is,  that  the  plaintiff  is  placed  in  the  same  position  by  the 
present  proceeding  as  if  he  had  a  judgment  recorded^ 
whilst  the  defendant  is  saved  from  the  costs  attendant 
upon  signing  the  judgment.  Whatever  might  be  the  case 
in  a  simple  action  of  debt  or  assumpsit,  where  the  defend- 
ant only  pleads  the  general  issue ;  the  same  rule  could  not 
apply  to  actions  where  the  defendant  by  his  pleas  raises 
other  issues,  which,  when  found  in  the  plaintiff's  favour, 
might  be  evidence  for  him  in  a  cross  action  brought  against 
him  by  the  defendant  Suppose  in  the  present  instance 
the  defendants  were  to  bring  an  action  against  the  plaintiff 
for  not  accepting  the  paper,  alleging  that  they  were  ready 
and  willing  to  deliver  it ;  the  judgment  in  the  present 
action  would  be  evidence  that  they  were  not  ready  and 
willing  to  deliver  it  Before  verdict,  a  defendant  may 
offer  a  sum  of  money,  and  if  it  be  refused,  may  then  pay 
it  into  Court;  and  if  the  plaintiff  takes  it  out,  or  does 
not  recover  more,  he  will  not  be  entitled  to  costs  subse- 
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quent  to  the  oflfer ;  Fisher  v.  Pyne  {a\    But  that  is  only        ^®*^' 

on  the  ground  that  it  operates  as  a  plea  of  payment  to        p^, 

the  action.     Bat  a  verdict  once  recovered,  the  plaintiff  is     Mahohall 

entitled  to  judgment     A  contrary  rule,  besides  being  pro-   •nd  Another. 

ductive  of  the  injustice  pointed  out  of  depriving  the  plaintiff 

of  the  benefit  of  the  judgment  in  his  favour  in  a  subsequent 

action,  would  tend  to  the  plaintiff's  prejudice  by  delaying 

him  from  the  firuits  of  his  verdict;  as  a  rule  like  the  present 

would  always  be  obtained,  and  the  plaintifTs  judgment 

postponed  till  the  rule  could  be  argued.    Besides  the  saving 

of  cotfts  would  be  but  trifling,  and  would  only  be  effected 

where  the  matter  is  disposed  of  by  a  Judge  at  Chambers ; 

the  costs  of  a  rule  like  the  present  fully  counterbalancing 

the  extra  costs  incurred  by  signing  the  judgment 

CowUnffy  in  support  of  the  rule.  The  Judge  refused  to 
interfere  at  Chambers,  conceiving  the  application  to  be 
unprecedented;  but  on  inquiry  since  of  the  Master (6),  it  is 
ascertained  that  similar  orders  have  frequently  been  made 
and  acquiesced  in.  It  seems  only  reasonable,  that  if  the 
defendants  are  willing  to  pay  the  plaintiff  all  that  he  has 
recovered  by  his  verdict,  together  with  his  costs,  the  plaintiff 
should  not  be  permitted  to  go  on  and  inflict  upon  them 
the  useless  expense  of  signing  a  judgment  [Pattesan,  J. — 
Suppose  an  action  of  trespass  and  a  plea  of  right  of  way, 
and  a  verdict  for  the  plaintiff  with  1^.  damages;  would  you 
contend  that  the  defendant  might  stay  the  judgment  on 
payment  of  the  1*.  and  costs  ?]  Perhaps  in  cases,  where  a 
right  beyond  the  mere  right  to  recover  damages  is  raised 
on  the  record,  the  plaintiff  may  be  entitled  to  have  the 
judgment  recorded ;  but  that  case  does  not  arise  here,  the 
only  real  question  being,  what  damages  was  the  plaintiff 
entitled  to?  It  is  possible,  as  suggested,  that  the  judgment 
might  be  evidence  in  the  plaintiff's  favour,  if  the  defendants 
were  afterwards  to  bring  an  action  against  him ;  but  all 

(a)  1  M.  &  G.  265.  (b)  Master  Bunce. 
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1848.        that  he  need  do  in  8ueh  a  case  would  be,  to  take  out  a 

Peat        summons  to  have  the  judgment  then  regularly  signed,  at 

Man*'*  ^^®  defendants'  expense,  which  a  Judge  would  no  doubt 

and  Another,   order  to  be  done.      The  same  argument  might  be  used 

against  a  plea  of  payment  into  Court;  Giks  v.  Hartis{a); 

and  yet  such  a  plea  was  early  recognised  in  the  Courts. 

Cur.  adv.  vult 

Patteson,  J. — I  have  not  been  able  to  find  any  authority 
in  favour  of  this  application.  The  practice,  I  am  informed, 
has  been  to  grant  such  orders,  the  plaintiff  in  many  cases 
being  willing  to  accept  the  damages  and  costs  at  once, 
instead  of  waiting  till  the  next  Term  to  sign  his  judgment; 
but  no  instance  has  occurred  in  which  such  an  order  has 
been  made  compulsory  upon  the  plaintiff.  I  do  not  choose 
to  introduce  a  new  practice,  and  therefore  think  that  the 
rule  must  be  discharged.  The  application  is  not  an  unrea- 
sonable one,  as  the  practice  has  been  to  make  these  orders, 
although  not  in  invitum;  and  therefore  the  rule  will  be 
discharged,  without  costs. 

Rule  discharged,  without  costs. 

(a)  I  Ld.  Raym.  254. 


FiLBEE  V.  Hopkins. 

To  a  rale  1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 

themortf^,  ^^7  i^  should  not  be  referred  to  the  Master  to  ascertain 
T^Geo  2  c20  ^^^^  ^^  ^"®  ^^^  principal  and  interest  on  certain  mort- 
s.  1,  to  shew     gage  deeds,  bearing  date  respectively  the  1 7th  of  November, 

CAu8e  WDVy 

upon  payment 

of  principal,  interest,  and  costs,  he  should  not  re-conyey  the  mortga^^  premises,  and  deliver  np 
deeds.  &c. ;  it  is  an  answer  that  the  mortgagee  has  delivered  a  notice  in  writing  under  sect.  3, 
that  he  disputes  the  right  of  the  mortgagor  to  redeem ;  although  the  delivery  of  snch  notice  has 
been  since  the  rule  was  obtained  (a). 

(a)  See  Do§  d.  HarrtMon.  and  Another  v.  Louchtpost,  p.  270. 
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1847,  and  the  26th  of  January,  1848,  in  the  affidavit  of  1848. 
Lawrence  mentioned,  and  also  to  tax  the  plaintiff's  costs 
in  the  above  action,  and  of  the  lessor  of  the  plaintiff  in  the 
action  of  ejectment;  and  why  the  plaintiff  should  not 
accept  the  amount  of  such  principal,  interest,  and  costs  so 
ascertained  to  be  due,  and  execute  an  assignment  or  re« 
conveyance  to  the  defendant,  or  as  the  Master  should 
direct;  and  why  the  plaintiff  should  not  deliver  up  all 
deeds,  &c  relating  to  the  lands  comprised  in  such  mort- 
gages: or  why,  in  case  of  his  refusal  so  to  do,  the  said 
principal,  interest,  and  costs  should  not  be  paid  into  this 
Court,  and  be  deemed  and  taken  to  be  in  full  satisfaction 
of  the  said  mortgages;  and  why  all  proceedings  in  the 
meantime  should  not  be  stayed. 

The  rule  was  obtained  upon  an  affidavit  made  by  one 
Lawrence,  the  agent  of  the  attorneys  of  the  defendant, 
which  stated  that  the  above  action  was  brought  to  recover 
550L,  due  on  a  mortgage  dated  the  17th  of  November, 

1847,  tc^ther  with  interest,  and  another  sum  of  6002., 
secured  by  another  mortgage  dated  the  26th  of  January, 

1848,  with  interest,  and  another  sum  of  5002.;  and  that 
the  plaintiff  had  also  commenced  an  action  of  ejectment  to 
recover  possession  of  certain  premises,  being  part  of  the 
premises  mentioned  in  the  above  indentures  of  mortgage. 
That  the  defendant  had  appeared  to  the  first  mentioned 
action,  and  was  ready  and  willing  to  pay  unto  the  said 
plaintiff  all  the  principal  monies  and  interest  due  on  the 
said  indentures  of  mortgage,  and  all  the  costs  which  had 
been  expended  by  the  said  plaintiff  in  any  suit  or  suits  at 
law  or  in  equity  upon  the  same. 

The  affidavit  in  answer  to  the  rule  was  of  some  length, 
and  went  fully  into  the  whole  transactions  concerning  the 
mortgages  and  the  proceedings  to  foreclose  the  same,  and 
shewed  that  the  mortgagee  had  entered  into  contracts  with 
purchasers  with  the  knowledge  of  the  defendant  It  stated 
that  the  mortgagee  had  incurred  costs  over  and  above  the 
costs  of  the  action  and  of  the  ejectment,  and  that  this 
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action  was  brought  to  recover  the  sum  of  50021  beyond  the 
two  several  sums  secured  by  the  two  indentures  of  the 
17th  of  November^  1847,  and  the  26th  of  January,  1848. 
That  a  notice  in  the  following  form  was  served  on  the 
defendant's  attorneys  on  the  18th  of  November,  1848, 
after  the  present  rule  was  obtained :  ^^  I  do  hereby,  as 
attorney  for  the  said  plaintiff  duly  authorized  in  this  behalf, 
and  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  insist  that  the  said  defendant  has  no  right  to 
redeem  the  mortgaged  premises  mentioned  in  the  affidavit 
of  Lawrence.  Dated,  18th  of  November,  1845.  Tour's 
H.  B.  Mason,  plaintiff^s  attorney.  To  Messrs.  AUpress  and 
Lawrence,  defendant's  attorneys,  and  to  Mr.  Lawrence, 
their  agent.** 


Sir  F.  Thesiger  and  Lush  shewed  cause.  They  took 
objections;  First,  that,  upon  the  affidavits  in  answer,  it 
appeared,  that  the  defendant  had  no  right  to  redeem  the 
mortgaged  lands,  as  under  the  circumstances  therein  de* 
tailed,  there  was  no  equity  of  redemption ;  and,  therefore, 
that  the  case  did  not  come  within  the  act  of  Parliament 
7  Geo.  2,  c.  20,  s.  1  (a),  which  only  applies  to  persons 


(a)  7  Geo.  2,  c.  20,  8.  1. 
*'  Whereas  mortgagees  frequently 
briDg  actions  of  ejectment  for  the 
recovery  of  lands  and  estates  to 
them  mortgaged,  and  bring  ac- 
tions on  bonds  given  by  mort- 
gagors to  pay  the  money  secured 
by  such  mortgagees,  and  for  per- 
forming the  covenants  therein 
contained,  and  likewise  com- 
mence suits  in  his  Majesty's 
Courts  of  equity  to  foreclose 
their  mortgagors  from  redeeming 
their  estates ;  and  the  Courts  of 
law,  where  such  ejectments  are 
brought,  have  not  power  to  com- 
pel such  mortgagees  to  accept 
the  principal  monies  and  interests 


due  on  such  mortgages,  and  costs, 
or  to  stay  such  mortgagees  from 
proceeding  to  judgment  and  exe- 
cution in  such  actions ;  but  such 
mortgagors  must  have  recourse 
to  a  Court  of  equity  for  that 
purpose :  in  which  case  likewise 
the  Courts  of  equity  do  not  give 
relief  until  the  hearing  of  the 
cause:"  "  for  remedy  thereof,  and 
to  obviate  all  objections  relating 
to  the  same ;  be  it  enacted,  that 
where  any  action  shall  be  brought 
on  any  bond  for  payment  of  the 
money  secured  by  such  mortgage, 
or  performance  of  the  covenants 
therein  contained,  or  where  any 
action    of    ejectment    shall    be 
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^^ having  right  to  redeem  such  mortgaged  lands;"  and  upon 
this  point  they  referred  to  Goodtitle  d.  Taysum  v.  Pope  (a). 
Secondly,  to  the  form  of  the  rule ;  that  it  did  not  bind  the 
defendant  to  pay  the  money  which  should  be  found  due. 
Thirdly,  to  the  materials  on  which  it  was  obtained ;  that  it 
was  not  shewn  that  the  defendant  had  offered  to  pay,  or 
that  the  plaintiff  had  refused  to  receive  the  amount  due; 


1848. 


FiLBEE 

Hopkins. 


brought  in  any  of  his  Majesty *fl 
Courts  of  record  at  Westminster^ 
or  in  the  Court  of  great  sessions 
in  Wales,  or  in  any  of  the  Bnpe« 
rior  Courts  in  the  counties  pala- 
tine of  Chester,  Lancaster,  or 
Durham,  hy  any  mortgagee  or 
mortgagees,  his,  her,  or  their 
heirs,  executors,  administrators 
or  assigns,  for  the  recovery  of 
the  possession  of  any  mortgaged 
lands,  tenements,  or  heredita- 
ments, and  no  suit  shall  be  then 
depending  in  any  of  his  Majesty's 
Courts  of  equity  in  that  part  of 
Great  Britain  called  England,  for 
or  touching  the  foreclosing  or 
redeeming  of  such  mortgaged 
lands,  tenements  or  heredita- 
ments ;  if  the  person  or  persons 
having  right  to  redeem  such 
mortgaged  lands,  tenements  or 
hereditaments,  and  who  shall 
ap])ear  and  become  defendant  or 
defendants  in  such  action,  shall 
at  any  time  pending  such  action, 
pay  unto  such  mortgagee  or 
mortgagees,  or  in  case  of  his, 
her,  or  their  refusal,  shall  bring 
into  Court,  where  such  action 
shall  be  depending,  all  the  prin- 
cipal monies  and  interest  due  on 
such  mortgage,  and  also  all  such 
costs  as  have  been  expended  in 
any  suit  or  suits  at  law  or  in 
equity  upon  such  mortgage 
(juch  money  for  principal,  in- 
terestt,    and    costs   to  be   ascer- 


tained and  computed  by  the 
Court  where  such  action  is  or 
shall  be  depending,  or  by  the 
proper  officer  by  such  Court  to 
be  appointed  for  that  purpose), 
the  monies  so  paid  to  such  mort- 
gagee or  mortgagees,  or  brought 
into  such  Court,  shall  be  deemed 
and  taken  to  be  in  full  satisfaction 
and  discharge  of  such  mortgage, 
and  the  Court  shall  and  may  dis- 
charge every  such  mortgagor,  or 
defendant,  of  and  from  the  same 
accordingly ;  and  shall  and  may, 
by  rule  or  rules  of  the  same  Court, 
compel  such  mortgagee  or  mort- 
gagees, at  the  costs  and  charges 
of  such  mortgagor  or  mortgagors, 
to  assign,  surrender,  or  re-convey 
such  mortgaged  lands,  tenements, 
and  hereditaments,  and  such  es- 
tate and  interest,  as  such  mort- 
gagee or  mortgagees  have  or  hath 
therein,  and  deliver  up  all  deeds, 
evidences,  and  writings,  in  his, 
her,  or  their  custody,  relating  to 
the  title  of  such  mortgaged  lands, 
tenements,  and  hereditaments, 
unto  such  mortgagor  or  mort- 
gagors, who  shall  have  paid  or 
brought  such  monies  into  Court, 
his,  her,  or  their  heirs,  executors, 
or  administrators,  or  to  such 
other  person  or  persons,  as  he, 
she,  or  they,  shall  for  that  purpose 
nominate  or  appoint." 
(a)  7  T.  R.  185. 
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1848. 


FiLBEB 

Hopkins. 


whereas  the  statute  7  Geo.  2,  c.  20,  s.  I,  only  authorizes 
the  application  to  the  Court,  in  case  of  '^the  refusal"  of 
the  mortgagee  to  receive  the  sum  due.  [Pattesony  J. — If 
you  construe  the  statute  strictly,  it  certainly  seems  to  con- 
template that  the  defendant  should  first  tender  the  sum  to 
the  plaintiff,  and  only  ^Mn  case  of  his  refusal"  come  to  the 
CourL  I  am  not  aware  if  it  is  usual  to  have  an  affidavit 
that  the  money  has  been  tendered].  In  equity,  when  a 
bill  is  filed  to  redeem,  the  party  filing  it  must  pay  the 
money  at  once  into  Court  And  fourthly,  that  the  appli- 
cation was  answered  by  the  plaintiff's  affidavit,  which 
shewed  that  a  notice  had  been  given  under  the  3rd  section 
of  the  act  (a),  that  the  plaintiff  disputed  the  defendant's 
right  to  redeem  the  mortgaged  premises,  which  took  the 
case  out  of  the  provisions  of  the  statute. 


W.  H.  Watson  and  Crouch^  in  support  of  the  rule.  The 
materials  on  which  the  rule  was  obtained,  are  sufficient 
The  defendant  cannot  tender  the  amount  due,  until  it  has 
been  ascertained  by  the  Master. 


Patteson,  J. — How  do  you  answer  the  fourth  objection, 
that  here  a  notice  has  been  given  under  the  3rd  section 
that  the  plaintiff  insists  that  the  defendant  has  no  right  to 


(a)  Sect  3.  "  Provided  always, 
that  this  act,  or  any  thing  herein 
contained,  shall  not  extend  to 
any  case  where  the  person  or 
persons,  against  whom  the  re- 
demption is  or  shall  be  prayed, 
shall  (by  writing  under  his,  her, 
or  their  hands,  or  the  hand  of  his, 
her,  or  their  attorney,  agent  or 
solicitor,  to  be  delivered,  before 
the  money  shall  be  brought  into 
such  Court  at  law,  to  the  attorney 
or  solicitor  for  the  other  side) 
insist,  either  that  the  party  pray- 
ing a  redemption  has  not  a  right 
to  redeem,  or  that  the  premises 
are  chargeable  with  other  or  dif- 


ferent principal  sums,  than  what 
appear  on  the  face  of  the  mort- 
gage, or  shall  be  admitted  on  the 
other  side ;  nor  to  any  case  where 
the  right  of  redemption  to  the 
mortgaged  lands  and  premises  in 
question  in  any  cause  or  suit 
shall  be  controverted  or  ques- 
tioned by  or  between  different 
defendants  in  the  same  cause  or 
suit;  nor  shall  be  any  prejudice 
to  any  subsequent  mortgagee  or 
mortgagees,  or  subsequent  in- 
cumbrancer; any  thing  in  this  act 
contained  to  the  contrary  thereof 
in  any  wise  notwithstanding." 


Hopkins. 
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redeem?  The  3rd  section  provides,  "  that  this  act"  "shall  IS  AS. 
not  extend  to  any  case  where  the  person"  "against  whom  Filbeb 
the  redemption  is  or  shall  be  prayed,  shall  (by  writing 
under  his  band  or  the  hand  of  his  attorney,"  &c.  "to  be 
delivered,  before  the  money  shall  be  brought  into  such 
Court  at  law,  to  the  attorney  or  solicitor  on  the  other  side) 
insist  either  that  the  party  praying  a  redemption  has  not 
a  right  to  redeem,"  &c. 

IF.  H.  Watson  and  Crouch.  It  could  scarcely  be  the 
intention  of  the  Legislature  that  the  mere  statement  in 
writing  that  the  party  intends  to  dispute  the  right  of  the 
mortgagee  to  redeem  should  be  sufficient  to  take  the  case 
oat  of  the  statute. 

Patteson,  J. — The  language  of  the  act  is  very  clear 
apon  this  point 

W.  H,  Watson  and  Crouch.  The  notice  is  given  after 
the  present  rule  was  obtained. 

Patteson,  J. — The  3rd  section  only  requires  it  to  be 
given  "  before  the  money  shall  be  brought  into  Court"  I 
do  not  see  how  you  can  get  over  the  express  words  of  the 
statute. 

Rule  discharged  (a). 

Sir  F.  Thesiger  asked  that  it  might  be  discharged  with 
costs. 


W.  H.  Watson.     It  is  discharged  on  matter  arising  since 
the  rule  was  obtained. 

Per  Curiam. — Let  the  question  of  costs  be  referred  to 
the  Master. 

Rule  accordingly. 

(a)  See  the  following  case. 
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[1849.] 

Doe  denu  Harrison  and  Another  v.  Louch  (a). 

On  an  appli-  A  RULE  had  been  obtained  in  Hilary  Term,  1849,  calling 

mortga/or  upou  the  Icssors  of  the  plaintiff  to  shew  cause  why  it  should 

7^©o  2  c  20  ^^^  ^  referred  to  one  of  the  Masters  to  ascertain  what 

■•  i»  *  notice  ^as  due  for  principal  and  interest  on  the  mortgage  made  to 

3rd  section,  Richard  Harrison  in  the  affidavit  mentioned,  and  to  tax  the 

thauJe  moi^  lessors  of  the  plaintiff  their  costs ;  and  why  they  should  not 

SS^Uiemc^  accept  the  amount  of  such  principal,  interest,  and  costs  so 

gaffor  has  no  ascertained  to  be  due,  in  discharge  of  such  mortgage,  and 

right  to  re-  ,  •  .    . 

deem,  and  that  execute  an  assignment  or  re-conveyance  to  the  said  William 
are  charge?  Louch,  or  as  the  Master  should  direct ;  and  why  they  should 
with  oUier         j^q^  deliver  up  all  deeds,  evidences,  and  writincrs  in  their  or 

sums  than  ^  /  .  .  . 

those  appear,  either  of  their  possession  relating  to  the  premises  comprised 

of  the  mort-  in  such  mortgage ;  or  why,  in  case  of  their  or  either  of  their 

shewinff^n  "*  refiisal  SO  to  do,  the  said  principal,  interest,  and  costs  should 

the  face  ofit,  not  be  paid  into  Court  to  abide  the  further  order  of  this 

or  in  the  affi- 

dant  accom-  Court,  and  be  deemed  and  taken  to  be  in  full  satisfaction 
somereason  o^  the  Said  mortgage  respectively;  and  why  all  further  pro- 
why  the  mort-    cecdinffs  in  this  cause  should  not  be  stayed ;  and  that  in 

gaeor  has  no  c>  j       ' 

right  to  re-       the  meantime  proceedings  be  stayed. 

deem,  or  what  ,       , 

the  other  sums  It  appeared  upon  the  affidavits  in  support  of  the  rule, 
thrjpremiaw"  ^^^^  ^^  action  of  ejectment  having  been  brought  by  the 
are),  is  insof-  lessors  of  the  plaintiff  as  executors  of  the  mortgagee  of 
certain  premises,  under  a  mortgage  deed  dated  23rd  of 
February,  1843,  for  securing  a  sum  of  60/.,  with  interest, 
the  present  rule,  under  the  7  Geo.  2,  c.  20,  was  obtained, 
on  affidavits  stating  these  facts,  and  that  a  sum  of  109/.  15^., 
with  the  costs  of  the  ejectment,  had  been  tendered  and 
refiised ;  that  no  suit  was  pending  for  foreclosing  or  redeem- 
ing the  mortgaged  premises;  and  that  the  defendant  was 
the  party  entitled  to  redeem  them. 

The  affidavits  in  answer  shewed,  that  since  the  above 

(a)  This  case  was  decided  in  Trinity  Term,  1849,  but  may  be  here 
conveniently  inserted. 


9. 
LOUCB. 
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role  was  obtained,  the  following  notice  had  been  served  on       [1849.] 
the  defendant,  on  behalf  of  the  lessors  of  the  plaintiff: —  i>ordem 

Harrison 

In  the  Queen»8  Bench.  ^  ^J^^^ 

Between  John  Doe  on  the  Demise  of  Joseph 
Harrison  and  Exlward  Harrison,  Plaintiff, 

and 
William  Louch         -         Defendant 

We,  the  undersigned  Joseph  Harrison  and  Edward 
Harrison,  of  Newbury,  in  the  county  of  Berks,  carpenters, 
the  lessors  of  the  plaintiff  in  this  cause,  as  executors  of 
Richard  Harrison,  late  of  Newbury  aforesaid,  deceased,  do 
hereby  give  you  notice,  that  we  shall  insist,  and  do  by  this 
writing  under  our  respective  hands  hereby  insist,  that  you 
have  not  a  right  to  redeem  all  that  cottage  or  tenement 
dtuate,  standing,  and  being  at  Chieveley  aforesaid,  &c., 
together  with,  &c,  expressed  to  be  granted,  bargained, 
sold,  and  demised  for  the  term  of  one  thousand  years,  by  a 
certain  indentiure,  bearing  date  the  23rd  day  of  February, 
1843,  and  made  between  the  said  defendant  William  Louch, 
of  the  one  part,  and  the  said  Richard  Harrison,  deceased, 
of  the  other  part,  which  are  the  same  premises  sought  to  be 
recovered  in  this  action  of  ejectment.  And  we  do  hereby 
further  give  you  notice,  that  we  shall  insist,  and  do  hereby 
inast,  that  the  said  premises  are  charged  vnth  other  and 
different  principal  sums  than  that  appearing  on  the  fxice  of 
the  said  mortgage. 

Dated  this  4th  day  of  April,  1849. 

To  Mr.  William  Louch,  the  above 
named  defendant,  and  to  Messrs. 
Jer§  Bunny  and  Henry  Bunny,  his  }- 
attomies,  and  to  Mr.  Rich.  Hunter, 
defendant's  attomies'  agent 


Joseph  Harrison. 
Edward  Harrison. 


The  affidavits  stated  other  facts  not  material  to  the  point 
decided  by  the  judgment,  but  did  not  shew  what  the  other 
and  different  sums  aUeged  to  be  chaigeable  on  the  {demises 
were. 
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[1849.] 

Doe  dem. 

Harrison 

and  Another 

V, 

LoucH. 


W.  H.  Watson  and  Selfe  shewed  cause  (a).  This  is  an 
application  under  the  stat.  7  Geo.  2,  c.  20,  s.  1  (i),  which 
enacts,  that "  where  any  action  of  ejectment  shall  be  brought" 
"  by  any  mortgagee,"  &c.,  "  for  the  recovery  of  the  possession 
of  any  mortgaged  lands,"  &c.,  "  and  no  suit  shall  be  then 
depending  in  any  of  his  Majesty's  Courts  of  equity,"  ftc, 
"for  or  touching  the  foreclosing  or  redeeming  of  such 
mortgaged  lands,"  &c. ;  "  if  the  person"  "  having  right  to 
redeem"  "shall  at  any  time  pending  such  action  pay  unto 
such  mortgagee,"  &c.,  "or,  in  case  of  his"  "refusal,  shall 
bring  into  Court,  where  such  action  shall  be  depending,  all 
the  principal  monies  and  interest  due  on  such  mortgage, 
and  also  all  such  costs  as  have  been  expended  in  any  suit 
or  suits  at  law  or  in  equity  upon  such  mortgage,"  "  the 
monies  so  paid"  "shall  be  taken  to  be  in  fiiU  satis&ction 
and  dischaige  of  such  mortgage,  and  the  Court  shall  and 
may  discharge  every  such  mortgagor"  "  of  and  from  the 
same  accordingly,"  "and  may  by  rule  or  rules  of  the  same 
Court  compel  such  mortgagee,"  "  at  the  cost"  "  of  such  mort- 
gagor," "  to  assign,  surrender,  or  re-convey  such  mortgaged 
lands,"  &c.,  "  and  deliver  up  all  deeds,"  &c.  By  the  third 
section  (a),  however,  it  is  provided,  "  that  this  act,  or  any- 
thing herein  contained,  shall  not  extend  to  any  case  where 
the  person"  "against  whom  the  redemption  is"  "prayed, 
shall  (by  writing  under  his"  "  hand,"  "  or  the  hand  of  his" 
"  attorney,"  &c.,  "  to  be  delivered,  before  the  money  shall 
be  brought  into  such  Court  at  law,  to  the  attorney,"  &c., 
"for  the  other  side),  insist,  either  that  the  party  praying  a 
redemption  has  not  a  right  to  redeem,  or  that  the  premises 
are  chargeable  with  other  or  different  principal  sums,  than 
what  appear  on  the  face  of  the  mortgage,  or  shall  be 
admitted  on  the  other  side,"  &c«  And  the  present  case  is 
brought  within  that  proviso,  for  here  a  notice  in  writing 
has  been  duly  delivered,  that  the  lessors  of  the  plaintiff 
"insist"  that  the  defendant  "has  not  a  right  to  redeem" 

(a)  In  Easter  Term,  1849.  (c)   See     this    section,    ante, 

(b)  See  this  section,  oii/e,  p.  266,      p.  268,  n.  (a), 
n.  («). 
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the  mortgaged  premises;  and  also  that  they  ^'insist  that      [1849.] 
the  premises  are  charged  with  other  and  different  principal     jj^^^^demT 
sums  than  that  appearing  on  the  face  of  the  said  mortgage."     Harrison 
The  case  of  FUbee  v.  Hopkins  (a)  is  an  express  authority       Louch. 
that  such  a  notice  is  a  complete  answer  to  the  application^ 
and  that  it  is  no  objection  that  it  has  been  given  since  the 
rule  nisi  was  obtained,  if  given  before  the  money  is  paid  or 
brought  into  Court     The  defendant  will  possibly  rely  on 
the  case  of  Goodtitle  dem.  Lean  v.  Lansdawn  (6),  where  an 
objection  that  the  notice  ought  to  state  what  other  sums 
are  chargeable  on  the  mortgaged  premises,  was  sustained 
by  the  Court  of  Exchequer;  but  that  case  is  not  applicable, 
as  here  the  notice  is  not  only  that  other  sums  are  charge- 
able, but  also  that  the  lessors  of  the  plaintiff  insist  that  the 
defendant  *'  has  not  a  right  to  redeem  f  and  the  statute 
makes  either  alternative  an  answer  to   the   application. 
[They  then  proceeded  to  argue  the  case  upon  the  merits ; 
and  referred  to  Goodtitle  denu   Tajfsum  v.  Pope  (c),  and 
Sutton  V.  RawUngs  {d),'\ 

Huddleston,  in  support  of  the  rule.  The  intention  bf  the 
statute  would  be  defeated,  if  the  construction  now  sought  to 
be  put  upon  it,  were  maintained.  In  no  case  would  it  be 
possible,  were  the  mortgagee  unwilling,  to  obtain  the  pro- 
posed relief,  for  be  might  always  serve  a  notice  in  the 
above  form.  The  principle  of  the  decision  in  Ooodtitle 
denu  Leon  ▼•  Lonuhwn  is  strictly  applicable  to  the  pre- 
sent case.  There  Macdonald^  C.  B.,  says,  ^'It  is  neces- 
sary that  the  nature  of  the  ulterior  demand,  and  its  amount, 
should  be  stated ;  for  if  the  sum  claimed  is  admitted,  it  is 
no  longer  an  objection  to  the  order  being  made,  and  the 
defendant  must  know  the  claim,  otherwise  he  cannot  admit 
it     Besides  we  are  to  see  that  a  real  demand  is  set  up,  of 

(a)  Since  reported,  ante,  p.  264.         {d)  Exch.    Hil.    Term,    1849. 
(ft)  3  Anstr.  937.  Not  yet  reported, 

(c)  7  T.  R.  186. 

VOL.   VI.  T  D.    &   L. 
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[1849.]      a  nature  which  cannot  be  determined  in  this  summary 
Doedem       method,  for  if  the  mere  insisting  on  further  chains  were 
HAaaiBOM     suflScient,  the  intention  of  the  act  would  be  wholly  de- 
Loucu.       feated."   The  same  reasoning  applies  where  the  party  relies 
on  the  objection  that  the  defendant  has  no  right  to  redeem. 
This  case  was  not  brought  under  the  notice  of  the  learned 
Judge  who   decided    the   case   of  Filbee  v.  Hopkins  (a). 
Skinner  v.  Stacy  (^),  and  Bingham  v.  Gregg  (c),  shew  that 
the  Court  inquires  into  the  nature  of  the  further  charges 
set  up,  before  allowing  them  as  cause  against  applications 
like  the  present;  and  in  Goodtiik  v.  Bishop  (d)^  the  Court 
inquired  into  the  nature  of  the  defendant's  right  to  redeem. 
[He  cited  alao  Bex  v.  Miinrow  {e)\  Bex  v.  WroUesley  {/); 
Beg.  v.  Dodson  {g) ;   and  Lilley  v.  Harvey  (A) :  and  pro- 
ceeded to  argue  the  case  on  the  merits.] 

Cur.  adv.  vuU. 

Afterwards,  [in  Trinity  Term,  1849,]  the  following  judg- 
ment was  delivered  by 

Coleridge,  J. — This  was  an  application  under  the 
7  Geo.  2,  c.  20,  by  a  mortgagor;  in  answer  to  which  it 
was  objected,  that  under  the  proviso  in  the  3rd  section 
of  the  act,  the  lessor  of  the  plaintiff  had  delivered  a  notice 
in  writing,  insisting  that  the  defendant  had  no  right  to 
redeem,  and  that  the  premises  were  chargeable  with  other 
principal  sums  than  appeared  on  the  face  of  the  mortgage, 
or  were  admitted  by  the  defendant  On  the  part  of  the 
defendant  it  was  argued,  that  the  notice  was  insufficient, 
because  it  did  not  specify  on  what  grounds  the  right  to 
redeem  was  denied ;  nor  with  what  sums,  not  appearing  on 
the  £sice  of  the  mortgage,  nor  admitted  by  the  defendant, 

(a)  Since  reported,  anie,  p.  264.  (e)  5  M.  &  S.  248. 

{b)  1  Wile.  80.  (/)  1  B.  &  Ad.  648. 

(c)  Barnes,  182.  ig)  9  A.  &  E.  704. 

(d)  1  Y.  &  J.  347,  n.  {h)  Ante,  vol.  5,  p.  648. 
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the  premises  were  chargeable.  In  support  of  this  objection  [1849.] 
Croodiitle  dem.  Leon  v.  Ijmsdawn  (o),  was  cited,  in  which  Doe^em. 
a  notice  was  relied  on,  that  the  plamtiflF "  insisted  that  other  Habbiboh 
principal  sums  were  chargeable  upon  the  premises,  besides  Louch. 
the  mortgage;''  and  the  Court  of  Exchequer  held  the  notice 
insufSdent,  saying,  that  ^'  it  was  necessary  that  the  notice 
of  the  ulterior  demand,  and  its  amount  should  be  stated," 
adding,  that  '*  if  the  mere  insisting  on  further  charges  were 
sufficient,  the  intention  of  the  act  would  be  wholly  defeated." 
On  the  other  hand,  a  judgment  of  my  Brother  PattesoUy  in 
Filbee  v.  Hopkins,  argued  in  this  Court  in  Michaelmas 
Term  last,  was  relied  on,  with  a  note  of  which  Mr.  Loumdes 
has  been  good  enough  to  supply  me.  There  the  notice 
was  merely,  ^^I  insist  that  the  defendant  has  no  right  to 
redeem  the  mortgaged  premises ;"  and  was  held  by  him  to 
be  sufficient  The  former  case  was  not  cited  in  the 
latter,  but  the  reasoning  on  which  the  judgment  in  it  rests, 
was  strongly  urged  in  argument;  the  learned  Judge,  how- 
ever, thought  the  words  of  the  statute  too  clear;  they  do 
not  take  the  case  out  of  the  1st  section,  merely  where  the 
party  praying  redemption  fias  no  right  to  redeem,  or  where 
other  unadmitted  sums  than  those  appearing  on  the  face  of 
the  mortgage  are  charged  on  the  premises;  but  where 
by  the  writing  delivered  to  the  defendant's  attorney,  the 
plaintiff  inristSy  either  that  the  defendant  has  no  right  to 
redeem,  or  that  the  premises  are  chargeable  with  those 
other  sums.  And  there  is  a  material  change  in  the  lan- 
guage of  this  clause,  as  it  advances,  to  specify  another  case 
to  which  the  statute  shall  not  extend,  where  instead  of 
speaking  of  notices  and  their  interests,  it  speaks  of  the 
right  of  redemption  being  controverted  between  different 
defendants.  Here  it  is  not  enough  to  insist  by  notice  in 
writing,  but  the  fact  of  the  dispute  must  be  made  out  in 
order  to  get  rid  of  the  defendant's  application. 

(a)  3  Anstr.  937. 
T  2 
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[1849]  I  think,  with  my  Brother  Patieson,  that  the  language  on 

Doe^dem  ^^^^^  h®  relied,  was  too  clear  to  make  it  necessary  for  the 
Harrison  lessor  of  the  plaintiff  to  shew  by  proof  that  the  party 
Ia>i7ch.  claiming  the  redemption  has  no  right  to  redeem,  or  that 
there  are  other  unadmitted  sums  charged  on  the  premises, 
which  do  not  appear  on  the  face  of  the  mortgage ;  and  I 
think  that  to  require  this  would  not  only  be  to  extend  the 
operation  of  the  statute  beyond  the  fair  meaning  of  the 
words,  but  beyond  convenience,  and  the  policy  on  which  it 
was  framed.  It  seems  to  me  to  have  been  intended  to 
break  in  on  the  jurisdiction  of  the  Court  of  Chancery  only, 
to  the  limited  extent  of  perfectly  plain  cases  on  admitted 
facts,  or  facts  capable  of  ascertainment  by  the  way  ordinarily 
pursued  on  motion  in  the  common  law  Courts.  For  this 
purpose  it  enlarges  our  powers,  and  enables  us  to  direct  a 
re-conveyance ;  but  only  where  no  suit  in  equity  has  been 
commenced.  If  this  intention  be  kept  in  view,  the  statute 
is  highly  beneficial ;  but  if  it  be  extended  in  its  operation 
to  the  decision  of  questions  more  fitted  for  more  equitable 
modes  of  discovery,  trial,  and  decision,  it  may  be  very 
mischievous. 

Still  I  continue  to  think,  that  enough  must  be  stated  by 
the  mortgagee  to  enable  the  Court  of  law  to  determine 
what  the  question  is  between  the  parties ;  if  he  be  bound  to 
state  what  the  unadmitted  sums  are,  which  he  says  are 
charged  on  the  premises,  the  mortgagor  may  forthwith 
admit  them ;  the  claim  may  be  clear  when  expanded  on 
the  face  of  the  affidavit,  or  the  amount  so  small,  that  he 
may  not  think  it  worth  while  to  dispute  it ;  so  if  he  be 
bound  to  say  that  there  is  no  right  to  redeem,  because  this 
or  that  has  happened ;  the  very  statement  may  shew  beyond 
question,  that  the  supposed  cause  is  really  but  colourable ; 
at  all  events,  the  Court  of  common  law  is  enabled  to  judge 
whether  a  case  for  its  jurisdiction  properly  arises  or  not. 
And  it  is  to  be  remembered,  that  the  mortgagee  in  the 
hands  of  a  litigious  adviser  has  the  temptation  to  dispose  of 
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the  application  bj  any  summary  answer  which  may  serve       [1849.] 
the  turn  for  the  time,  because  he  has  only  to  commence  a      |>o©^cm. 
suit  in  equity  before  a  second  application  made,  and  he     Harrison 
prevents  the  recourse  to  this  cheap  mode  of  settling  the       i^ucu. 
question  for  ever ;  and  it  is  almost  impossible  to  convict  a 
party  of  perjury  on  an  affidavit  so  general,  as  would  have 
sustained  the  decision  in  Filbee  v.  Hopkins  (a). 

Nor  do  I  think  that  the  decision  in  Goodtide  dem.  Leon 
V.  Lonsdawn  {b)  breaks  in  on  the  language  of  the  statute ; 
^^  to  inmt  that  a  mortgagee  has  not  a  right  to  redeem," 
may  well  mean  more  than  merely  saying  or  writing  those 
words^  when  used  in  reference  to  an  answer  given  in  a 
Court  of  justice  to  a  claim  for  a  re-conveyance ;  which 
Court  is  bound  to  collect,  at  least  from  the  statement, 
that  the  insisting  is  bona  fide,  and  on  its  face  something 
real  and  aiguable.  The  same  remark  applies  to  the  other 
branch  of  the  sentence. 

For  these  reasons  and  to  this  extent,  being  obliged  to 
make  my  election  between  the  two  cases,  1  think  that  I 
ought  to  adhere  to  the  earlier  decision. 

The  rule,  therefore,  will  be  absolute;  but  it  was  arranged 
between  the  parties  in  the  course  of  the  argument,  that  it 
was  to  be  on  the  terms  of  the  lessor  of  the  plaintiff  being 
indemnified  as  to  costs  incurred  with  his  own  attorney,  to 
such  extent  as  the  Master  may  think  reasonable. 

Bule  absolute, 
(a)  Since  reported,  ante,  p.  264.  (h)  3  Anstr.  937. 
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A  Judge  at 
Cbambers  has 
no  power  to 
ffrant  a  writ 
in  the  nature 
of  a  mandamus 
or  commission 
to  examine 
witnesses  in 
India  or  the 
colonics,  under 
the  13  Geo.  3, 
c.  63,  s.  44, 
and  the  1  Wm. 
4,  c.  22. 

The  appli- 
cation for 
such  a  writ 
should  be 
made  to  the 
Court. 


Clarke  and  Others  v.  The  East  India  Company. 

J.  HIS  was  a  rule,  calling  upon  the  plaintiffs  to  shew  cause 
why  an  order  made  by  a  learned  Judge  at  Chambers  for  a 
writ  in  the  nature  of  a  mandamus,  to  issue  to  examine 
certain  witnesses  in  the  Island  of  Mauritius,  should  not  be 
rescinded,  and  a  new  writ  be  granted  for  the  same  purpose 
by  this  Court. 

It  appeared  that  certain  witnesses,  whose  evidence  was 
necessary  in  the  above  cause,  were  living  at  the  Mauritius ; 
and  a  Judge's  order  had  been  obtained  by  the  defendants 
for  a  writ  in  the  nature  of  a  mandamus  or  commission  to 
examine  them.  A  doubt  had  since  arisen  whether  a 
Judge  at  Chambers  had  power  to  grant  such  a  writ;  the 
statute  13  Geo.  3,  c  63,  s.  44,  which  authorized  the  issuing 
such  a  writ,  providing  that  where  any  action,  the  cause  of 
which  shall  have  arisen  in  India,  is  brought  "  in  any  of  his 
Majesty's  Courts  at  Westminster,"  "it  shall  and  may  be 
lawful  for  such  Court  respectively,  upon  motion  there  to  be 
made,"  to  award  a  writ  in  the  nature  of  a  mandamus  or 
commission  for  the  examination  of  such  witnesses  accord- 
ingly.    A  dictum  of  Parke,  B.,  in  Smeetan  v.   Collier  (cr), 


(a)  1  Exch.  457;  S.  C.  ante, 
vol .  5,  p.  1 84 .  The  passage  referred 
to  was  as  follows  : — "  The  next 
question  is,  whether  a  Judge  at 
Chambers  has,  under  this  statute, 
a  power  to  make  the  order  in 
question.  In  the  construction  of 
the  act,  we  must  hold  that  the 
Courts  may  exercise  the  power 
given  to  them  by  it  in  the  com- 
mon and  ordinary  way,  unless  it 
contain  something  to  the  con- 
trary. When,  therefore,  a  Judge 
exercises  the  duties  which  belong 
to  the  Court,  it  is  to  be  taken  that 


he  is  to  exercise  them  in  the  same 
manner  as  the  Court  itself,  unless 
there  is  something  in  the  context 
of  the  act  which  leads  to  a  dif- 
ferent conclusion.  As,  for  ex- 
ample, in  the  43  Geo.  3,  c.  46» 
where  the  enactment  is  that  the 
motion  is  to  be  made  in  open 
Court,  it  is  clear  that  the  Judge 
is  not  to  have  any  power  in  the 
matter.  Again,  in  48  Geo.  3, 
c.  123,  it  is  enacted,  that  the 
application  must  be  made  in 
Term  time  to  one  of  the  superior 
Courts,  which   shews    that   the 
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was  referred  to  on  moving  for  the  present  rule,  as  shewing 
that  the  power  thus  given  could  not  be  exercised  by  a 
Judge  at  Chambers.  The  statute  I  Wm.  4,  c.  22,  was  also 
alluded  to  as  merely  extending  the  provisions  of  the 
former  act  to  the  colonies,  &c.,  without  altering  in  any 
way  the  mode  of  proceeding.  A  letter  had  been  written 
to  the  plain tiflb'  attorney,  to  know  if  they  would  consent 
to  take  no  objection  to  the  validity  of  the  writ ;  but  no 
answer  having  been  returned,  the  present  rule  was  obtained. 


1848. 


Clarke 
and  Otberi 

V. 

East  India 
Company. 


Manisty  shewed  cause.  It  has  been  the  constant  practice 
at  Chambers  to  grant  these  writs.  The  case  of  Smeaton  v. 
Cottier,  on  which  this  rule  was  moved,  was  decided  on 
a  different  statute,  and  the  decision  was,  that  a  Judge  had 
the  power ;  although  the  words  in  the  act  did  not  refer  to 
a  Judge,  but  simply  said,  ^'  the  Court  shall  and  may,"  &c 
[Pattewn,  J. — Yes,  but  the  Court  there  intimate  a  different 
construction,  if  there  was  anything  in  the  act  itself  which 
imported  that  the  power  was  conferred  with  a  special 
limitation.  It  is  singular,  that  in  the  40th  section,  which 
applies  to  indictments,  the  words  are,  **  upon  motion  to 
be  made ;"  whereas  in  the  44th  section,  which  applies  to 
actions,  &c,  they  are,  '^  upon  motion  there  to  be  made." 
Whether  that  makes  any  difference  between  the  two  sec- 
tions I  do  not  know;  but  I  think  it  is  clear  that  the 
application  for  such  a  writ  as  the  present  ought  to  be  made 
to  the  Court,  and  not  to  a  Judge  at  Chambers].  The 
defendants,  at  any  rate,  have  no  right  now  to  come  to  the 
Court,  and  create  a  delay  by  this  application. 


Legislature  intended  that  the 
power  should  be  exercised  by 
the  Court,  and  not  by  the  Judge. 
So,  in  the  Interpleader  Act,  the 
first  section  states  that  it  shall 
be  lawful  for  *  the  Court,  or  any 
Judge  thereof,'  to  make  rules  or 
orders;    but    the    sixth   section 


enacts,  that  '  the  Court'  shall 
have  power  to  call  the  parties 
before  them  •  by  rule  of  Court/ 
This  shews  that  the  Legislature 
contemplated  a  distinction  be- 
tween the  powers  to  be  exercised 
by  the  Court  and  the  Judge/' 
1  Exch.  463,  4. 
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Claake 


Forsythj  in  support  of  the   rule,   contended   that  the 
application  was  made  bona  fide,  in  consequence  of  the 


and  Others     doubt  that  had  arisen,  and  not  for  the  purposes  of  delay. 
East  India 

CoMrANY. 


Per  Curiabl 


Rule  absolute. 


Where,  on  an 
application  to 
enlarge  ape- 
remptorj  on- 
dertakinff, 
after  default 
made,  the 
pound  alleged 
IS  the  absence 
of  a  material 
witness,  (which 
was  also  the 
ground  on 
which  the  rule 
for  judgment 
as  in  case  of 
a  nonsuit,  had 
been  dis- 
charged;) it  b 
not  necessary 
that  the  name 
of  the  witness 
should  be 
stated. 


Wilkinson  v.  Willats. 

1  Ens  was  a  rule,  calling  upon  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty  to  enlarge 
his  peremptory  undertaking. 

It  appeared  that  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  had  been  discharged  on  the  1st  of  May,  in  Easter 
Term,  1848,  on  an  affidavit  of  the  absence  of  a  material 
witness,  the  plaintiff  giving  a  peremptory  undertaking  to 
try  at  the  Berkshire  Summer  Assizes,  1848.  The  plain- 
tiff did  not  go  to  trial,  but  obtained  the  present  rule  on 
the  first  day  of  the  present  Term,  on  an  affidavit,  ^  that 
immediately  after  the  Ist  day  of  May  last,  the  date  of  the 
rule  made  in  this  cause,  he"  (the  plaintiff)  '^followed  up 
the  information  which  he  was  in  possession  of,  regarding 
the  residence  of  the  material  witness,  on  account  of  whose 
absence  he  could  not  proceed  to  trial  at  the  time  when  the 
sud  rule  was  made,  and  that  he  was  unable  to  obtain  the 
address  of  such  witness,  or  discover  where  he  was  to  be 
found,  although  he  used  exertion  to  do  so,  until  after  the 
time  when  it  was  too  late  to  give  notice  of  trial  in  this 
cause,  for  the  commission  day  for  Abingdon,  where  the 
said  assizes  were  appointed  to  be  held." 


H,  J.  Hodgson  shewed  cause.  This  is  a  second  default, 
and  the  name  of  the  witness  should  have  been  given.  In 
Montfort  v.  Bond  (a),  which  was  a  rule  to  enlarge  a  per* 

(a)  2  Dowl.  403. 
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emptoiy  undertaking,  Mr.  Justice  Littledale  says,  ^'It  is 
not  necessary  that  the  witness  should  be  named  in  the 
case  of  the  first  default,  but  in  that  of  the  second  it  may  ^' 

be  different"  In  that  case,  it  does  not  appear  what  the 
excuse  was,  on  which  the  rule,  discharging  the  rule  for 
judgment  as  in  case  of  a  nonsuit  upon  a  peremptory 
undertakings  had  been  made;  and  it  b  to  be  assumed 
from  the  language  of  the  Court,  that  it  was,  for  the  first 
time,  on-  the  motion  to  enlarge  the  peremptory  undertaking, 
that  the  absence  of  a  material  witness  was  set  up  as  an 
excuse.  Here,  it  has  already  been  admitted  as  an  excuse 
for  a  first  default,  and  b  now  sought  to  be  set  up  in  the 
same  general  terms  for  a  second.  The  defendant  should 
hare  the  means  afforded  him  of  ascertaining  whether  the 
excuse  b  true.  The  application  b  entirely  to  the  discretion 
of  the  Court. 

Chamockf  in  support  of  the  rule.  The  case  cited  b 
an  authority  against  the  objection.  Considerable  incon- 
venience would  be  experienced  by  a  plaintiff  if  he  were 
bound  to  disclose  the  names  of  his  witnesses.  The  plaintiff 
b  too  late  to  bring  a  fi:«8h  action ;  the  Statute  of  Limita- 
tions has  intervened.  [He  was  then  stopped  by  the 
Court]. 

Patteson,  J. — I  do  not  very  well  see  why  the  name 
of  the  witness  should  be  specified  more  on  the  second 
occasion  than  on  the  first;  particularly  where,  as  in  the 
present  case,  the  same  person  is  referred  to  on  both 
occasions.  I  think,  that  in  the  absence  of  any  express 
decision,  that,  on  a  second  default,  the  name  of  the  witness 
b  required  to  be  stated;  I  should  be  pressing  too  hard 
upon  the  plaintiff,  if  I  were  to  prevent  him  firom  trying 
thb  cause;  particularly  as  he  b  too  late  to  bring  a  firesh 
action. 

Rule  absolute. 
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CoNNOP  and  Another  v.  Levy. 

Where  then  mEACOCK  had  obtained  a  rule  for  judgment  as  in  case 

in  fiurt  and  an  ^  ^  nonsuit,  on  an  affidavit  stating  that  the  defendant  had 

bTteiS^d*^  pleaded  non  assumpsit  and  two  special  pleas.     That  the 

the  plaintifi  plaintiffs  joined  issue  on  the  6rst  plea,  and  demurred  to 

trial  of  the  the  two  Others.      That  on  the  10th  of  June»  1847,  the 

^^^^^^  plaintiSis  gave  notice  of  trial  and  assessment  of  contingent 

mentof  COD.  danuures  for  the  adjournment  day  after  Trinity  Term  for 

tingentda-  ^  •'  -^  -^  ^ 

mures,  &C.,  London.     That  the  demurrers  were  argued  in  Michaelmas 

thededsira  Term,  1847,  and  judgment  given  for  the  defendant  on  the 

h[^^^^  26th  of  February,  1848.   That  the  plaintifls  did  not  proceed 

manded  their  to  trial,  but  countermanded  the  notice  of  trial  on  the  3rd  of 

notice  of  tnai, 

the  Court  dis-    December,  1847. 

diargedamle 
for  judgment 

as  in  case  of  Aspland  shewed  cause.     The  contents  of  the  defendant's 

a  nonsmt,  upon  ^  ^ 

a  peremptory     affidavit  shew  a  sufficient  excuse  for  not  proceeding  to  triaL 

beiog  giTen.      The  judgment  of  the  Court  on  the  demurrers  was  impending 

when  the  notice  was  countermanded,  and  it  was  reasonable 

that  the  plaintiffs  should  wait  to  see  what  that  judgment 

would  be.     There  was,  therefore,  no  default. 

Peacock  offered  to  withdraw  the  general  issue,  the  plain- 
tiffs undertaking  to  bring  no  writ  of  error  on  the  judgment 
on  the  demurrers. 


AspkauL  The  plaintiffs  cannot  accept  the  offer,  they 
wish  not  to  be  precluded  from  a  writ  of  error,  and  that 
cannot  be  brought  until  the  issue  in  fact  is  disposed  of,  and 
damages  assessed. 

Peacock,  As  the  plaintifis  are  not  yielding  to  the  opinion 
of  the  Court  expressed  in  the  judgment,  they  are  shut  out 
from  setting  up  the  delay  as  an  excuse  for  not  proceeding. 
There  has,  therefore,  been  a  default,  and  in  the  absence  of 
an  affidavit  from  the  plaintiffs,  the  defendant  is  entitled  to 
judgment  as  in  case  of  nonsuit. 


mCHAELMAS  T£RM,    12    VICT. 

PATTE6ON5  J. — I  think  it  was  reasonable  that  the  plaintiffs 
should  widt,  even  though  they  desire,  on  finding  the  judg- 
ment against  them,  to  carry  it  to  a  Court  of  error.  The 
rule  must  be  discharged  on  a  peremptory  undertaking. 
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1848. 


CONNOP 

and  Another 
Levy. 


Rule  discharged  accordingly. 


In  re  a  Plaint  or  Action  in  the  County  Court  of  [1849.] 

Staffordshire.  ^ 

Between  Walter  Yates,  Plaintiff. 

and 
Sarah  Palmer,  Defendant  (a). 

A  RULE  had  been  obtained  in  Easter  Term  last,  calling  wbere  an  ac 
upon  the  Judge  of  the  County  Court  of  Staffordshire,  and  In^^'^Hor* 
the  plaintiff  in  the  above  action,  to  shew  cause  why  a  writ  9°"r'' *"? 
of  prohibition  should  not  issue  to  prohibit  the  said  Court,  appears  at 
the  Judge  of  the  said  Court,  the  baiiifis  and  other  officers  makes  no  ob- 
of  the  said  Court,  from  further  proceeding  in  the  plaint  or  ju^°ction*of 
action  in  that  Court  between  the  above  named   parties;  the  Court 

^  whilst  the  case 

and  why  the  sum  of  5L  5s,,  the  damages,  and  9L  98.  Sd*,  is  proceeding, 
costs,  paid  by  the  defendant  as  the  damages  and  costs  under  Qo^rt  to  act 
protest,  should  not  be  returned  to  the  said  defendant  Tr^b^S^*** 

The  plaintiff,  it  appeared,  had  brought  the  above  action,  as  if  it  had 
which  was  in  replevin  in  the  County  Court  of  Staffordshire ;  down  to  actual 
and  the  ground  upon  which  the  present  rule  was  obtained,  J^'JI^I^  ^j 
was  that  the  title  to  the  premises,  in  respect  of  which  the  f^^'' '*  ",*®® 
distress  was  made,  came  into  question  on  the  trial.     Upon  foraprohi- 
the  affidavits,  it  appeared,  that  the  defendant  as  well  as  the  though  the 
plaintiff  knew  or  ought  to  have  known,  that  the  title  would  l"^^^^;^"" 

of  applying 

(a)  This  case  was  decided  in  Trinity  Term,  1849.  ^^^^^!  *®  "° 

'  supenor 

Court;  unless 

the  want  of  jurisdicHon  appears  upon  the  face  of  the  proceedings. 

Semhle,  that  the  action  of  replevin  in  tne  County  Court  is  regulated  by  the  121st  section  of 

the  9  &  10  Vict  c.  95,  and  not  by  the  58th ;  and  that,  therefore,  the  mere  fact  of  title  being  iu 

question  at  the  trial,  does  not  take  away  the  jurisdiction  of  the  County  Court,  if  neither  party 

take  any  steps  to  remove  the  action  under  the  121st  section. 
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[1819.]      be  brought  into  question ;  yet  neither  party  had  taken  any 
Tates       ''^P  u'^^^r  ^^^  121st  section  of  the  9  &  10  Vict.  c.  95,  to 
^'  remove  the  cause  from  the  County  Court,  into  this  or 

some  other  superior  Court,  having  cognizance  of  matters 
of  title.  The  cause  came  on  for  trial  on  the  20th  of 
February,  1849,  when  both  parties  attended,  and  the  title 
did  come  in  question.  A  verdict  was  returned  in  favour  of 
the  plaintiff.  No  objection  was  made  at  the  trial  to  the 
jurisdiction  of  the  Court.  At  a  subsequent  sitting  of  the 
Court  on  the  27th  of  March,  the  defendant  moved  for  a 
new  trial,  but  without  success ;  and  on  that  occasion  also, 
no  objection  was  raised  to  the  jurisdiction  of  the  Court. 
The  plaintiff  then  proceeded  to  tax  his  costs;  and  the 
defendant  paid  the  amount  of  damages  and  costs  under 
protest,  to  save  execution;  the  defendant  proposing  to 
make  some  further  application  to  the  County  Court  at  its 
next  sitting.  All  these  proceedings  had  taken  place  previous 
to  Easter  Term,  1849;  and  no  objection  appeared  at  any 
time  to  have  been  made  to  the  jurisdiction  of  the  County 
Court,  until  the  present  rule  was  obtained. 

Piffott  shewed  cause  (a).  First,  the  defendant  comes  too 
late;  there  is  nothing  now  to  prohibit  Secondly,  it  may  be 
admitted  that  the  title  to  the  premises  in  re3pect  of  which  the 
distress  was  taken,  came  into  question  at  the  trial ;  and  that, 
therefore,  before  the  recent  act,  9  &  10  Vict.  c.  95,  the  County 
Court  had  no  jurisdiction  in  such  a  case  (b).  The  question, 
however,  now  turns  upon  the  construction  of  the  58th  and 
121st  sections  of  that  act.  The  58th  section  defines  the  juris- 
diction of  the  new  County  Courts,  and  enacts,  ^'  that  all 
pleas  of  personal  actions,  where  the  debt  or  damage  claimed 
is  not  more  than  20£,  whether  on  balance  of  account  or 
otherwise,  may  be  holden  in  the  County  Court,  without 
writ;"  &c.,  "  provided  always,  that  the  Court  shall  not  have 
cognizance  of  any  action  of  ejectment,  or  in  which  the 

(a)  In  Trinity  Term. 

(6)  See  Tinniswood  v.  Patiison,  3  C.  B.  243. 


Palmbb. 
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title  to  any  corporeal  or  incorporeal  hereditaments,"  &C.9 
'^  shall  be  in  question."  It  is  submitted,  that  the  action  of  ^ yatss 
replevin  does  not  come  within  that  section,  but  is  regulated 
by  the  119th,  120th,  and  121st  sections.  The  119th  sec- 
tion provides,  that  ^  actions  of  replevin,"  **  which  shall  be 
brought  in  the  County  Court,  shall  be  brought  without 
writ  in  a  Court  held  under  this  act."  The  120th  section 
provides,  **  that  in  every  such  action  of  replevin  the  plaint 
shall  be  entered  in  the  Court,  holden  under  this  act,  for  the 
district  wherein  the  distress  was  taken."  And  the  121st 
section  r^:ulate8  the  manner  in  which  actions  of  replevin 
may  be  removed  from  the  County  Court,  where  it  appears 
that  the  title  comes  in  question.  It  enacts,  **  that  in  case 
either  party  to  any  such  action  of  replevin  shall  declare  to 
the  Court  in  which  such  action  shall  be  brought,  that 
the  title  to  any  corporeal  or  incorporeal  hereditament," 
&c«,  '^is  in  question,"  '^and  shall  become  bound,  with  two 
sufficient  sureties,"  &&,  'Mn  such  sums  as  to  the  Judge 
shall  seem  reasonable,"  &c.,  **  to  prosecute  the  suit  with  effect 
and  vrithout  delay,  and  to  prove  before  the  Court  by  which 
such  suit  shall  be  tried,  that  such  title  as  aforesaid  is  in 
dispute  between  the  parties,  or  that  there  was  ground  for 
believing  that  the  said  rent  or  damage  was  more  than  20L ; 
then^  and  not  athenoisef  the  action  may  be  removed  before 
any  Court  competent  to  try  the  same  in  such  manner  as 
hath  been  accustomed."  It  is  submitted,  that  the  County 
Court  now  has  jurisdiction  over  actions  of  replevin  in  all 
cases,  except  where  the  proper  steps  under  the  121st 
section  are  taken  to  remove  the  action  into  a  superior 
Court.  If,  therefore,  the  defendant  wished  to  object  to  the 
jurisdiction  of  the  County  Court,  on  the  ground  that  the 
title  came  in  question,  he  was  bound  to  do  so  in  the  manner 
pointed  out  by  that  section.  The  defendant  would  read 
the  proviso  in  the  68th  section,  as  if  it  were  a  separate  and 
independent  enactment  [^Wiffhtman,  J. — As  at  present 
advised,  I  agree  with  you ;  for  the  words  are  strong,  ^^then, 
and  not  otherwiieJ^ 
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The  Court  then  called  on 

Batt^  to  support  the  rule.  As  to  the  first  objection, 
Roberts  ▼.  Humby{a)  is  an  authority  that  where  the  de- 
fendant could  not  come  earlier,  he  is  not  too  late  even 
after  sentence  and  execution.  As  to  the  second  objection, 
the  words  of  the  58th  section  are  clear  and  distinct,  **  that 
the  Court  shall  not  have  cognizance  of  any  action,"  **  in 
which  the  title  to  any  corporeal  or  incorporeal  here- 
ditaments** ''shall  be  in  question."  The  121st  section  is 
meant  to  apply  to  cases  where  the  removal  takes  place 
before  trial ;  and  the  object  of  it  is  to  save  incurring 
useless  expenses  in  the  County  Court  in  actions  over  which 
it  has  no  jurisdiction.  [Wightmcaiy  J. — What  is  to  hinder 
that  section  fiiom  applying,  when  the  cause  comes  to  trial? 
I  cannot  see  why  this  section  should  not  apply  to  a  case 
like  the  present.]  Either  party  may  remove  the  replevin 
suit  at  any  time  before  trial,  in  the  manner  pointed  out 
by  the  12l8t  section;  but  if  neither  party  do  so,  then  the 
cause  comes  on  for  trial,  and  if  it  appears  that  title  is 
involved,  the  58th  section  applies,  and  the  Judge  of  the 
County  Court  has  no  longer  jurisdiction  to  try  it. 

Piffoti.  The  defendant,  by  attending  and  taking  the 
chance  of  a  verdict  in  his  &vour,  has  waived  any  objection 
arising  from  the  title  being  in  question. 

BctlL     Want  of  jurisdiction  cannot  be  waived. 

Cur.  adv.  vulL 

The  following  judgment  was  afterwards  (b)  delivered  by 
Pattesan,  J.,  for 

WiQHTMAN,  J. — In  this  case,  a  rule  to  shew  cause  had 
been  obtained  by  the  defendant,  for  a  prohibition  to  the 
County  Court  of  Staftbrdshire,  in  a  replevin  suit  there,  on 

(a)  3  M.  &  W.  120;  S.  C.  6  Dowl.  82. 

(6)  In  the  sittingB  in  Banco  in  Trinity  Vacation,  IS49. 
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the  ground,  that  upon  the  trial,  the  title  to  the  premises,  in 
respect  of  which  such  distress  was  made,  had  come  in 
question. 

It  appears  from  the  affidavits,  that  the  defendant  as  well 
as  the  plaintiff,  knew  or  ought  to  have  known,  that  the  title 
would  be  brought  into  question ;  but  that  neither  party  took 
any  step  under  the  121st  section  of  the  9  &  10  Vict  c.  95, 
to  remove  the  cause  from  the  County  Court  to  some  superior 
Court,  having  cognizance  of  matters  of  title. 

The  cause  was  tried  in  February  last,  when  the  title  did 
come  in  question,  and  a  verdict  was  given  for  the  plaintiff. 
The  defendant,  at  a  subsequent  Court,  moved  for  a  new  trial 
without  success;  and  on  neither  occasion,  made  any  objection 
to  the  jurisdiction  of  the  Court.  The  costs  were  then  taxed, 
and  the  amount  of  damages  and  costs  paid,  under  protest, 
to  save  execution,  the  defendant  proposing  to  make  some 
further  application  to  the  County  Court  at  its  next  sitting. 

All  these  proceedings  took  place  in  the  Vacation  before 
Easter  Term,  and  no  objection  appears  to  have  been  made 
to  the  jurisdiction  of  the  County  Court  until  the  present 
rule  was  obtained. 

Before  entering  upon  the  question  of  jurisdiction  which 
turned  upon  the  effect  of  sections  58  and  121  of  the  9  &  10 
Vict  c.  95,  a  preliminary  objection  was  made,  that  the 
defendant,  whose  rule  to  shew  cause  was  not  obtained  until 
Easter  Term,  was  too  late ;  as  there  was,  in  effect,  nothing 
to  prohibit — the  trial,  the  verdict,  the  judgment,  and  pay- 
ment of  damages  and  costs,  having  been  complete,  before 
the  prohibition  was  moved  for — and  no  defect  of  jurisdiction 
appeared  upon  the  proceedings. 

On  the  other  side,  the  case  of  Roberts  v.  Humby  (a)  was 
cited  to  shew,  that  where  the  applicant  for  a  prohibition 
could  not  have  moved  earlier,  he  is  not  too  late  after  sen- 
tence and  execution,  though  want  of  jurisdiction  does  not 
appear  upon  the  proceedings. 

(a)  3  M.  &  W.  120. 
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[1849.]  Without  pausing  to  inquire  what  would  be  the  effect  of 

a  prohibition  where  nothing  remains  to  be  done  to  which 
it  could  apply,  it  is  sufficient  for  the  present  purpose  to 
observe,  that'  it  was  agreed  in  that  case,  as  it  had  been  in 
former  cases  which  were  cited,  that  if  a  party  makes  no 
objection  to  the  jurisdiction  of  the  Court  whilst  the  case  is 
proceeding*  apparently  acquiesces  in  the  jurisdiction,  and 
suffers  the  Court  to  act,  without  protest  or  objection,  as  if 
it  had  jurisdiction,  down  to  actual  payment  of  damages  and 
costs;  it  is  too  late  to  apply  for  a  prohibition,  even  though 
he  had  no  opportunity  to  apply  to  the  superior  Court 
earlier;  imless  the  defect  appears  upon  the  &ce  of  the 
proceedings.  Upon  this  ground,  therefore,  I  think  that 
the  rule  should  be  discharged ;  and,  as  under  the  circum- 
stances, the  defendant  could  hardly  expect  to  make  it 
absolute,  it  should  be  discharged  with  costs. 

Rule  dischaiged,  with  costs. 


The  Surveyors  of  the  Highways  in  the  Parish  of 

Bletchingdon  v.  H.  Peyton  and  H.*Style8,  Esquires, 

and  the  Rev.  Thomas  Dand  (a). 

A  pwty  A  RULE  had  been  obtained  in  Easter  Term,  1849,  under 

exemption  the  11  &  12  Vict.  c.  44,  s.  5,  calling  upon  H.  Peyton,  and 

rate!slioul<r'^  ^'  Styles,  Esquires,  two  of  her  Majesty's  justices  of  the 

tSJSJe'^a^  peace  in  and  for  the  county  of  Oxford,  and  upon  the  Rev. 

if  he  has  d-  Thomas  Dand,  to  shew  cause  why  the  said  justices  should 

time  limited  ^^^  issue  a  warrant  of  distress,  for  levying  upon  the  goods 

expiJ^  *°  of  the  said  Rev.  Thomas  Dand,  a  sum  of  money  alleged  to 

oioDot  eet  up  be  due  from  him  in  respect  of  a  highway  rate. 

exemption,  as 

anangwer  to  (a)  This  case  was  decided  in  Trinity  Vacation,  1849. 

a  nile  under 

the  1 1  &  12 

Y*^  ^  U*  *•  ^'  ^^"*  ^?^  ^fco  justices  to  issue  a  distress  warrant  for  levying  upon  his  goods 
the  sum  of  money  allied  to  be  due  from  him  in  respect  of  that  rate. 
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It  appeared,  that  a  rate  for  the  repair  of  the  highways  in 
the  pariah  of  Bletchingdon,  in  the  county  of  Oxford,  had 
been  made  in  the  usual  form,  on  the  17th  of  March,  1848; 
and  on  the  face  of  it  was  regular;  by  which  Mr.  Dand  was 
assessed  in  respect  of  certain  premises  occupied  by  him  in 
the  parish.  Mr.  Dand  did  not  appeal  against  the  rate ;  and 
no  formal  demand  of  payment  was  made  upon  him  till 
February,  1849,  when  the  time  for  appeal  had  elapsed. 
He  refused  to  pay  it,  and  was  then  summoned  to  appear 
before  the  justices,  which  he  did  on  the  12th  of  March,  and 
opposed  an  application  for  a  distress  warrant  to  enforce  it, 
and  claimed  an  exemption  from  the  rate;  for  which  claim, 
as  the  facts  appeared  upon  the  affidavits,  there  were  sub- 
stantial grounda  The  justices  having  heard  both  parties, 
declined  to  grant  a  warrant,  and  the  above  rule  was  then 
obtained ;  against  which, 
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Montagu  Chambers  and  Pigott  shewed  cause  (a).  It  is 
submitted  that  the  Court  will  not  make  this  rule  absolute, 
when  they  see  that  a  bonA  fide  claim  to  exemption  from 
the  rate  exists.  The  General  Highway  Act,  5  &  6  Wm.  4, 
c  50,  s.  33,  enacts,  **  that  when  property,  or  the  owner  or 
occupier  in  respect  thereof,  has,  previous  to  the  passing  of 
this  act,  been  legally  exempted  from"  "the  payment"  "of 
highway  rate,  the  said  property^  and  the  owners  or  occu^ 
piers  thereof,  shall  be  exempt  from  the  payment  of  the  rate 
hereby  imposed."  By  the  express  terms  of  the  act,  there- 
fore, Mr.  Dand,  if  his  claim  can  be  substantiated,  is  to  be 
exempted  from  the  payment  of  highway  rate  under  that 
act  Will  the  Court,  then^  try  the  question  of  exemption 
upon  affidavit  on  an  application  like  the  present?  It  is 
submitted  it  will  not  The  claim  to  exemption  must, 
therefore,  for  this  purpose,  be  taken  as  valid;  and,  if  so, 
ought  Mr.  Dand  to  be  prevented  fit>m  setting  it  up  as  an 


VOL.   VI. 


(a)  In  Trinity  Term,  1849. 
U 


D.    &   L. 
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[1849.]  answer  to  the  enforcement  of  this  rate?  Yet,  if  the  present 
Shrveyors  o^cr  be  made,  it  may  be  very  doubtful  whether  there  conld 
of  Highways  b^  ^ny  appeal  against  the  warrant  of  distress,  by  which  the 
question  of  exemption  could  be  raised.  Besides,  here  the 
surveyors  have  mistaken  their  remedy.  They  ought  to 
have  appealed  to  the  quarter  sessions  against  the  decision 
of  the  justices,  under  the  1 05th  section  (a).  Their  refusal 
to  grant  a  distress  warrant  was  clearly  a  '<  determination 
made,"  or  a  "  matter  or  thing  done  by  a  justice*  **  in  pur- 
suance of  this  act,"  within  the  meaning  of  that  section. 
[  Wtghtman^  J. — Suppose  the  justices  were  to  refuse  on  the 
ground  of  exemption,  and  the  surveyors  appeal,  and  the 
quarter  sessions  hold  the  exemption  invalid,  how  are  they 
to  recover  the  rate  ?]  They  might  renew  the  application 
to  the  justices,  or  at  any  rate  they  might  then  claim  the 
interference  of  this  Court     The  quarter  sessions  b  clearly 


(a)  5  &  6  Wm.  4,  c.  50,  8. 105. 
"  That  if  any  person  shall  think 
himself  agij^ered    by  any  rate 
made  under  or  in  pursuance  of 
this  act,  or  by  any  order,  cour 
viction,  judgment,  or  determina- 
tion made,  or  by  any  matter  or 
thing  done,  by  any  justice  or 
other   person  in   pursuance   of 
this  act,  and  for  which  no  par- 
ticular   method    of   relief   hath 
been    already    appointed,    such 
person  may  appeal  to  the  justices 
at  the  next  general  or  quarter 
sessions  of  the  peace  to  be  held 
for  the  county,  division,  riding, 
or  place  wherein    the  cause  of 
such  complaint  shall  arise,  such 
appellant  first  giving  or  causing 
to  be  given  to  the  surveyor  or 
surveyors,  or  to  such  justice  or 
other  person  by  whose  act  such 
person  shall  think  himself  ag- 
grieved, noUce  in  writing  of  his 
intention  to  bring  such  appeal, 
together   with    a    statement    in 


writing  of  the  grounds  of  such 
appeal,  within  fourteen  days  after 
such  rate  shall  have  been  made, 
or  cause  of  complaint  shall  have 
arisen,  and  within  four  days  after 
such  notice  entering  into  a  re- 
cognizance before  some  justice, 
with  two  sufficient  sureties,  con- 
ditioned to  try  such  appeal  at, 
and  abide  the  order  of,  and  pay 
such  costs  as  shall  be  awarded 
by  the  justices  at  such  general 
or  quarter  sessions;  and  such 
justices,  upon  hearing  and  finally 
determining  the  matter  of  such 
appeal,  shall  and  may,  according 
to  their  discretion,  award  such 
costs  to  the  party  appealing  or 
appealed  against  as  they  shall 
think  proper;  and  their  deter- 
mination in  or  concerning  the 
premises  shall  be  conclusive  and 
binding  on  all  parties  to  all  in- 
tents and  purposes  whatsoever," 

&C. 
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the  tribunal  which  the  Legislature  intended  should  decide 
upon  the  question  of  exemption,  and  not  the  petty  sessions; 
but  even  if  the  petty  sessions  were  held  to  be  the  proper 
tribunal  to  decide,  they  have  already  done  so  in  Mr.  Dand's 
&vour.  The  piesent  case  would  be  one  of  considerable 
hardship  to  Mr.  Dand,  as  no  demand  of  payment  of  the 
rate  was  made  till  after  the  time  for  appealing  had  expired. 
The  case  of  The  Churchwardens  of  Birmingham  v.  Shaw  (a) 
will,  no  doubt,  be  relied  on  by  the  other  side.  There,  it 
was  held  that  a  person,  exempt  from  poor  rate,  as  the 
occupier  of  premises  belonging  to  a  scientific  or  literary 
society,  must,  if  assessed  for  such  premises,  contest  the 
liability  by  appeal;  and  that  hb  exemption  was  no  answer 
to  an  application  like  the  present.  But  that  case  is  dis- 
tinguishable from  the  present.  There,  the  rate  was  a 
poor  rate,  and  the  appeal  is  only  given  against  the  assess- 
ment. Here,  the  right  of  appeal  is  in  general  terms.  There 
is  a  recent  case  of  Reg.  v.  The  Jiutices  of  Shropshire  (b)  in  this 
Court;  where  the  rate  sought  to  be  enforced  was  a  highway 
rate;  and  there  a  bonH  fide  claim  to  exemption  firom  the 
rate,  was  successfiiUy  set  up  as  an  answer  to  a  rule  like  the 
present.  [They  referred  also  to  Rex  v.  Dyer  (c) ;  Rex 
V.  Greame  (d);  Rex  v.  Morgan  (e),  and  Rex  v.  Mhre^ 
house  (/).-] 
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Keating^  in  support  of  the  rule.  It  is  quite  true  that 
this  Court  is  not  the  proper  place  to  try  the  question  of 
exemption;  but  Mr.  Dand  should  have  appealed  against 
the  rate  under  the  105th  section  of  the  act;  when  the 
question  would  have  been  tried  by  the  proper  tribunal, 
namely,  the  Court  of  Quarter  Sessions;  and  having  omitted 


(a)  Since  reported,  10  Q.  B.  868. 

(&)  Q.  B.  Easter  Term,  1849. 
not  yet  reported. 

(c)  2  A.  &  E.606;  S.  C.  4  N.  & 
M.  546. 


Kf)  2  A.&E.  615. 

(e)  Ibid.  p.  618,  n.(a);  S.  C. 
div,  fiom,  3  N.  &  M.  68. 

(/)  Ibid.  p.  632 ;  S.  C.  div. 
wm.  4  N.  &  M.  394. 
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[1849.]  to  do  so,  he  is  concluded  from  disputing  the  present  rate. 
'^JJ^YQjg  Formerly  the  Court  refused,  in  cases  like  the  present,  to 
of  Highways   enforce  the  issuing  a  distress  warrant  for  a  rate,  by  man- 

OI  ff  LETCH*        _  .  *  1 

iNGDON  damns,  where  a  substantial  claim  of  exemption  existed : 
Pevton.  ^"^  ^^^^  ^^  ^o^  ou^  o^  ^ny  tenderness  to  the  party  claiming 
the  exemption,  who  had  declined  to  avail  himself  of  the 
statutable  remedy  by  appeal;  but  because  they  would  not, 
where  the  legal  liability  to  the  rate  was  doubtful,  subject 
the  magistrates  to  the  possibility  of  an  action  being  brought 
against  them,  for  obeying  the  mandate  of  this  Court. 
Now,  however,  by  the  recent  act,  11  &  12  Vict  c.  44,  s.  5, 
the  justices  incur  no  risk  in  issuing  a  distress  warrant  in 
obedience  to  a  rule  of  this  Court,  commanding  them  to  do 
so.  The  case  of  Churchwardens  of  Birmingham  v.  Shaw  (a) 
is  an  express  authority  that  a  party  claiming  an  exemption 
and  having  a  right  of  appeal,  must  appeal  against  the  rate, 
and  cannot  set  up  the  exemption  as  an  answer  to  a  rule  like 
the  present ;  and  although  in  that  case,  it  is  true  it  was  a 
poor  rate  which  was  sought  to  be  enforced,  the  principle  is 
the  same.  Besides,  here,  it  is  not  at  all  clear  but  that  the 
party  may  appeal  under  the  105th  section  to  the  quarter 
sessions  against  the  warrant  of  distress,  when  issued  by  the 
magistrates  in  obedience  to  the  present  rule.  If  the  magis- 
trates had  in  the  first  instance  issued  the  warrant  of  distress, 
there  is  no  doubt  an  appeal  would  have  lain;  and  if 
Mr.  Dand  had  in  that  case  been  held  to  be  precluded  from 
gi>ing  into  his  claim  of  exemption,  because  he  had  suflered 
the  period  limited  to  pass  without  appealing  against  the 
rate;  he  ought  not  to  be  put  in  a  better  position  on  the 
present  occasion.  In  Reg.  v.  Justices  of  Shropshire  (&), 
which  has  been  referred  to,  it  did  not  appear  that  the  time 
limited  for  appealing  against  the  rate  had  expired.  That 
distinguishes  that  case  from  the  present 

Cur,  adv.  vult 

(a)  Since  reported,  10  Q.  B.  S6S. 

{b)  Q.  B.  Easter  Term,  1S49»  not  yet  reported. 
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The  following  judgment  was  afterwards  (a)  delivered  by 
Patteson,  J.,  for 

WioHTiiAK,  J. — This  was  a  rule  under  the  11  &  12 
Vict  c.  44,  8.  S,  calling  upon  two  justices  and  the  Rev. 
Thomas  Dand  to  shew  cause  why  the  justices  should  not 
issue  a  warrant  of  distress  for  levying,  upon  the  goods  of 
Mr.  Dand,  a  sum  alleged  to  be  due  fix>m  him,  in  respect 
of  a  highway  rate. 

The  rate  was  made  in  the  usual  manner,  and  upon  the 
&ce  of  it  was  regular,  and  Mr.  Dand  was  assessed  in 
respect  of  certain  premises  occupied  by  him  in  the  parish. 
Mr.  Dand  claimed  to  be  exempt  from  payment  of  the 
highway  rate;  and  upon  the  facts  appearing  upon  the 
aBSdavits,  there  were  substantial  grounds  for  the  assertion 
of  his  claim. 

He  had,  however,  suffered  the  time  for  appealing  against 
the  rate,  as  it  affected  him,  to  pass  by:  and  the  question  is, 
whether  the  rule  should  be  made  absolute,  notwithstanding 
a  real  claim  to  exemption ;  or  whether  the  surveyors  of  the 
highways  should  apply  for  a  mandamus,  upon  the  return  to 
which  the  validity  of  the  claim  to  exemption  might  be 
tried. 

Two  very  late  decisions  were  cited  upon  the  argument 
One  was  the  case  of  7%«  Birmingham  New  Library  (b)^ 
reported  in  18  Law  Journal  p*  89  (amongst  the  magistrates 
cases),  in  which  the  Court  decided,  that  where  an  occupier 
of  premises,  exempt  from  payment  of  poor  rate,  but  included 
and  assessed  in  the  rate,  had  omitted  to  appeal  against  it, 
the  justices  were  bound  to  issue  their  distress  warrant, 
notwithstanding  an  objection  on  the  ground  of  exemption ; 
and  that  the  occupier  must  submit  to  the  payment  of  that 
rate,  and  appeal  against  any  subsequent  rate  that  might  be 
made,  and  which  included  his  premises. 


[1849.] 


SURVEYOES 

of  Highways 
of  Bletch* 

INODON 
9. 

Peyton. 


(a)  In  the  sittiogs  in  Banco,  in 
Trinity  Vacation,  1849. 
ib)  Since  reported,  Royn.CAiircA- 


wardens  qf  Birmingham  v.  Shaw, 
10  Q.  B.  868. 
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[1849.]  The  other  was  the  case  of  The  Queen  v.  The  Jtutiees  of 

g^^^^^^^    Shropshire  (a),  decided  on  the  4th  of  May,  and  reported  (and 

of  Higliwajrt    I  believe  correctly)  in  a  publication  called  The  Justice  of 
of  Blbich*  ,  .  . 

1M6DON       the  Peace,  p.  315,  in  which  the  Court  held,  that  where  a 

Peyton,      bona  6de  claim  to  exemption  fix>m  payment  of  highway 

rates  was  set  up  as  an  answer  to  an  application  to  justices 

to  issue  a  distress  warrant  for  nonpayment  of  a  highway 

rate,  they  would  not  make  a  rule  absolute  upon  the  justices 

to  issue  their  warrant;  but  would  leave  the  survey<»«  to 

their  remedy  by  mandamus,  to  which  a  return  stating  the 

ground  of  claim  to  exemption  might  be  made,  and  the 

right  determined. 

But  in  that  case  it  was  not  shewn  to  the  Court,  that 
the  time  to  appeal  had  passed;  which  distinguishes  that 
case  from  The  Birmingham  New  Ubrary  {b\  and  from  the 
present. 

There  was,  in  the  present  case,  prima  fisune  jurisdiction 
to  make  the  rate,  and  unless  appealed  against,  it  remains  a 
valid  and  conclusive  rate ;  and  I  am  unable,  in  principle, 
to  distinguish  this  from  the  case  of  The  Binmngham  New 
Library,  and  that  o(~Fawcett  v.  FowUs  (c).  The  rule, 
therefore,  will  be  absolute,  and  the  consequence  will  be, 
that  Mr.  Dand  must  pay  this  rate,  and  avail  himself  of  his 
right  to  appeal,  if  any  future  assessment  be  made  in  respect 
of  the  premises  in  his  occupation. 

(a)  Q.  B.  Easter  Term,  1S49.        10  Q.  B.  868. 
(6)  Since  reported,  iiofii.Cikiirci-  (c)  7  B.  &  C.  394. 

wardens  qf  Bimmgluim  v.  Shaw, 
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[1849.] 

Reoina  V.  WiLUAM  Robinson  (a). 
A  RULE  &r  a  certiorari  to  bring  up  an  order  for  pay-  A  former 

1        ,  •        /•    1  i»  1  /•        .  decbion  upon 

ment  by  toe  putative  father  of  the  expenses  of  maintenance  the  menu  in 
of  a  bastard  child,  made  by  justices  in  a  petty  sessions  held  ^JJ'^ve^fitLr. 
at  Great  Marlow,  in  the  county  of  Bucks ;  and  also  an  »  ">  »Mwcr 

^  ''  ^        to  an  appU- 

Older  of  quarter  sessions  for  the  county  of  Bucks,  confirming  cation,  by  the 
the  same  upon  appeal;  had  been  made  absolute  in  Easter  bastard  child, 
Term,  1848;  and  a  rule  nisi  to  quash  the  orders  when  ^eS;^^)"*^ 
bronght  up  was,  at  the  same  time,  by  consent,  granted.         ^^^^  ^f 

It  appeared  that  one  Christina  Simmonds,  having  been  c  loi,  ■.  3 ; 
deUvered  of  a  bastard  child  on  the  £9th  of  March,  1847,  ^;^.^ 
applied  shortly  after  to  the  magistrates  sitting  in  petty  the  quarter 
sessioiis  at  Watlington,  in  the  county  of  Oxford  (within  appeal,  have 

«••«•.  •  jurisdiction 

whose  jurisdiction  she  at  that  time  resided),  for  a  summons  to  inquire 
on  one  William  Robinson,  the  putative  father  of  the  child.  "^^^^ZZv"^ 
The  case  was  adjourned  several  times  by  the  magistrates,  decision  wa^ 
and  on  the  last  occasion  they  inquired  of  the  woman  fact,  come  to; 
whether  she  could  produce  further  evidence  if  they  again  j^ their  mU- 
adjourned  the  case,  and  upon  her  replying  in  the  negative,  [|^^/'^' 
they  dismissed  the  case  for  a  defect  in  the  evidence,  order;  and 
Subsequently  she  came  to  reside  within  the  petty  sessional  not  interfere 
division  of  the  himdred  of  Desborough,  in  the  county  of  jhe^ecision, 
Bucks,  and  she  made  a  similar  application  to  the  justices  ^"V  ".1^°  . 

,    ,         ,  .a  question  of 

acting  for  that  division  and  sitting  in   petty  sessions  at  fact  within 
Great  Marlow,  on  the  ISih  of  February,  1848.     At  the  dictionT**" 
hearing,  the  putative  father  appeared  and  objected  to  the  j-^nst^wT'^*^ 
jurisdiction  of  the  petty  sessions,  on  the  ground  of  the  order  of  main- 
previous  hearing  and  dismissal  of  the  application  by  the  appellant 
petty  sessions  at  Watlington.     The  attorney  for  the  mother  iJ^jnary  o^" 
admitted  that  she  had  made  a  previous  application  to  the  i®^?*5^  ^  ^^^ 

*^  *  "^  jurisdiction 

of  the  petty 

(a)  This  case  was  decided  in  the  Vacation  after  Hilary  Term,  1849.  j^f^e  the 

order;  and 
upon  its  being 
overruled,  declined  proceeding  further  with  the  case  :  Held,  that  the  sessions  were  justified 
in  confirming  the  order,  without  hearing  further  evidence,  notwithstanding  the  8  &  9  Vict. 
c.  10,  8.  6. 
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justices  at  Watlington,  but  did  not  admit  that  it  had  been 
refused  on  the  merits.     The  woman  was  then  examined, 
RoBuisoN.     '^"^  ^^^  could  only  say  that  the  case  had  been  dismissed, 
but  not  upon  what  ground.     The  attorney  for  the  putative 
father  then  offered  himself  as  a  witness,  but  was  rejected 
by   the  justices,  on   the  ground   that  he   was  acting  as 
advocate,  and,  therefore,  could  not  be  a  witness  in  the 
same  case  (a).    They  offered,  however,  to  adjourn  the  case, 
in  order  that  the  putative  father  might  obtain  the  necessary 
evidence,  on  his  paying  the  costs  attendant  on  the  adjourn* 
ment;  which  he  refused  to  do.     The  case  then  proceeded, 
his  attorney  cross-examined  the  mother,  and  the  justices 
proceeded  to  make  an  order  upon  him,  adjudging  him  to 
be  the  putative  father  of  the  child,  and  ordering  him  to 
pay  a  certain  sum   for  its   maintenance.     He  appealed 
against  this  order   to  the  quarter  sessions;    and  on   the 
appeal  coming  on    to   be    heard  at   the    Easter  quarter 
sessions  1848,  for  the  county  of  Bucks,  he  renewed  the 
objection  that  the  petty  sessions  at  Great  Marlow  had  no 
jurisdiction  to  make  the  order,  after  the  hearing  and  dis- 
missal of  the  application  by  the  petty  sessions  at  Watlington. 
The  counsel  for  the  respondents  contended  that  there  was 
no  evidence  before  the  petty  sessions  at  Great  Marlow, 
upon  what  ground  the  application  to  the  justices  at  Wat- 
lington was  dismissed;  and  that  it  could  not  be  supplied 
then  by  calling  the  clerk  of  the  justices  at  Watlington  to 
produce  the  minutes,  which  the  appellant  offered  to  do ; 
and  also  that  the  appellant  had  waived  any  objection  on 
the  ground  of  jurisdiction,  by  attending  at  the  sessions  at 
Great  Marlow,  and  cross-examining  the  mother  and  her 
witnesses.     The  Court  of  Quarter  Sessions  overruled  the 
appellant's  objection,  and  proceeded  to  hear  the  appeal ; 
whereupon  the  counsel  for  the  appellant  declined  to  con- 
test the  case,  and  the  Court  confirmed  the  order  appealed 
against,  without  hearing  any  evidence   in  support  of  it. 

(a)  See  Sttmes  v.  Byron,  ante,  vol.  -1,  p.  393. 
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The  order  confirming  the  appeal  was  m  the  usual  form,  [1B49.] 
and  was  stated  to  be  made  ^^  upon  hearing  the  appeal  of  Rkgina 
the  said  William  Robinson  airainst  the  said  order,  and  the     ^    ^ 

Robinson* 

merits  of  the  matter  at  large,  by  counsel  upon  both  sides." 

MantoffU  Chambers  and  T.  Sanders  shewed  cause  (a). 
It  is  submitted  that  the  petty  sessions  at  Great  Marlow 
clearly  had  jurisdiction  to  make  the  order,  which  it  is  now 
sought  to  quash.  The  statute  conferring  the  jurisdiction 
is  the  Poor  Law  Amendment  Act,  7  &  8  Vict  c.  101. 
Sect  2  enables  the  mother,  within  twelve  months  from  the 
birth  of  a  bastard  child,  ^*  to  make  application  to  any  one 
justice  of  the  peace  acting  for  the  petty  sessional  division  of 
the  county,"  &a,  ^^in  which  she  may  reside,"  for  a  summons 
on  the  allied  fitther  of  the  child ;  and  such  justice  shall 
issue  his  summons  to  the  alleged  &ther  **  to  appear  at  a 
petty  session  to  be  holden,"  &c.,  '^  for  the  petty  sessional 
divison"  ^*  in  which  such  justice  usually  acts."  The  3rd 
section  enacts  *^  that  the  justices  in  such  petty  session  shall 
hear^  the  case,  and  may  adjudge  the  man  to  be  the  putative 
&ther,  and  that  he  shall  pay  the  expenses  of  maintenance, 
&c  The  mother,  in  this  case,  resided  within  the  "  petty 
sessional  division"  of  Desborough,  and  the  petty  sessions  at 
Great  Marlow  were  the  petty  sessions  held  for  that  division. 
By  the  express  terms,  therefore,  of  the  act  of  Parliament, 
the  pet^  sessions  at  Great  Marlow  were  bound  to  inquire 
into  the  matter.  Then  could  the  mere  &ct  of  a  previous 
application  having  been  made  by  the  mother  to  another 
petty  sessions,  and  having  been  dismissed,  oust  that  juris- 
diction ?  It  is  submitted  it  could  not.  Without  going  so 
&r  as  to  contend  that  where  an  application  of  this  kind  has 
been  once  made  to  a  petty  sessions,  and  dismissed  upon  the 
merits  upon  a  hearing,  a  fresh  application  can  still  be  made 
to  another  petty  sessions  under  the  act ;  though  that  con- 
struction is  not  without  some  support  from  the  consideration 

(a)  In  Hilary  Term,  1849. 
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[1849.] 


Reoina 

9. 
ROBINBON. 


that  on  a  decision  against  her,  the  woman,  unlike  the  puta- 
tive fifUlier,  has  no  appeal  given  her  to  the  quarter  sessions: 
it  is  su£Bcient  to  observe,  that  here,  there  was  no  evidence 
before  the  petty  sessions  at  Great  Marlow,  that  the  previous 
application  had  been  dismissed  on  the  merits;  and  in  the 
absence  of  any  evidence  to  that  efiTect,  the  sessions  could 
not  tell  but  that  the  previous  application  might  have  been 
dismissed  by  the  sessions  at  Watlington,  upon  the  ground 
of  want  of  jurisdiction  to  entertain  it  Suppose  a  woman 
were  to  ap{dy  to  a  petty  sessions  for  a  division  in  which 
she  was  not  residing,  and  the  justices  refiised  to  make  an 
order  on  that  ground,  she  surely  might  afterwards  apply  to 
the  petty  sessions  for  the  division  in  which  she  actually  did 
reside ;  Pihe  v.  Davis  (a).  The  petty  sessions  at  Great 
Marlow  were,  therefore,  right  in  giving  no  effect  to  the 
objection,  without  having  clear  evidence  before  them  of 
the  ground  on  which  the  application  was  dismissed ;  Reg.  v. 
Bridgman  (i);  Reg.  v.  Hinchliff{cy  Where  the  Legislature, 
in  creating  a  summary  jurisdiction^  has  intended  to  prevent 
a  second  application,  where  a  former  one  has  been  dismissed; 
it  has  done  so  in  express  words;  as  in  the  case  of  summary 
proceedings  before  a  petty  sessions  for  an  assault;  9  Geo.  4, 
a  31,  ss.  27  and  28.  The  Queen  v.  Bolton  {d)  shews,  that 
where  the  justices  have  jurbdiction,  this  Court  will  not 
inquire  upon  affidavit  into  the  merits  of  their  decision; 
and  that  the  test  of  the  jurisdiction  is,  whether  or  not  the 
justices  had  power  to  enter  upon  the  inquiry;  not  whether 
their  conclusions,  in  the  course  of  it,  were  true  or  false. 


(a)  6  M.  &  W.  546 ;  S.  C. 
S  Oowl.  387. 

ifi)  BaU  Court,  Hilary  Term, 
1846.  In  this  case,  the  petty  ses- 
sions, upon  their  own  knowledge, 
had  assumed  the  existence  of  a 
former  order  of  affiliation  upon 
the  father,  (of  which  there  was  no 
evidence  before  them);  and  re- 
fused to  hear  the  application  of 
the  mother,   except  upon    proof 


that  the  former  order  had  been 
quashed;  and  upon  application 
to  WiUiams,  J.,  in  the  Bail  Court, 
he  granted  a  writ  of  mandamus. 
The  case  was  referred  to  as  being 
reported  in  the  15  Law  Jour., 
M.  C.  p.  44. 

(c)  10  a  B.  356. 

(rf)  1  Q.  B.  66;  S.  C.  4  P. 
&  D.  679. 


9. 
ROBINBOM. 
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Bat  even  suf^poeing  they  had  been  wrong,  the  appellant  [1849.] 
waived  his  right  to  take  advantage  of  it,  by  going  into  the  rbgwa 
merits  of  the  case  before  the  justices,  and  cross-examining 
the  woman  and  her  witnesses ;  Reg.  v.  Clarke  (a).  [They 
refinred  also  to  Beg.  v.  Abergele  (i).] 

As  to  the  Older  of  quarter  sessions  confirming  the  order 
of  the  petty  sessions,  it  is  in  the  usual  form,  and  is  quite 
correct  It  is  said  that  evidence  in  support  of  the  order 
ought  to  have  been  adduced.  Where,  however,  the  appel- 
lant, on  a  jnelimiiiary  objection  being  decided  against  him, 
says  he  will  retire  and  not  contest  the  case,  it  would  be 
futile  to  require  that  the  same  evidence  should  be  again 
gone  inta  The  statute  8  &  9  Vict  c  10,  s.  6,  which 
enacts^  that  **  on  the  trial"  of  any  appeal  against  an  order 
of  affiliation,  the  justices  in  quarter  sessions  ''shall  hear 
the  evidence  of  the  said  mother,  and  such  other  evidence 
as  die  may  produce,  and  any  evidence  tendered  on  behalf 
of  the  aj^)ellant;*  must  be  construed  with  reference  to  the 
recital  of  that  section,  that  by  the  7  &  8  Vict  c.  101,  it  is 
not  specified  what  evidence  the  quarter  sesmons  is  to  hear 
on  the  trial  of  an  appeal  by  the  putative  father,  and  that 
**  doubts  have  been  raised  as  to  whether  the  said  mother 
can  be  heard  by  the  said  Court  of  Quarter  Sessions;"  and, 
therefore,  is  not  to  be  taken  as  altering  the  ordinary  rules 
upon  which  appeals  are  conducted,  but  merely  as  setting  at 
rest  any  doubts  which  might  arise  as  to  the  competency  of 
the  sessions  to  hear  the  evidence  of  the  mother  herself. 
And  the  subsequent  portion  of  the  section,  that  they  shall 
'*  proceed  to  hear  and  determine  the  said  appeal  in  other 
respects  according  to  law,  but  shall  not  confirm  the  order 
so  appealed  against,  unless  the  evidence  of  the  siud  mother 
shall  have  been  corroborated  in  some  material  particular 
by  other  testimony,  to  the  satisfaction  of  the  said  justices," 
&c«;  is  to  be  understood  as  applying  only  to  those  cases 

(a)  6  Q.  B.  34.0. 

(6)  8  A.  &  E.  394  i  S.  C.  3  N.  &  P.  406. 
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where  the  putative  &ther  attends  and  contests  the  case  on 
the  merits.     In  Bex  v.  Gaffe  (a)^  a  statute  required  the  con- 
V'  viction  to  be  upon   the  oath  of  one  or  more  creditable 

witnesses;  and  a  conviction  upon  the  defendant's  confession 
was,  by  a  majority  of  the  Court,  held  su£Bcient  [They 
referred  also  to  Pctley  an  Conv.  p.  41,  3rd  ed ;  and  to  Reff. 
V.  fFalkerib).] 

fFeUs,  in  support  of  the  rule.  The  petty  sessions  at 
Great  Marlow  had  no  jurisdiction  to  hear  the  case.  It 
was  proved  before  them,  that  a  previous  application  had 
been  made  to  the  petty  sessions  at  Watlington,  which  had 
been  dismissed.  That  dismissal  was  on  the  ground  of 
insufficient  evidence.  Such  a  dismissal  is  an  adjudication 
on  the  merits;  Reff.  v.  JEvenwood and  Barony {c);  Reff.  v.  St. 
Mary^  Lambeth  {d)\  Reff.  v.  St  Peter%  DroUwich  {e). 
[Erle^  J. — Those  were  cases  of  defects  in  the  examinations 
sent  with  orders  of  removal,  under  the  Poor  Law  Acts.] 
The  previous  dismissal  of  the  application  by  the  justices 
at  Watlington  acted  as  a  sort  of  estoppel  to  the  inquiry  by 
the  justices  at  Great  Marlow,  and  brought  the  defendant 
within  the  protection  of  the  rule,  nemo  debet  bis  vexari 
pro  e&dem  causa.  It  is  obvious  that  if  the  Legislature  did 
not  mean  to  give  the  mother  the  right  of  appeal,  the  con- 
struction in  question  would  in  effect  contravene  their 
intention,  by  permitting  her  to  make  several  applications. 
Under  the  former  act,  the  4  &  5  Wm.  4,  c.  76,  s.  72,  the 
overseers  could  only  make  one  application  for  an  order  in 
bastardy;  for  they  were  bound  to  come  to  the  quarter 
sessions  next  after  the  child  became  chargeable.  So  under 
the  2  &  3  Vict,  a  85,  they  could  only  go  to  the  petty 
sessions  within  three  months  after  the  child  became  charge- 
able, and  where  no  previous  application  had  been  made  to 
the  quarter  sessions.     Under  the  present  act,  the  mother 

(a)  1  Stra.  546.  145. 

(6)  Ante,  vol.  3,  p.  131.  (rf)  7  Q.  B.  587. 

(c)  3  Q.  B.  370;  S.  C.  3  G.  &  D.  \e)  9  Q.  B.  886. 
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is  only  authorized  to  make  application  "  to  any  one  justice,"  [1849.] 
&C,;  which  seems  to  contemplate  a  single  application.  If  r^^J^J/ 
this  be  the  correct  construction  of  the  statute,  which  it  is     _    «»• 

KOBINSON* 

submitted  it  is,  the  petty  sessions  at  Great  Marlow  had  no 
jurisdiction;  and  the  want  of  jurisdiction  cannot  be  waived ; 
Lawrence  v.  WUcock  {a) ;  Jacquot  v.  Boura  (i).  In  Beg.  v. 
Walker  (c),  the  application  was  not  by  the  same  parties,  or 
for  the  same  cause.  In  Beg.  v.  Bolton  (c2),  and  Beg.  v. 
Abergele  {e\  the  justices  had  jurisdiction.  In  Beg.  v. 
Clarke  (f)f  they  had  jurisdiction,  unless  the  defendant 
dissented ;  and  his  remaining  afterwards  and  taking  a  part 
in  the  proceedings,  was  held  to  be  a  withdrawal  of  the 
dissent.  [JSrle^  J. — This  case  is  distinguishable  from 
Lawrence  v.  fFUcock,  and  the  class  of  cases  of  which  that 
is  one;  for  here  the  petty  sessions  were  the  proper  tribunal; 
and  the  case  would  seem  to  come  within  the  principle  of 
Beg.  V.  Clarhej.  In  Smith  v.  Sparrow  (g)  an  award  was 
held  bad,  where  the  arbitrator  having  no  power  to  that 
effect,  had  examined  one  of  the  parties  to  the  submission ; 
and  the  opposite  party  was  held  not  to  waive  the  objection 
by  cross-examining  the  witnesses  under  protest  [He 
referred  also  to  Bex  v.  Tenant  (h),  and  Bex  v.  Heath  (t).] 

As  to  the  order  of  quarter  sessions,  it  is  submitted  it  is 
bad  for  not  being  made  on  hearing  the  evidence  of  the 
mother,  and  some  corroborative  evidence.  The  words  of 
the  Stat  8  &  9  Vict  c  10,  s.  6,  are  express,  that  the  sessions 
**  shall  hear  the  evidence  of  the  said  mother,"  &c«;  and  **  shall 
not  confirm  the  order,"  &a,  '^unless  the  evidence  of  the  said 
mother  shall  have  been  corroborated  in  some  material  par- 
ticular by  other  testimony,  to  the  satisfaction  of  the  said 

(a)  11  A.  &  E.  941 ;  S.  C.  3  P.  &  P.  406. 

&  D.  336 ;  8  DowL  681.  (/)  6  Q.  B.  349. 

(h)  5  M.  &  W.  155 ;  S.  C.  nam,  (ff)  Ante,  vol.  4,  p.  604. 

iltp.  7  Dowl.  331.  (A)  2  Ld.  Raym.  1423;  S.  C. 

(c)  Ante,  voL  3,  p.  131.  2  Stra.  716. 

((2)  1  a  B.  66  :   S.  C.  4  P.  (0  5  A.  &  E.  343 ;  S.  C.  6  N. 

&  O.  679.  &  M,  345. 

(e)  8  A.  &  E.  394 ;  S.  C.  3  N. 


302 


CASES  ON   POINTS   OF    PRACTICE^   Q.    B. 


[1849.]     ju8tice89'*&c  In  Reg.  v.  Read{a\  an  order  of  quarter  sessionsy 
RfiGiNA      confirraing  an  order  under  4  &  5  Wm.  4,  a  76,  s.  72,  was 

_     *-  held  bad,  for  not  stating  that  the  corroborative  evidence 

Robinson.  '  ^     ®       ^ 

related  to  some  material  particular. 

Eelb,  J. — With  respect  to  the  latter  objection,  I  think  it 
cannot  prevail.  The  stat  8  &  9  Vict  a  10,  s.  6,  must  be 
construed  with  reference  to  its  recital,  and  the  object  with 
which  it  was  passed ;  and  it  is  plain  that  it  was  pointed  at 
the  competency  of  the  mother  as  a  witness  on  the  trial  of 
the  appeal;  and  was  never  meant  to  interfere  with  the 
usual  practice  adopted  in  the  case  of  an  appeal,  where  the 
appellant  declines  to  proceed  further  with  it 

As  to  the  objection  to  the  original  order. 

Cur.  adv.  vulL 

Afterwards,  (in  the  Vacation  afler  Hilary  Term,  1849), 
the  following  judgment  was  delivered  by  Wigktmani  J.,  for 

Eblb,  J. — A  rule  to  quash  an  order  in  bastardy  made  at 
a  petty  sessions,  and  an  order  confirming  it  on  appeal  made 
at  the  quarter  sessions,  both  of  which  orders  had  been 
removed  into  this  Court  by  certiorari,  was  moved  for  on 
the  ground  that  the  question  of  paternity  had  been  decided 
upon  the  merits  by  a  petty  sessions  in  Oxfordshire  against 
the  woman,  before  she  applied  to  the  petty  sessions  in 
question;  that  such  decision  was  final,  and  ousted  the 
jurisdiction  of  the  second  petty  sessions,  and  of  the  quarter 
sessions.  But  I  am  of  opinion  that  thb  ground  cannot  be 
sustained. 

When  the  second  petty  sessions  received  the  application 
of  a  woman  resident  within  their  division,  they  were  a 
tribunal  having  jurisdiction  over  the  question;  and  a 
former  decision  upon  the  merits  in  favour  of  the  putative 
father  was  an  answer  to  the  application,  provided  it  was 
made  out  by  evidence.     This  evidence  the  petty  sessions 

(a)  9  A.  &  E.  619 ;  S.  C.  1  P.  &  D.  413. 
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were  bound  to  hear  and  decide  on.     It  is  clear  that  they      [1B49.] 
had  jurisdiction  to  dismiss  the  applicadon,  if  the  answier       Regina 
was  proved;  it  follows  that  they  had  jurisdiction  to  grant     RoBnieoii. 
the  application  and  make  the  order,  if  the  proof  in  their 
estimation  failed*     At  the  quarter  sessions  the  same  prin- 
ciple applies.     The  appeal  on  this  ground  called  on  the 
Court  of  appeal  to  inquire  into  it ;  the  appellant  claimed 
the  exercise  of  their  appellate  jurisdiction  to  quash  the 
order  on  proof  of  this  ground;  and  if  the  quarter  sessions 
have  jurisdiction  to  try  the  fitct,  and  decide  in  favour  of 
the  appellant,  so  have  they  to  decide  against  him ;  and  the 
correctness  of  a  decision,  either  in  respect  of  law  or  fact, 
of  a  question  properly  brought  before  them,  is  not  to  be 
reviewed  upon  removal  of  their  order  by  certiorari. 

The  objection  that  the  woman  was  not  examined  before 
the  quarter  sessions  was  disposed  of  on  the  ai^ument. 

Rule  dischai^ged. 
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Kegina  v.  The  Inhabitants  of  Basingstoke  (a). 
A  RULE  had  been  obtained  early  in  Michaelmas  Term,  ^  oertionuri 

to  bring  up  a 

1849,  calling  upon  the  defendants  to  shew  cause  why  case  from  the 
the  writ  of  certiorari  issued  in  this  prosecution  should  ^^"fa^^!^ 
not  be  quashed;  and  why  the  defendants  should  not  **"**!|g5^^. 
pay  to  the  prosecutors,  or  their  attorneys,  the  costs  occa-  of  daeaenrioe 
sioned  to  them  in  consequence  of  issuing  the  said  writ,  and  two  magis- 
the  costs  of  this  application.  ^^Ib^ 

It  appeared,  fix)m  the  affidavits  in  support  of  the  present  Rf«^  "^^ 
rule,  that  an  appeal  against  an  order  of  removal  of  a  pauper  waa  made. 

A  rale  nisi  to 
quash  the 

(a)  This  case  was  decided  in  Michaelmas  Term,  1849.  gj^ns  was  ob- 

tained on  the 
8th  of  Biay  in 
Ewter  Term,  1849,  the  return  to  the  certiorari  being  filed  nearly  at  the  same  time.     A  rule 
nisi  to  quash  the  certiorari  on  affidarits  denying  the  pretence  of  one  of  those  magistratet»  was 
Is  liichaelmas  Term,  1849 :  BUdf  too  late. 
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[1849.]     of  the  name  of  Oliver,  his  wife  and  children,  from  the 

Regina      P^sti  of  Basingstoke,  in  the  county  of  Southampton,  to  the 

It.*.?'       #  parish  of  Wooton  St  Lawrence,  in  the  same  county,  came 

Inbaoitants  of  A      • 

Basingstoke,  on  for  trial  at  the  Midsummer  General  Quarter  Sessions, 
held  at  Winchester,  in  and  for  the  said  county,  on  the 
28th.of  June,  1848,  when  the  order  of  removal  was  quashed. 
That  the  respondents,  the  churchwardens  and  overseers  of 
the  parish  of  Basingstoke,  obtained  leave  to  state  a  case  for 
the  opinion  of  this  Court.  That  the  respondents  after- 
wards issued  the  writ  of  certiorari,  which  it  was  now  sought 
to  quash,  without  giving  due  notice  to  two  of  the  justices, 
by  and  before  whom  the  order  was  made,  in  pursuance  of 
the  13  Geo.  2,  c  18,s.  5.  That  the  notice  given  was  dated 
the  1st  of  December,  1848,  and  was  given  to  John  Lucius 
Dampier,  and  William  Nevill,  Esquires,  who  are  described 
in  the  notice  as  being  two  of  her  Majesty's  justices  in  and 
for  the  county  of  Southampton,  ^*  present"  at  the  quarter 
sessions,  when  the  order  of  sessions  quashing  the  order  of 
removal  was  made;  and  *^then  and  there  acting  as  such 
justices."  The  aflSdavit  of  service  of  the  notice,  which  was 
sworn  on  the  4th  of  December,  1848,  stated  *^that  the  said 
John  Lucius  Dampier  and  William  Nevill,  were  present  at 
the  general  quarter  sessions  of  the  peace  in  and  for  the  said 
county,  where  the  appeal  mentioned  in  the  said  notice  was 
heard,  and  were  and  are  two  justices  of  the  peace  in  and  for 
the  said  county  of  Southampton,  by  and  before  whom  the 
orders  of  sessions  mentioned  in  the  said  notice  was  made."* 
There  were  affidavits  of  several  persons,  stating  with 
more  or  less  certainty,  that  Mr.  Nevill  was  not  one  of 
the  justices  present  at  the  time  the  order  was  made; 
and  that  that  gentleman  had  been  applied  to  himself,  and 
that  he  had  stated  that  to  the  best  of  his  belief  he  was  not 
present  The  affidavits  were  sworn  on  the  Slst  of  October, 
1849. 

The  affidavit  in  answer  was  made[^by  the  attorney  for  the 
respondents,  who  had  made  the  affidavit  of  service  of  the 
notice  of  the  certiorari.     It  shewed  that  Mr.  Nevill  had 
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been  present  during  some  part  of  the  sessions;  that  the  only      [1849.] 
record  of  the  justices  present,  was  that  taken  by  the  deputy      REon^ 
clerk  of  the  peace  on  the  first  day  of  the  sessions,  and  that  ,  .  .  5* 

'^  /  '  Inhabiuntoof 

Mr.  Nevul's  name  was  there  included ;  that  two  Courts  Basingstokr. 
were  sitting  at  the  same  time,  and  the  justices  passed  out  from 
one  to  the  other,  so  that  it  was  often  difficult  to  say  whether  a 
justice  was  present  during  a  particular  case  or  not  It  stated 
that  be  had  applied  to  Mr.  Nevill,  who  could  not  recollect 
wheth^  he  was  present  or  not  The  affidavit  shewed  that 
after  the  case  had  been  granted  on  the  5th  of  July,  1848, 
the  deponent  ^^  proceeded  to  obtain  a  writ  of  certiorari,  for 
the  purpose  of  bringing  the  order  of  the  sessions  in  the 
matter  of  the  said  appeal  into  this  honourable  Court,  and 
he,  this  deponent,  afterwards  sent  a  case  accordingly  to 
Messrs.  Lamb  and  Brooks,  the  attorneys  of  the  appellants, 
for  their  approval  on  behalf  of  the  said  respondents ;  and 
that  the  said  case  was  subsequently,  and  in  due  course, 
returned  by  the  said  Messrs.  Lamb  and  Brooks  to  this 
deponent,  approved  of  by  them ;  the  said  case  having  been, 
previous  to  its  being  so  returned,  settled  and  signed  by 
counsel"  on  behalf  of  both  parties;  and  was  then  forwarded 
by  him  to  the  deputy  clerk  of  the  peace,  for  the  purpose  of 
being  returned  with  the  writ  of  certiorari  into  this  honour- 
able Cocut. 

A  rule  nisi  to  quash  the  order  of  sessions  was  obtained 
oa  the  8th  of  May,  1849.  The  present  rule  was  obtained 
early  in  Michaelmas  Term  in  the  same  year;  against  which. 

Greenwood  and  Poulden  shewed  cause  (a).  This  rule 
was  moved  upon  the  authority  of  Reff.  v.  Inhabitants  of 
Cartwort/i  (i),  and  Reff.  v.  Inhabitants  of  Darton  (c) ;  but 
those  cases  do  not  apply.  In  Reff.  v.  Cartworth,  the  affidavit 
of  service  of  notice  to  the  justices  was  deficient,  in  not 

(a)  In  Michaelmas  Term»  1849.      5  Q.  B.  201 ;  3  G.  &  D.  1 6 2. 
(6)  Ante,  vol.  1,  p.  837  ;  S.  C.         (c)  Ante,  vol.  2,  p.  492. 

vou  VI.  X  J).   &   u 
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[1849.]      stating  that  they  were  justices  '^by  and  before  whom''  the 

Rboina       order  of  sessions  was  made.     It  only  stated  them  to  be 

»•  **  two  of  her  Majesty's  justices  of  the  peace  for  the  West 

Basinostokb.   Riding."     Here  the  affidavit  is,  ''that  the  said  John  Lucius 

Dampier  and  William  Nevill,  were  present  at  the  general 
quarter  sessions  of  the  peace  in  and  for  the  said  county, 
when  the  appeal  mentioned  in  the  said  notice  was  heard, 
and  were  and  are  two  justices  of  the  peace  in  and  for  the 
said  county  of  Southampton,  by  and  before  whom  the  order 
of  sessions  mentioned  in  the  said  notice  was  made."  A 
similar  remark  applies  to  Reg,  v.  Lihabitants  of  Darton  (a). 
There  the  affidavit  merely  described  them  as  ''  two  of  the 
justices  present  at  the  Midsummer  general  quarter  sessions," 
''  at  which  sessions,  the  appeal  was  heard  and  confirmed." 
Those  cases  are,  therefore,  widely  different  fix>m  the  present 
The  words  of  the  statute  13  Gea  2,  c  18,  s.  5,  are, ''  that 
no  writ  of  certiorari  shall  be  granted,  issued  forth,  or 
allowed,"  ''unless  it  be  duly  proved  upon  oath,  that  the  said 
party,"  "  suing  forth  the  same,  hath"  "given  six  days' notice 
thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them, 
(if  so  many  there  he\  by  and  before  whom"  such  order 
shall  have  been  made.  In  the  cases  cited,  the  condition  of 
the  statute  was  not  complied  with,  and  the  writs  were 
properly  quashed.  All  the  cases  shew  that  the  Court  look 
to  the  materials  existing  at  the  time  when  the  writ  issued, 
and  not  at  the  time  of  making  the  order  to  quash  it ;  Reg. 
V.  Inhabitants  of  GUberdihe  (i).  Here  the  writ  was  properly 
issued,  for  it  was  "  duly  proved  upon  oath  "  that  notice  was 
given  to  two  of  the  justices,  "by  and  before  whom"  the 
order  was  made.  The  question,  therefore,  arises,  whether 
where  a  writ  of  certiorari  has  issued  upon  sufficient  materials, 
supposing  those  materials  to  be  true  in  fact,  the  Court  will 
allow  the  opposite  party  to  come  here  and  shew  that 
those  materials  are  false,  and  so  call  upon  the  Court  to 

(a)  Ante,  vol.  2,  p.  492.  (6)  5  a  B.  207. 
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decide  upon  conflicting  affidavits^  whether  or  not  the  writ      [1849.] 
should  be  quashed.     There  is  no  case  that  goes  to  this       rkgina 
extend  and  it  is  apprehended  that  the  Court  would  not   w^i^-*'  ^  ^f 
interfere  in  such  a  case,  but  leave  the  parties  to  their  Basingstoke. 
ordinary  remedy,  by  indictment  for  peijury. 

At  any  rate,  the  Court  will  not  interfere  in  a  case  like  the 
present,  where  a  considerable  interval  of  time  has  elapsed ; 
and  where  the  party  has  lain  by  and  joined  in  settling  a  special 
case  for  the  opinion  of  this  Court,  and  suffered  the  parties 
to  incur  the  expense  of  preparing  for  argument.  Here,  the 
appeal  is  tried  in  June,  1848,  the  certiorari  is  issued  on 
the  4th  of  December,  in  that  year,  and  the  affidavits  on 
which  this  rule  are  obtained,  are  not  made  till  the  Slst  of 
October,  1849.  How  is  it  possible,  after  such  a  lapse  of 
time,  for  any  one  to  speak  with  certainty  as  to  who  was 
present  at  the  hearing  of  a  particular  appeal  ?  In  Rex  v. 
RaitUlaw  (a),  Mr.  Justice  Patteson  seems  to  have  been  of 
opinion,  that  lapse  of  time  might,  in  some  cases,  be  a  bar 
to  an  application  like  the  present.  He  refers  to  a  case  of 
Rex  V.  JNicholh  (b),  and  says,  ^*on  the  authority  of  that 
case,  (without  deciding  that  in  all  cases  such  a  motion  may 
be  made  after  any  lapse  of  time),  I  think  this  motion  was 
not  too  late."  In  the  case  he  refers  to,  a  rule  for  a  cer- 
tiorari was  obtained  in  Hilary  Term,  no  notice  having  been 
given  to  the  justices  before  obtaining  the  rule ;  and  a  rule 
nisi  to  quash  it  obtained  in  the  Easter  Term  following,  was 
held  in  time.  Here,  nearly  a  year  has  elapsed.  It  is 
submitted,  therefore,  that  looking  to  the  time  that  has 
elapsed,  and  the  expenses  which  the  other  party  have  been 
suffered  to  incur  in  preparing  the  case  for  argument,  and  the 
difficulty  that  now  exists  of  proving  that  the  justice  served 
was  actually  present,  the  Court  will  refuse  the  present 
application.  [They  referred  also  to  Rey.  v.  Justices  of  Here- 
fordshire (c)]. 


(a)  5  Dowl.  539.  (c)  Ante,  vol.  2,  p.  500,  n.  (a)- 

(&)  5  T.  R.  281»  n. 

X  2 
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[1849.]  Crawder  and  Masse^f  in  support  of  the  rule.     The  words 

Regina       ^^  *^^  statute  are  express :  "  no  writ  of  certiorari  shall  be 

,  ,    •'•  granted,  issued  forth,  or  allowed,"  &c.,  unless  two  requisites 

lohabitantt  of  '  .  ... 

Basingstoke,   are  complied  with.     First,  that  it  be  applied  for  within  six 

months  of  the  date  of  the  order;  and  secondly,  that  it  be 

proved  upon  oath  that  six  days'  notice  has  been  given  to 

two  of  the  justices,  "by  and  before  whom"  the  order  was 

made.     And   the   necessity  of  either  of  these  requisites 

being  complied  with,  stands  on  the  same  principle.      In 

Rex  V.  Justices  of  Sussex  (a)  it  was  argued,  that  the  justices 

having  granted  a  special  case,  the  necessity  of  giving  the 

six  days'  notice  was  dispensed  with;  but  the  Court  held 

otherwise;   and   Lord  Ellenborough^   C.  J.,   in   delivering 

judgment,  says,  "  admitting  that  the  magistrates  may  have 

wished,  at  the  time  when  they  settled  the  case,  to  have  it 

brought  up,  still  there  may  be  reasons  why  they  may  think 

fit  to  shew  cause ;  and  unless  it  can  be  shewn  that  it  could 

serve  no  possible  end  to  give  them  six  days'  notice,  we 

cannot  so  presume.  The  statute  appears  to  me  imperative." 

That  is  one  of  the  first  cases  upon  the  construction  of  this 

statute,  and  all  the  succeeding  cases  have  been  in  conformity 

with  it     In  the  present  case,  one  of  the  requisites  of  the 

statute  has  not  been  complied  with.     It  must  be  taken 

upon  these  affidavits,  and  indeed  is  not  denied,  that  one 

of  the  justices  served  was  not  present  at  the  making  the 

order;  and,  therefore,  the  writ  ought  not  to  have  issued. 

As  to  the  application  to  quash  being  too  late,  that  objection 

seems  to  have  been  set  up  in  every  case  in  which  a  motion 

to  quash  has  been  made,  but  without  success.     It  was 

urged  ineffectually  in  Rex  v.  Rattislaw{b);  and  in  Reff.  v. 

Inhabitants  of  Cartworth  {c\  the  counsel  shewing  cause 

objected  that  nearly  a  year  and  a  half  had  elapsed  before 

the  motion  to  quash  was  made;  but  the  Court  did  not 

entertain  the  objection.     Ix>rd  Denman,  C.  J.,  in  that  case 


(a)  1  M.  &  S.  631,  3.  (c)  Ante,  vol.  1,  p.  S37 ;  S.  C. 

ib)  5  Dowl.  639.  5  Q.  B.  201 ;  3  6.  &  D.  162. 
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does  not  seem  to  treat  the  application  to  quasli  in  such  a       [1^49.] 

case  as  merely  resting  on  technical  defects,  and,  therefore,       Regina 

to  be  discouraged ;  he  says,  "  it  is  very  necessary  that  the  5*        . 

justices  who  were  actually  present  when  the  order  was  Basingstoke. 

made  should  be   those  on  whom  the   notice  is  served." 

[Erie,  J. — In  that  case,  it  appears  that  the  certiorari  was 

not  returned   till  the  latter  end  of  one   Term,   and  the 

rule  to  quash  the  writ  was  obtained  in  the  following  Term.    • 

The  dates  do  not  appear  in  Bex  v.  Battislaw,  but  in  the 

case  of  Rex  v.  Nicholb  (a)  referred  to  and  acted  upon  by 

my  Brother  Patte$on  in  that  case,  the  motion  to  quash 

was  in  the   Term  following   that  in  which  the  writ  was 

obtained.      Would  you  contend   that   an   application    to 

quash  a  writ  for  such  a  defect,  might  be  made  after  any 

lapse  of  time  ?]     It  must  follow  as  a  necessary  consequence, 

that  if  the  conditions  on  which  the  writ  is  to  issue  are  not 

complied  with,  the  writ  must  fail,  whenever  its  validity  is 

questioned     {Erie,  J. — The  Master  informs  mc,  that  in 

one  case  the  Court  refused  to  hear  an  objection  to  a  defect 

in  the  issuing  the  writ,  on  the  case  coming  on  to  be  argued 

in  its  turn  in  the  Crown  Paper.]     That  might  be  on  the 

ground  that  it  ought  to  have  been  made  as  a  separate 

motion.     Here  it  is  not  a  question  of  the  conduct  of  the 

parties,   but  of  the  rights  of  the  justices  to  the  notice. 

Should,  however,  the  Court  be  of  opinion  that  the  lapse  of 

time  may  lie  an  objection  to  this  rule,  it  must  be  recollected 

that  the  parties  here  know  nothing  of  the  defect  in  issuing 

the  certiorari,  until  the  writ  comes  to  be  returned ;  the  date 

of  which  does  not  appear  upon  the  affidavits,  but  must, 

according  to  the  practice,  have  been  at  some  time  prior 

to  the  date   of  the   rule  nisi   for  quashing  the   order  of 

sessions,  which  was  obtained  on  the  8th  of  May,  1849. 

The  parties  here,  therefore,  cannot  be  said  to  have  misled 

the  other  side  by  settling  and  signing  the  special  case ;  for 

at  that  time,  they  could  not  know  but  that  the  writ  had 

been  properly  issued. 

Cur.  adv,  vuU, 
(a)  5T.  R.  281,  n. 
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Erle,  J.,   delivered  judgment  (a). — As  this  rule    for 
quashing  a  certiorari  is  disposed  of  on  account  of  the  delay, 
,  ,  ,  ."•  the  dates  are  material 

Inhabitaiits  of  .  .       * 

Basingstoke.  The  case  was  granted  at  the  sessions  in  June,  1848. 
The  certiorari  was  issued  in  December  of  the  same  year, 
on  an  affidavit  of  due  service  of  notice  on  two  magistrates, 
sworn  to  have  been  present  at  the  time  the  order  was  made. 
.  The  rule  nisi  to  quash  the  order  of  sessions  is  dated  the 
8th  of  May,  in  Easter  Term,  1849,  the  return  to  the  cer- 
tiorari being  filed  nearly  at  the  same  time.  The  present 
rule  to  quash  the  certiorari,  on  affidavits  denying  the  pre- 
sence of  one  of  those  magistrates,  was  issued  in  Michaelmas 
Term,  1849. 

Upon  these  dates,  I  am  of  opinion  that  the  rule  must  be 
discharged. 

The  proceedings  are  apparently  regular.  If  a  preliminary 
fact  affirmed  on  one  side  is  intended  to  be  denied  by  the 
other,  the  objection  should  be  taken  promptly ;  both  for  the 
sake  of  truth,  while  the  matter  is  fresh  in  recollection,  and 
for  the  sake  of  saving  waste  in  preparing  for  argument. 
Another  reason  is,  that  the  objection,  when  taken  by  one 
of  the  litigant  parties,  is  wholly  beside  the  merits;  the 
notice  having  been  required  for  the  sake  of  the  magistrates, 
and  it  being  improbable  that  the  magistrates  who  granted 
a  case  in  session,  should,  out  of  session,  decree  to  prevent 
it  from  being  heard.  It  is  not  necessary  to  define  within 
what  time  the  objection  may  be  taken ;  but  when  a  whole 
Term  has  elapsed,  without  objection,  afler  the  case  has 
been  brought  up,  the  preliminary  facts  must  be  taken  to 
be  admitted,  and  the  application  is  then  too  late. 

Rule  discharged,  without  costs. 

(a)  In  Michaelmas  Term,  1849. 
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1848. 

Gay  v.  Hall. 
[This  case  is  reported,  ante  vol.  5,  p.  422.] 


la  re  a  certain  Plaint  or  Suit  in  the  County  Court  of  Surrey, 

Between  J.  P.  Feason  and  Another    Plaintifis, 

and 
C.  NoRVALL  -  Defendant 

[This  case  is  reported,  ante  voL  5,  p.  445.] 


In  re  a  certain  Plaint  or  Action  in  the  Clerkenwell  County 

Court  of  Middlesex, 
Between  Henby  Bybne        -        Plaintiff, 

and 
F&ANCis  Knife       -       Defendant 

[This  case  is  reported,  ante  voL  6,  p.  659.] 


In  re  a  certain  Plunt  or  Action  in  the  County  Court  of 

Caernarvonshire, 
Between  David  Jones    -    Plaintiff, 

and 
Ellis  Owen     -     Defendant 

[This  case  is  reported,  ante  voL  5,  p.  669.] 
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COURT  OF   COMMON    PLEAS. 


ffLic^atlauui  Cmn. 


IN  THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1848.  HOWDEN   V.    StANDISH. 

The  sheriff  is  I^ASE  against  the  sheriff  of  Lancashire  for  neglecting 
cuting  a  capias  to   arrest  one    Ludwig    Keller,   under   a   capias   ad   re- 

8. 3).  to  provide      The  declaration,  after  alleging  that  Keller  was  indebted 

such  a  force  .  ,  . 

as  will  enable  to  the  plaintiff  in  200/.,  for  which  an  action  had  been 
a  caption,1?  brought  in  the  Common  Pleas,  set  out  a  writ  of  capias  ad 
spite  of  any       respondendum,  issued  by  order  of  Cressweli,  J.,  directed  to 

1  Colo  V  ttU  lJ6y 

which  he  has  the  Chancellor  of  the  county  palatine  of  Lancaster,  and 

ticipate.  also  a  writ  under  the  seal  of  the  county  palatine,  com- 

if  the^DriTOner  ™^"di°g  ^^^  sheriff  to  execute  the  writ  of  capias.     The 

be  rescued,  a  declaration   then,  after  allesinfi:  a  delivery  of  the  writ  to 

return  of  the  »  e»     &  J 

rescue  is  good,  the  defendant  as  sheriff  to  be  executed,  proceeded  to  aver 
ration!  after*"  ^^^^  Keller,  at  the  time  of  the  delivery  of  the  last  men- 
stating  that  a     tioncd  writ  to  the  defendant,  and  from  thence  for  a  long 

ca.  ad  resp.,  ..... 

issued  against     space  of  time,  expiring  within  one  calendar  month  from 

K.»  had  been 

delivered  to 

the  sheriff  for  execution,  stated  that  the  sheriff,  though  often  requested,  did  not  take  K.,  and 

falsely  returned,  non  est  inventus.  Pleas :  first,  not  guilty ;  secondly,  that  K.  was  not  indebted 

to  plaintiff;  thirdly,  that  K,  was  not  in  the  bailiwick  ;  fourthly,  that  defendant  could  not  have 

arrested  K. :  and  fifthly,  that  defendant  had  not  notice  that  he  could  have  arrested  him. 

Evidence  was  offered  that  plaintiff  had  directed  the  sheriff  not  to  arrest  K.  at  a  particular 
time  and  place :   Heid,  not  admissible  under  any  of  the  issues. 

Held  also,  that  the  breach  of  duty  of  the  sheriff  was  the  not  arresting  when  he  could  and 
might,  not  his  omission  to  arrest  after  request ;  and  that  the  allegation,  therefore,  of  the  plaintiff's 
request,  was  immaterial. 
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the  date  of  the  said  first  mentioned  writ,  to  wit,  for  twenty-        1848. 
one  days  then  next  following,  was  within  the  siud  sheriflTs      howdem 

bailiwick ;  and  the  now  defendant,  as  such  sheriff,  at  any     ^    *'- 

Stanoish. 

time  during  that  period,  could  and  might,  and  ought  to 
have  taken  and  arrested  the  said  Keller,  by  virtue  of  the 
last  mentioned  writ,  at  the  suit  of  the  plaintiff;  if  he,  the 
defendant,  so  being  such  sheriff  as  aforesaid,  would  have 
so  done ;  whereof  the  defendant  during  all  that  time  had 
notice. 

Breach :  that  the  defendant,  not  regarding  his  duty,  &c., 
did  not,  nor  would  at  any  time  whilst  the  same  writ  was  in 
full  force,  alihauffh  often  requested  so  to  do,  take,  or  cause  to 
be  taken,  the  said  Keller,  as  by  the  said  last  mentioned 
writ  he  was  commanded;  but  therein  wholly  failed  and 
made  default.  The  declaration  then  proceeded  to  all^c 
that  the  defendant,  so  being  such  sheriff  as  aforesaid,  after- 
wards, to  wit,  on  the  13th  of  August,  1846,  falsely  and 
deceitfully  returned  upon  the  said  last  mentioned  writ  to 
the  said  Chancellor,  that  Keller  was  not  to  be  found  in  his 
bailiwick ;  and  that  Keller  did  not  cause  special  bail  to  be 
put  in  for  him  in  the  Court  of  Common  Pleas,  according 
to  the  exigency  of  the  first  mentioned  writ  of  capias,  or 
otherwise  observe  the  requisition  of  the  same,  but  therein 
made  de&ult;  whereby  the  plaintiff  was  greatly  injured  and 
delayed  in  the  recovery  of  his  debt,  &c. 

To  this  declaration  the  defendant  pleaded;  first,  not 
guilty.  Secondly,  a  traverse  of  the  alleged  debt  from  Keller 
to  the  plaintiff.  Thirdly,  a  traverse  of  the  allegation  that 
Keller  was  within  the  defendant's  bailiwick.  Fourthly,  that 
the  defendant,  as  such  sheriff,  could  not  nor  might  have 
taken  or  arrested  Keller  by  virtue  of  the  said  writ  at  the 
suit  of  the  plaintiff,  as  in  the  declaration  alleged;  concluding 
to  the  country.  Lastly,  that  the  defendant  had  not  notice 
that  he,  the  defendant,  as  such  sheriff,  could  or  might  have 
taken  or  arrested  Keller  by  virtue  of  the  said  writ,  at  the 
suit  of  the  plaintiff,  as  in  the  declaration  alleged;  concluding 
to  the  country.     Issues  thereon. 
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1848.  On  the  trial  before  Rolfe,  B.,  at  the  Liverpool  Spring 

HowDBN      Assizes,  1847,  it  was  proved  that  the  capias  was  issued  on 
^    V.  the  day  it  bore  date,  and  that  a  warrant  was  delivered  to  the 

officer  entmsted  with  its  execution  on  the  8  th  of  July,  1846. 
On  the  evening  of  that  day,  the  officer  went  to  the 
Zoological  Gardens  at  Liverpool,  where  Keller  was  giving 
a  series  of  public  performances  of  a  theatrical  character^ 
which  were  attended  by  a  large  concourse  of  spectators; 
and  at  the  termination  of  the  entertainment,  arrested  a 
person  whom  he  mistook  for  Keller,  but  who  had  been 
designedly  disguised,  with  a  long  beard  and  cloak,  to 
resemble  him*  On  the  10th,  another  arrest  was  made  in 
the  same  gardens,  at  the  conclusion  of  the  performance^ 
and  again  the  person  arrested  proved  to  be  not  Keller,  but 
a  person  disguised  like  him.  On  both  occasions  Keller 
appeared  upon  the  stage,  but  on  neither  was  any  attempt 
made  to  arrest  him  there ;  and  Keller  efiected  his  escape 
from  the  country.  The  defendant  offered  evidence  to  shew 
that  the  plaintiff  directed  the  sheriff's  officer  not  to  attempt 
to  make  the  caption,  during  the  time  that  Keller  was  on 
the  stage,  for  fear  of  a  rescue  by  the  bystanders;  but  to 
make  it  after  he  had  left  it  The  learned  Judge,  however, 
ruled  that  it  was  the  duty  of  the  sheriff  to  take  with  him 
such  a  force  as  would  enable  him  to  execute  the  writ ;  that 
is  to  say,  such  a  force  as  would  enable  him  to  overcome 
any  resistance  which  he  could  reasonably  anticipate :  and, 
by  his  direction,  the  jury  found  a  verdict  for  the  plaintiff. 
On  the  aigument  upon  the  present  rule,  it  was  alleged  by 
the  defendant,  but  denied  by  the  plwitiff,  that  the  learned 
Judge  had  ftirther  held,  that  as  the  defendant  had  not 
pleaded  leave  and  license,  the  defence  offered  was  not 
raised  on  the  record. 

Martin,  in  Easter  Term,  1847,  having  obtained  a  rule 
nisi  on  behalf  of  the  defendant  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  the  ground  of  misdirection,  and  because 
the  verdict  was  against  the  weight  of  evidence ; 
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Knawles  and  J.  Henderson  shewed  cause  (a).  The  1848. 
sheriff's  duty  in  such  a  case  as  this  is  clearly  defined  by  Howdsn 
Lord  Kenyan:  **the  sheriff  was  bound  to  execute  the  process  ^J^'^^j^, 
of  the  law  in  the  most  effectual  way :  if  a  person  against 
whom  a  party  had  a  writ,  did  not  abscond,  but  continued 
in  the  daily  exercise  of  his  usual  occupation,  appeared 
publicly  as  usual,  was  visible  to  every  person  that  came 
to  him  about  business,  and  the  bailiff  neglected  to  arrest 
him,  and  returned  non  est  inventus  to  the  writ,  such  was 
unquestionably  a  fisdse  return ;  for  it  was  the  duty  of  the 
bailiff  to  use  every  means  to  search  for  the  defendant,  and 
to  make  the  arrest ;"  Beckford  v.  Montague  {by  It  is  the 
duty  of  the  sheriff  to  take  with  him,  in  executing  process, 
a  sufficient  f<»rce  to  overcome  all  probable  resistance,  short 
of  armed  resistance.  On  this  point  the  following  authorities 
were  cited;  May  v.  Proby{c)\  2  Wms.  Saund.  345,  n.  {b)\ 
Cam.  Dig.  Betam.  (D  6);  2  Inst.  193.  Assuming  that  the 
Judge  did  rule  at  the  trial,  which,  however,  is  denied,  that 
the  defence  set  up  was  not  admissible  under  the  plea  of 
the  general  issue;  his  ruling  is  in  accordance  with  Wright "w. 
Lainson  (cf),  and  Lewis  v.  Alcock  (e),  \Rowe  v.  Ames  (/) 
was  also  referred  to.] 

Martin  and  Atherton  in  support  of  the  rule.  First,  the 
defence  set  up  was  admissible,  either  linder  ^*  not  guilty," 
or  under  the  fourth  plea.  The  gist  of  the  action  is  the 
fidse  return  of  non  est  inventus,  when  in  truth  the  sheriff 
might  and  ought  to  have  effected  the  arrest  The  plea  of 
'^  not  guilty"  puts  in  issue  the  fiJsehood  of  the  return ;  but 
whether  the  return  was  false  or  not  in  this  case,  depended 
upon  whether  the  plaintiff  gave  the  defendant  the  instruc- 
tions which  it  was  proposed  to  shew  he  did.     For  if  he  did 

(a)  In  Hilary  Vacation,  1848.  146. 

{h)  2  Esp.  475,  6.  (e)  3M.&W.188;  S.C.GDowL 

(c)  6M.&W.747;S.C.8DowL  389. 
750.  (/)  Cro.  Jac.  419;  S.  C.  1  Roll. 

id)  2M.&W.739;S.C.6Dowl.  388;  3  Buls.  198. 
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t848.        give  such  instructions,  the  sheriflP  was  bound  to  obey  them; 
]J^Jj^^~     and  had  he  executed  the  writ  in  defiance  of  them,  he  would 
V-  have  been  a  trespasser ;  Barker  v.  St  QuifUin  {a).     If  the 

evidence  was  not  admissible  under  the  general  issue,  it  was 
so,  at  all  events,  under  the  fourth  plea,  which  denied  that 
the  defendant,  as  sheriff,  might  have  arrested  Keller.  The 
defendant  could  only  act  when  authorized  by  the  plaintiff: 
and,  therefore,  the  direction  given  by  the  latter  not  to 
execute  the  writ,  suspended  the  sheriff's  power;  and,  for 
the  purposes  of  the  caption,  may  be  regarded  as  having 
taken  Keller  out  of  the  sheriff's  bailiwick.  Secondly,  the 
Judge,  in  directing  the  jury  with  reference  to  the  duty  of 
the  sheriff,  did  not  advert  to  the  distinction  between  mesne 
and  final  process.  It  is  only  in  the  latter  case,  that  the 
sheriff  is  bound  to  call  out  the  posse  comitatus.  He  may 
return  a  rescue  upon  mesne  process;  May  v.  Proby{b); 
Crompton  v.  fFard{c);  Com.  Dig.  tit  ^* Rescous^^  (D4); 
Bac.  Abr.  tit.  «  Slieriff,"*  (N  2);  2  Wms.  Saund.  345,  n.  (i). 

Cur.  adv.  vulL 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  (</)u 
— This  was  an  action  against  the  sheriff,  in  which  the  plaintiff 
declared  against  him,  setting  out  a  writ  of  capias,  issued  by 
the  order  of  a  Judge,  against  one  Keller,  and  that  Keller 
was  within  the  bailiwick,  and  that  the  defendant  could  and 
might,  and  ought  to  have  arrested  him,  but  did  not  (though 
often  requested)  take  him  or  cause  him  to  be  taken,  and 
afterwards  falsely  returned  that  he  was  not  to  l)e  found  within 
his  bailiwick.  The  defendant  pleaded,  first,  not  guilty ; 
secondly,  that  Keller  was  not  indebted  to  the  plaintiff; 
thirdly,  that  Keller  was  not  within  the  bailiwick ;  fourthly, 
that  the  defendant  could  not  nor  might  have  arrested  Keller; 
and  fifthly,  that  the  defendant  had  not  notice  that  he  could 

(a)  Ante,  vol.  1,  p.  542 ;  S.  C.  (c)   I  Stra.  429. 

12  M.  &  W.  441.  id)  Coltman,    J.,     Maule,    J., 

(6)  Cro.  Jac.  419.  Cressweli,  J.,  and  WUHams,  J. 


V. 

Stanoish. 


MICHAELMAS  TERM,    12    VICT.  317 

and  might  have  arrested  Keller.    Upon  the  trial  of  the  case        1848. 
before  Mr.  Baron  RolfCf  a  verdict  was  found  for  the  plaintiff;       Howden 
and  m  the  following  Term,  a  motion  was  made  for  a  new 
trial,  on  the  ground  of  misdirection,  and  of  the  verdict 
being  against  the  weight  of  evidence. 

It  was  proved  on  the  trial,  that  at  the  time  when  the 
warrant  came  into  the  hands  of  the  officer  to  be  executed, 
Keller  was  engaged  in  a  course  of  performances  which 
were  exhibited  in  a  kind  of  theatre  in  a  public  garden  at 
Liverpool,  and  which  were  attended  by  a  large  assemblage 
of  spectators;  and  evidence  was  offered  on  the  part  of  the 
defendant  to  shew  that  the  plaintiff  directed  the  sheriff's 
officer  not  to  attempt  to  make  the  caption  during  the  time 
that  Keller  was  on  the  stage,  but  to  arrest  him  after  he 
had  left  it,  and  was  on  his  way  returning  home  to  his 
lodgings;  and  the  first  ground  of  objection  on  the  motion 
for  a  new  trial  was,  that  the  learned  Judge  had,  as  the 
counsel  for  the  defendant  alleged,  laid  it  down  that  this 
direction  furnished  no  excuse  for  the  omission  of  the  sheriff 
to  arrest  Keller  during  the  performance,  as  in  order  to  raise 
such  a  defence,  there  ought  to  have  been  a  plea  of  leave 
and  license.  On  the  part  of  the  plaintiff,  on  shewing  cause 
against  the  rule  nbi  for  a  new  trial,  it  was  denied  that  any 
such  doctrine  had  been  laid  down  as  was  alleged  on  the 
other  side ;  nor  is  there  anything  in  the  report  of  the  learned 
Judge,  which  supports  the  statement  of  the  defendant's 
counsel  In  the  view  we  take  of  this  case,  it  is  not  very 
material  to  determine  the  controversy  between  the  parties 
on  this  point;  for  we  are  of  opinion  that  none  of  the  pleas 
on  the  record  are  calculated  to  raise  any  defence  of  the 
hature  suggested.  The  defendant's  counsel  contended, 
that  under  the  plea  of  not  guilty,  the  direction  of  the 
plaintiff  not  to  arrest  Keller  during  the  performance,  might 
be  given  in  evidence  by  way  of  defence,  as  far  as  the  non- 
arrest  at  that  period  of  the  transaction  was  concerned ;  but 
we  think  this  is  not  so.  In  the  case  of  Wright  v.  Lainsan  (a), 

(a)  2  M.  &  W.  739. 
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1848.        which  was  an  action  for  not  having  money  levied  under  an 
^j^J^^J^     execution  at  the  return  of  the  writ,  and  for  returning  nulla 
V.  bona ;  it  was  held  that  the  plea  of  not  guilty  put  in  issue 

only  the  not  having  the  money  ready,  and  the  making  the 
return ;  so  much  only  being  denied  by  that  plea  as  constituted 
the  wrongful  act  complained  of.  The  principle  of  that  case 
is  distinctly  applicable  to  the  present  case.  In  this  case  it 
is  alleged  in  the  inducement  from  which  the  duty  of  the 
sheriff  arises,  that  the  writ  was  delivered  to  the  sheriff; 
that  Keller  was  within  the  bailiwick,  and  that  the  sheriff 
might  and  could  have  arrested  him;  whence  resulted,  as  a 
matter  of  legal  inference,  a  duty  on  the  sheriff  to  arrest 
him;  and  the  wrongful  act  complained  of  is,  that  he  omitted 
to  arrest  him,  and  made  a  return  of  non  est  inventus.  The 
plea  of  not  guilty  operates  to  deny  the  wrongful  act  com- 
plained of;  but  operating  merely  by  way  of  denial,  it  cannot 
authorize  the  introduction  of  affirmative  matter  in  excuse 
for  the  breach  of  duty  complained  of.  It  was  urged  on  the 
defendant's  part,  that  the  breach  of  duty  alleged  was  not 
simply  the  not  arresting  Keller,  but  the  not  arresting  him, 
though  often  requested  to  do  so ;  and  that  there  was  no 
breach  of  duty  unless  the  sheriff  omitted  to  arrest  after 
a  request  to  do  so;  and  that  the  disproving  of  the 
request  was  an  answer  to  the  action  on  the  plea  of  not 
guilty,  as  it  shewed  there  was  no  breach  of  duty;  but 
we  cannot  assent  to  this  argument.  The  breach  of  duty 
complained  of,  is  the  not  executing  the  writ;  when  he  might 
and  could  have  done  it;  and  the  all^ation  that  he  was 
requested  to  do  so,  is  an  idle  and  superfluous  allegation, 
which  might  be  struck  out  as  immaterial ;  and  which,  though 
alleged,  does  not  require  to  be  proved.  But  it  was  further 
contended,  that  under  the  plea  which  alleged  that  the 
defendant  might  not  nor  could  arrest  Keller,  the  directions 
supposed  to  have  been  given  by  the  plaintiff  were  admissible. 
But  the  effect  of  that  plea  is  merely  to  deny  that  Keller 
was  in  the  sheriff'^s  bailiwick  under  such  circumstances  that 
there  was  an  opportunity  to  arrest  him ;  and  we  do  not  see 
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any  ground  on  which  it  could  be  held  to  let  in  proof  of  a 
direction  by  the  plaintiff  not  to  arrest  him*  It  is  not  necea-> 
sary  fi»r  us  to  say  under  what  form  of  pleading  the  supposed  ** 

direction  could  have  been  rendered  available  towards  the 
defence  of  the  sheriff;  it  is  enough  for  the  present  purpose 
to  say,  that  there  is  no  plea  at  present  on  the  record  cal- 
culated to  raise  a  defence  on  that  ground.  The  second 
ground  of  objection  to  the  summing  up  was,  that  the  learned 
Judge  laid  down  the  duty  of  the  sheriff  in  much  wider 
terms  than  the  law  authorized.  The  Judge,  as  appears 
by  his  report,  told  the  jury  that  it  was  the  duty  of  the  sheriff 
to  take  with  him  such  a  force  as  would  enable  him  to  execute 
the  writ:  that  is  to  say,  such  a  force  as  would  enable  him  to 
overcome  any  resistance  which  he  could  reasonably  anticipate. 
On  the  part  of  the  defendant  it  was  contended,  that  the 
writ  in  this  case  being  a  capias  issued  under  the  1  &  2  Vict 
c  1 10,  the  sheriff  was  not  bound  to  take  the  posse  comitatus ; 
and  that  if  the  party  arrested  on  such  a  writ  were  rescued, 
and  the  sheriff  returned  the  rescue,  it  would  be  a  good 
return,  and  no  action  would  lie  against  him ;  and  in  support 
of  this  position  the  cases  of  May  v.  Ptoby  (a),  and  CrompUm 
V.  Ward{b\  were  relied  on.  There  can  be  no  doubt  on 
the  autiiority  of  those  cases,  that  if  the  bailiff  had  in  this 
case  effected  a  caption,  and  thereupon  Keller  had  been 
forcibly  rescued  by  his  friends  or  the  bystanders,  the 
sheriff  would  have  been  excused,  and  no  action  would  have 
lain.  But  the  question  here,  is  not  whether  he  would  have 
been  excused,  if,  after  a  caption  effected,  the  defendant  had 
been  rescued;  but  whether  he  is  not  bound  to  provide  such 
a  force  as  will  enable  him  to  effect  a  caption  in  spite  of  any 
such  resistance  as  he  has  reason  to  anticipate.  It  is  to  be 
observed,  that  the  law  has  always  held  the  sheriff  strictly, 
and  with  much  jealousy,  to  the  performance  of  his  duty  in 
the  execution  of  writs;  both  from  the  danger  there  is  of 
fraud  and  collusion  with  defendants,  and  also  because  it  b 

(a)  Cto.  Jac.  419 ;  S.  C.  I  Roll.  388 ;  3  Bala.  198. 
(6)  1  Stra.  429. 
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1848.       a  disgrace  to  the  Crown  and  the  administration  of  justice^ 
HowDBN      '^^  ^^  King's  writs  remain  oncxecuted;  as  appears  by  statute 

„     »•  Westm.  2,  c.  39,  where  it  is  said  with  respect  to  sheriflfe: 

Stanoish.  ,  /  '^ 

^^  multotiens  etiam  falsum  dant  responsum  mandando  quod 
non  potuerunt  exequi  preceptum  regis,  propter  resistentiara," 
&a,  ^'caveant  vice  comites  de  caetcro  quia  hujusmodi  re- 
sponsio  multum  redundat  in  dedecus  domini  regis  et 
coronse  suae."  And  it  is  said  in  Dalton^  493, — "  Note  that 
the  sheriff  ought  to  execute  the  King's  writ  at  his  peril, 
although  resistance  be  made,  otherwise  he  shall  be  grievously 
amerced;  and  besides,  the  party  shall  have  his  action  against 
him,  if  the  writ  be  not  executed,  for  he  might  have  taken 
the  power  of  the  county  with  him  to  have  aided  him.'* 
Accordingly,  it  was  not  without  much  doubt  that  the 
return  of  a  rescue  was  allowed  to  be  a  good  return  in  cases 
where  a  defendant  was  arrested  on  mesne  process,  and  was 
rescued  before  the  sheriff  had  been  enabled  to  lodge  him 
in  gaol;  as  appears  from  the  cases  above  cited.  And  so 
little  were  such  returns  favoured,  that  if  a  defendant  arrested 
on  mesne  process  were  once  lodged  in  gaol,  and  a  habeas 
corpus  issued  to  bring  him  to  the  Chambers  of  one  of  the 
Judges,  and  on  his  way  thither  he  was  rescued,  the  sheriff 
could  not  return  a  rescue;  Crampton  v.  Ward  {a).  The 
ground  on  which  the  law  was  so  determined  has  a  distinct 
bearing  on  the  present  question,  and  is  stated  thus  by 
Chief  Justice  Pratt  (b).  ^'  In  the  case  of  mesne  process,  the 
sheriff,  if  he  meets  the  party  against  whom  he  has  such 
process  by  accident,  and  is  told  it  is  the  defendant,  he  is 
bound  to  arrest  him.  And  then  because  it  is  not  supposed 
that  he  has  always  the  posse  along  with  him,  he  is  excused 
against  a  rescue.  But  in  the  present  case  there  is  no  such 
danger  of  surprise,  he  has  notice  before,  that  on  such  a 
day  he  is  to  bring  the  party  out  of  prison,  and  it  is  his 
duty,  and  so  he  is  directed  by  the  writ,  to  provide  for  the 
sure  and  safe  conduct  of  the  party."     The  reasoning  of 

(a)  I  Stra.  429.  (b)  Page  436. 
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Una  case  seems  to  us  to  establish  the  principle  laid  down        1848. 
by  the  learned  Judge^  that  the  sheriflp  is  bound  to  provide      howdbh 
such  a  force  as  will  enable  him  to  effect  his  capdon,  in     ^     '- 

OTANDlfilL 

spite  of  any  resistance  which  he  has  reason  to  anticipate. 
It  may  be  said,  that  if  it  is  the  duty  of  the  sheriff  to  pro- 
vide sach  a  force  as  will  enable  him  to  effect  his  caption 
in  spite  of  any  such  resistance  as  he  has  reason  to  expect; 
by  parity  of  reason  he  ought  to  provide  such  a  force  as 
will  enable  him  to  keep  his  prisoner,  in  spite  of  any  such 
resistance  as  he  has  reason  to  anticipate.  But  the  BXiswer 
to  this  isy  that  the  case  in  which  the  return  of  rescue  is 
good,  is  an  exceptional  case ;  being  a  matter  of  indulgence 
to  the  sheriff,  {who  cannot  always  have  the  posse  comitatus 
with  him),  in  consequeoce  of  the  possibility  that  he  may  be 
taken  unawares,  and  called  upon  to  execute  the  writ  when 
he  has  no  sufficient  force;  and  the  above  cited  case  of 
Cromptan  v.  Ward  shews  that  this  indulgence,  which  is  at 
variance  with  the  wholesome  jealousy  of  the  law  respecting 
the  conduct  of  sherifis  in  the  execution  of  writs,  ought  not 
to  be  extended.  Nor  can  it  be  considered  as  any  hardship 
on  the  sheriff  that  he  should  be  bound  to  provide  against 
a  resistance  which  he  had  reason  to  anticipate,  and  with 
reference  to  which  he  was  not  taken  unawares.  The  only 
remaining  ground  of  motion  was,  that  the  verdict  was 
against  the  weight  of  evidence.  On  this  point  we  have 
learnt  from  the  learned  Judge,  that  he  was  not  dissatisfied 
with  the  verdict;  nor  do  we  find,  on  reading  the  notes, 
ibat  there  is  any  reason  why  he  should  be  sa 

Rule  discharged. 
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The  68th  see- 
tion  of  the 
7  &  8  Vict, 
c  110,  which 
empowers  the 
Court  or  a 
Judge  at 
Chambers,  to 
order  execution 
to  issue  against 
a  shareholder 
of  a  registered 
joint  stock 
company, 
without  sug- 

J^estion  or  scL 
a.,  applies  to 
the  66th  as 
well  as  to  the 
67th  sections 
of  that  act ; 
that  is,  to 
actions  by 
other  persons 
as  well  as 
shareholders 
of  the  com- 
pany. 


Peart  v.  The  Universal  Salvage  Company. 

In  this  action  the  plaintiff  was  a  creditor^  not  a  share- 
holder, of  the  Universal  Salvage  Companji  a  joint  stock 
company,  registered  under  the  7  &  8  Vict  c  110 ;  and  bad 
recovered  judgment  against  the  company.  On  the  2nd  of 
November,  1848,  WiUiams^  J.,  upon  the  application  of  the 
plaintiff,  made  an  order  that  execution  should  issue  against 
one  Lund^  a  shareholder. 

WiUes  now,  on  behalf  of  Lund,  moved  for  a  rule  nisi  to 
rescind  the  order.  The  order  was  made  under  7  &  8  Vict, 
c.  110,  s.  68;  but  that  section  authorizes  the  Court  or 
Judge  only  *^  in  the  cases  provided  by  this  act  for  execution 
on  any  judgment,  decree  or  order^**  **  again3t  the  company, 
to  be  issued  against  the  person,  or  against  the  property  and 
effects  of  any  shareholder  or  former  shareholder  of  such 
company,  or  against  the  property  and  effects  of  the  com- 
pany, at  the  suit  of  any  shareholder  or  former  shareholder^ 
in  satisfaction  of  any  monies,  damages,  costs  and  expenses, 
paid  or  incurred  by  him  as  aforesaid,  in  any  action  or  suit 
against  the  company,"  to  give  leave  or  to  order  that  '^  sudh 
execution"  shall  issue.  The  words  ^^  at  the  suit  of  any 
shareholder  or  former  shareholder,"  restrict  the  provisions 
of  this  section  to  cases  arising  under  the  67th  section,  which 
empowers  shareholders  against  whose  persons  or  property 
execution  shall  have  issued  upon  any  judgment  against  the 
company,  in  pursuance  of  the  66th  section,  to  recover 
damages  against  the  company  for  the  loss  they  shall  have 
thus  incurred,  and  also  to  sue  the  other  shareholders  for 
contribution.  And  it  is  only  to  those  cases  that  the  words 
"  such  execution"  in  the  68th  section  can  properly  apply. 
In  the  present  case,  the  action  is  not  **  at  the  suit  of  any 
shareholder  or  former  shareholder,"  and  it  is  therefore  sub- 
mitted, that  the  learned  Judge  had  no  jurisdiction  to  make 
the  order. 

Cur.  adv.  vuk. 
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Wilde,  C.  J.,  delivered  the  judgment  of  the  Court  (a). — 
In  this  case  an  application  was  made  to  rescind  an  order 
made  by  my  Brother  fVUKams,  under  the  supposed  authority 
of  the  Stat  7  &  8  Vict  c  110,  s.  68 ;  upon  the  ground  that 
such  order  was  not  warranted  by  the  statute.  It  was  con- 
tended that  the  section  referred  to  applied  only  to  judg- 
ments in  actions  ''at  the  suit  of  shareholders,''  whereas  the 
present  action  was  at  the  suit  of  a  creditor.  The  validity 
of  the  objection  urged  against  the  order  depends  upon  the 
construction  of  the  68th  section  of  the  statute ;  and  by  that 
section  it  is  enacted,  that  in  cases  provided  for  by  the  act 
for  executions  against  shareholders  upon  judgments  obtained 
against  the  company,  the  Judge  may  give  leave  for  such 
execution  to  issue,  without  the  entry  of  a  suggestion  or  the 
issuing  of  a  scire  facias.  The  only  section  which  makes 
provision  for  such  execution,  is  section  66.  It  is,  therefore, 
necessary  to  have  regard  to  the  66th  section,  in  ascertaining 
what  cases  are  comprised  in  the  68th  section.  By  the  66th 
section  it  is  enacted,  that  every  judgment,  onler,  and  decree 
obtained  against  the  joint  stock  companies  therein  mentioned, 
shall  take  effect  and  be  enforced,  and  execution  thereon  be 
issued,  not  only  against  the  effects  of  the  company ;  but, 
on  fiiilure  to  obtain  satisfaction  against  the  property  of  the 
company,  also  against  the  persons  and  effects  of  share- 
holders therein  particularly  described,  and  against  any 
former  shareholders  who  were  shareholders  at  the  time  the 
contract  or  engagement  by  which  the  judgment  may  have 
been  obtained  was  entered  into,  or  who  became  share* 
holders  during  the  time  such  contract  or  engagement  was 
unexecuted  or  unsatisfied.  This  section,  which  is  the  only 
one  which  contains  any  provision  for  issuing  execution 
against  shareholders,  plainly  refers  to  executions  on  judg- 
ments in  actions  at  the  suit  of  creditors,  and  has  no  relation 
to  actions  between  the  shareholders  themselves,  or  by  the 
shareholders  against  the  company.     Hie  only  section  that 
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refers  to  actions  at  the  suit  of  shareholders,  is  the  67th 
section,  which  enables  the  shareholder  to  maintain  an 
action  against  the  company,  and  to  recover  contribution 
for  what  he  may  have  been  compelled  to  pay  by  means 
of  an  execution  issued  against  him  under  the  authority  of 
the  66th  section.  The  clause  then  reserves  the  right  of 
recovering  contribution  by  the  ordinary  remedy,  upon 
&ilure  to  obtain  satisfaction  under  the  judgment  against 
the  company.  That  clause  neither  directly  nor  impliedly 
gives  or  recognises  any  right  or  power  by  one  shareholder 
to  maintain  an  action,  or  to  issue  execution  against  another 
shareholder;  and,  therefore,  can  present  no  case  falling 
within  the  68th  section ;  that  section  applying  only  to  cases 
in  which  the  statute  had  made  provision  for  execution 
against  shareholders.  The  section  in  question,  the  68th, 
enacts,  that  *^  in  the  cases  provided  by  this  act  for  execution 
on  any  judgment"  "in  any  action"  "against  the  company, 
to  be  issued  against  the  person  or"  "effects  of  any  shareholder^ 
"of  such  company,  or  against  the"  "  effects  of  the  company, 
at  the  suit  of  any  shareholder,"  in  satisfaction  of  what  he  may 
have  been  compelled  to  pay  in  any  action  al^inst  the  com- 
pany, "  such  execution  may  be  issued  by  leave  of  the  Court," 
without  previous  suggestion  or  scire  facias.  It  is  insisted,  that 
upon  the  true  construction  of  this  section,  the  words  "at 
the  suit  of  any  shareholder"  override  and  control  the  whole 
clause ;  and,  therefore,  that  the  power  given  to  the  Judge 
to  dispense  with  the  suggestion  or  scire  facias,  is  limited 
to  executions  "at  the  suit  of  shareholders."  But  this  con- 
struction, if  adopted,  would  render  the  clause  altogether 
inoperative ;  because  the  section  gives  authority  to  dispense 
with  the  suggestion  and  scire  facias  in  cases  of  execution 
provided  by  the  act  to  issue  against  shareholders ;  and  the 
only  section  providing  such  execution  is  the  66th,  and  that 
plainly  refers  to  execution  on  judgments  at  the  suit  of 
creditors;  and  no  provision  whatever  is  contained  in  the 
act  for  execution  at  the  suit  of  shareholders.  If^  therefore, 
the  words  "  at  the  suit  of  shareholders,"  as  is  contended. 
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control  the  whole  clause,  it  can  have  no  operation  whatever 
in  r^;ard  to  executions  against  shareholders.     Suppose  the 
68th  section  related  to  the  67th  only,  by  which  an  action  is 
given  against  the  company  to  recover  the  reimbursement 
of  what  the  shareholder  may  have  been  compelled  to  pay 
by  means  of  an  execution  under  the  former  section;  the 
provision  dispensing  with  the  suggestion  and  scire  facias  in 
such  a  case  could  have  no  operation ;  because  on  judgment 
recovered  by  a  shareholder  against  the  company,  neither 
suggestion  nor  scire  &cias  would  be  necessary  previous  to 
issuing  execution:  and  thus  the  clause,  according  to  the 
construction  contended  for,  would  have  no  application  to 
executions  against  shareholders,  and  would  be  useless  and 
nugatory  as  regards  such  executions  at  the  suit  of  share- 
holders ;  and,  therefore,  entirely  inoperative.     There  is  no 
ground  for  the  construction  contended  for,  and  the  inten- 
tion of  the  L^;islature  is  sufficiently  clear.     The  whole 
argument  arises  from  the  68th  section  having  extended 
dispensation  of  suggestion  and  scire  facias  to  a  case  not 
requiring  it,  namely,  the  case  of  an  execution  on  a  judg- 
ment at  the   suit  of  shareholders   against  the  company. 
The  result  therefore,  is,  that  there  is  no  ground  for  the 
application. 

Rule  refused  (a). 

(a)  See  Thon^ton  v.  The  Universal  Salvage  Company,  Exch  »  Hilary 
Term,  1849>  post. 


1848. 


Pbart 

Uniyfrsal 

Salvage 

Company. 


Richards  v.  Bluck. 

I^OVENANT.     The  declaration,  after  stating  a  demise  A  coyenant 
of  a  farm  by  the  plaintiff  to  the  defendant,  stated  the  of  a  farm  that 
following  covenant  upon  which  the  breach  was  assigned: —  giunecii  the**' 

premises  the 
crops  grown  thereon,  but  that  in  case  he  should  sell  any  of  the  crops,  which  he  should  be  at 
liberty  to  do»  he  would  bring  to  the  premises  an  equivalent  amount  of  manure,  u  an  altemati?e 
covenant,  and  not  an  absolute  covenant,  followed  by  a  proviso. 

Consequently,  the  declaration  in  an  action  for  not  consuming  the  crops  on  the  premises,  should 
let  out  both  branches  of  the  covenant ;  otherwise  it  is  a  fatal  variance. 
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that  he^  the  defendant,  his  execaton  or  administimton^ 
should  not  nor  would,  during  the  continuance  of  the  said 
demise,  impoverish  or  make  barren  the  said  demised 
premises,  or  any  part  thereof  but  should  and  would 
cultiTate  and  manage  the  same  in  a  good  and  husband- 
like manner ;  and  should  and  would  during  the  continuance 
of  that  demise,  spend,  consume,  and  convert  into  manure, 
and  spread  on  the  said  demised  premises,  or  some  part  or 
parts  thereof^  for  the  improvement  of  the  same,  all  the 
vetches,  turnips,  cabbages,  and  green  crops  of  all  kinds, 
and  all  the  manure,  muck,  soil,  and  compost  which  should 
grow  or  be  made  from  or  upon  the  said  demised  premises, 
or  any  part  or  parts  thereof. 

Breach:  That  the  defendant  did  not,  dorii^  the  con- 
tinuance of  the  said  demise,  &&,  spend,  consume,  and 
convert  into  manure,  and  spread  on  the  said  demised 
premises,  or  some  part  or  parts  thereof,  for  the  improve- 
ment of  the  same,  all  the  turnips  which  grew  thereon ;  but, 
on  the  contrary,  &c.,  the  defendant  grew  on  the  said 
demised  premises  a  large  quantity,  to  wit,  fourteen  acres 
of  turnips,  and  afterwards,  &c.,  sold  off  and  carried  away 
the  same  from  the  said  demised  premises,  without  con- 
verting the  same  into  manure,  and  spreading  the  same 
thereon,  for  the  improvement  of  the  said  premises,  pursuant 
to  his  covenant  in  that  behalf. 

Pleas,  inter  alia,  first,  non  est  factum;  issue  thereon. 
Secondly,  a  traverse  of  the  above  breach ;  issue  thereon. 
On  the  trial  before  Bi^fe,  B.,  at  the  Staffordshire  Summer 
Assizes,  1848,  the  plaintiff  gave  the  lease  in  evidence,  when 
the  following  appeared  to  be  the  covenant  on  which  the 
action  was  brought : — 

'^  And  also  that  he,  the  said  Thomas  Block,  his  executors 
or  administrators,  shall  not  nor  will,  during  the  continuance 
of  this  demise,  impoverish  or  make  barren  the  said  demised 
premises,  or  any  part  thereof,  but  shall  and  will  cultivate 
and  manage  the  same  in  a  good  and  husbandlike  manner ; 
and  shall  and  will  during  the  continuance  of  this  demise. 
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spends  consomey  convert  into  manure,  and  spread  on  the        1848. 
said  demised  premises,  or  some  part  or  parts  thereof,  for     R,ci^Rog 
the  improvement  of  the  same,  all  the  hay,  straw,  vetches,  «'• 

turnips,  cabbages,  and  green  crops  of  all  kinds,  and  all  the 
manure,  muck,  dung,  soil,  and  compost  which  shall  grow 
or  be  made  from  or  upon  the  said  demised  premises,  or  any 
part  or  parts  thereof.  But  in  case  he  or  they  shall  take  or 
sell  off  any  part  thereof,  which  he  and  they  are  at  liberty 
to  do,  then  that  he  or  they  shall  and  will,  for  every  ton  of 
hay  or  straw  taken  or  sold  off  from  the  said  demised  pre- 
mises, bring  back,  lay,  spread,  and  spend  thereon  one  ton 
of  rotten  stubble  muck,  or  two  tons  of  short  manure  or 
night  soil ;  and  for  every  ton  of  vetches,  or  of  any  green 
crop  which  shall  be  taken  or  sold  off  from  the  said  demised 
premises,  bring  back,  lay,  spread,  and  spend  thereon,  one 
ton  of  good  stable  manure,  within  the  space  of  three 
calendar  months  after  the  selling  or  taking  off  any  such 
hay,  straw,  or  green  crop.** 

It  was  objected  for  the  defendant,  that  there  was  a 
variance  between  the  proof  and  the  declaration.  The 
learned  Judge  allowed  the  objection,  and  refused  the 
plaintiff  leave  to  amend.  The  jury,  by  his  Lordship's 
direction,  found  for  the  defendant  on  the  first  issue ;  leave 
being  given  to  the  plaintiff  to  move  to  enter  the  verdict 
for  him  on  that  issue,  with  192/.  damages. 

Whateley  now  moved  accordingly.  The  latter  part  of  the 
covenant  is  a  proviso,  and  not  an  exception :  in  pleading, 
therefore,  it  is  matter  which  need  not  be  set  forth  in  the 
declaration,  but  ought  properly  to  come  from  the  other 
side;  I  Wms.  Saund.  233,  a,  n.  (2).  If  the  defendant  in  fact 
sold  the  turnips,  but  brought  back  upon  the  farm,  in  com- 
pliance with  the  latter  portion  of  the  covenant,  any  of  the 
substances  therein  mentioned,  that  was  a  matter  of  defence, 
and  should  have  come  from  the  defendant  Where  a  charter 
party  contained  a  covenant  that  no  allowance  should  be 
made  for  short  tonnage,  unless  such  short   tonnage  was 
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1848.  found  on  a  survey  upon  the  ship's  arrival;  it  was  held  upon 
motion  in  arrest  of  judgment,  that  a  declaration  upon  this 
covenant  was  good,  although  not  containing  an  averment 
that  a  survey  had  been  taken ;  that  being  matter  which,  ia 
the  opinion  of  the  Court,  ought  to  have  been  shewn  by 
the  defendants ;  Hotham  v.  East  India  Company  {a).  Id 
Smart  v.  Hyde  (b)y  to  a  declaration  upon  a  warranty  of 
soundness,  the  defendant  pleaded  that  it  had  been  agreed 
that  the  warranty  should  only  remain  in  force  until  a 
certain  time,  unless  a  notice  of  unsoundness  was  in  the 
mean  time  given,  and  that  no  such  notice  was  given. 
Upon  demurrer,  the  plea  was  held  good,  as  not  amounting 
to  the  general  issue.  That  case  resembles  the  present.  In 
1  fFms.  Sound.  2.33,  b,  n.  (d),  6th  ed.,  it  is  said : — "  A  pro- 
viso is  properly  the  statement  of  something  extrinsic  of  the 
subject-matter  of  a  covenant,  which  shall  go  in  discharge 
of  that  covenant  by  way  of  defeasance :  an  exception  is 
a  taking  out  of  the  covenant  some  part  of  the  subjects 
matter  of  it.  If  these  be  right  definitions,  the  plaintiff 
need  never  state  a  proviso,  but  must  always  state  an 
exception." 

Wilde,  C.  J. — I  think  this  covenant  is  in  the  alternative. 
The  construction  of  a  contract  does  not  depend  upon  the 
order  in  which  its  covenants  stand,  but  upon  the  meaning  of 
the  covenants  taken  together,  and  according  to  the  object 
which  the  parties  had  in  view.  Now,  what  object  had  the 
landlord  in  exacting  this  covenant?  Manifestly  that  the  land 
should  have  the  benefit  of  as  much  manure  as  should  be 
produced  by  the  consumption  of  its  produce.  And  how  is 
that  object  secured?  By  providing  that  the  tenant  shall 
either  consume  the  hay  and  other  produce  on  the  farm,  or 
bring  back  an  equivalent  for  what  he  carries  away.  Then, 
in  what  form  have  the  parties  secured  that  object?     The 

(a)  1  T.  R.  638. 

(A)  8  M.  &  W.  723 ;  S.;C.  1  Dowl.  60,  N.  S. 
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covenant  states^  first,  ^^yoo  shall  not  remove  the  crops;** 
and  then,  *'if  you  do,  which  you  are  at  liberty  to  do,  you 
shall  bring  on  the  £axm  an  equivalent  benefit"  Taking 
the  two  clauses  together,  they  seem  to  me  to  secure  one 
definite  object,  and  the  covenant  is  in  the  alternative; 
and  whether  you  look  to  the  intention  of  the  parties  or  the 
fair  interpretation  of  the  language,  there  is  no  breach  of 
the  covenant  by  removing  the  crops,  if  within  the  specified 
time  the  substituted  manure  was  brought  upon  the  land. 
None  of  the  authorities  cited  tend  to  shew  that  the  view 
taken  by  the  learned  Judge  at  the  trial,  was  wrong.  The 
covenant  was  not  set  out  either  according  to  its  legal  efiect, 
or  in  its  terms.  The  case  is  like  a  case  of  libel,  where 
certain  matter  is  stated  in  one  part  of  a  writing,  followed 
by  other  matter  in  another  part,  qualifying  it  There  the 
whole  must  be  set  out ;  and  if  the  qualifying  part  is  not 
set  out  in  the  declaration,  there  is  a  variance.  So  in  the 
present  case,  I  think  there  was  a  variance ;  and  looking  at 
the  state  of  the  record,  I  think  it  was  impossible  to  make 
an  amendment 
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1848. 


Richards 

9. 

Bluck. 


CoLTMAN,  J.,  Maule,  J.,  and  Williabis,  J.,  concurred. 


Rule  refused. 


Nash  v.  Brown. 

JLlEBT.    The  declaration  contained  the  common  counts.    Dates  wbicli 

Plea.     That  after  the  accruing  of  the  several  debts  and  iiJ\"^iea  are 

causes  of  action  in  the  declaration  mentioned,  and  before  ?^  rendered 

'  immatenal 

the  commencement  of  this  suit,  to  toit,  an  the  22nd  of  by  being  Itid 

irader  a  Tide- 
lioet  (a). 
Therefore,  where  it  was  material  to  the  Talidity  of  a  plea  that  the  facts  therein  stated  should 
hare  occurred  before  the  passinff  of  an  act  of  Parliament,  and  the  plea  did  not  in  terms  a?er 
that  they  did  so  occur,  but  stated  them  to  have  occurred  under  a  yidelicet,  on  certain  days  whidi 
were  in  fact  prior  to  the  passine  of  the  act :  Heldf  on  special  demurrer,  that  these  aTerments  of 
dates  were  material,  though  under  a  yidelicet 

(a)  See  HarrM  ▼.  Whittaker^  1 1  Q.  B.  147.     Rva!U  ▼.  BnmaU,  anie^  voL  6,  p.  753. 
RjfolU  ▼.  Rejfinam,  Exch.  Ch.  Error  from  Q.  B.  Hil  Vac.  1849. 
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November  J  a.d.  1843,  a  petition  for  the  protection  of  the 
defendant  firom  process  was  doly  and  according  to  the 
statute  in  such  case  made,  presented  by  the  defendant  to 
her  Majesty's  Court  of  Bankruptcy ;  and  thereupcm  after- 
wards, and  before  the  commencement  of  this  suit,  io  wit, 
an  the  29th  of  January,  a.d.  1844,  a  final  order  for  pro- 
tection and  distribution  was  made  in  the  matter  of  the  said 
petition,  by  Sir  C.  F.  W.  Eaiight,  a  commissioner  of  the 
said  Court  of  Bankruptcy  duly  authorized  in  that  behal£ 
And  the  defendant  further  saith,  that  the  said  several  debts 
and  causes  of  action  in  the  declaration  mentioned,  and 
every  of  them,  and  every  part  thereof  were  contracted 
before  the  date  of  the  filing  of  the  said  petition  in  the  said 
Court  of  Bankruptcy.     Verification. 

Special  demurrer,  assigning  for  causes,  amongst  others, 
that  the  plea  does  not  disclose  any  sufficient  answer  to  the 
action,  for  the  final  order  in  the  plea  mentioned  must  be 
presumed  to  have  been  made  according  to  the  statutes  in 
force  immediately  before  the  commencement  of  this  suit, 
or  at  the  time  of  the  plea  pleaded,  viz.,  the  5  &  6  Vict 
c  116,  as  amended  by  the  7  &  8  Vict.  c.  96,  and  that  a 
final  order  under  those  statutes  only  protects  the  person  of 
the  defendant  from  arrest  for  the  debts  and  causes  of  action 
before  the  date  of  filing  his  petition,  and  is  no  bar  to  an 
action  for  recovery  of  such  debts ;  that  if  the  defendant 
intended  to  set  up  as  a  defence  a  final  order  made  after  the 
passing  of  the  5  &  6  Vict  c.  116,  and  before  the  passing 
of  the  7  &  8  Vict  c.  96,  the  said  plea  should  have  distinctly 
alleged  that  the  said  final  order  was  made  after  the  passing 
of  the  former  act,  and  before  the  passing  of  the  latter  act; 
that  the  said  plea  is  uncerttdn  and  ambiguous,  and  the 
plaintiff  cannot  take  a  safe  issue  thereon,  for  that  the 
defendant  might  prove  the  said  plea  by  the  production  of 
a  final  order  made  afier  the  passing  of  the  7  &  8  Vict 
c.  96,  which,  for  the  above  reasons,  would  not  be  an  answer 
to  this  action ;  that  it  is  uncertain  on  what  final  order  the 
defendant  relies,  or  under  what  statutes  the  plea  is  pleaded ; 
and  as  the  dates  in  the  said  plea  are  all  laid  under  a  vide- 
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lioety  the  plaintifiP  cannot  tell  with  certainty  when  the  said       1^48. 
final  order  was  made,  &c. 

C  PoUockf  in  support  of  the  demurrer.     The  plea  is 

bad*     It  is  admitted  that  it  would  be  a  good  plea  under 

the  10th  section  of  the  5  &  6  Vict  c.  116,  which  provides 

that  a  plea  stating  the  presentment  of  a  petition,  and  a  final 

order  fi>r  protection  and  distribution,  shall  be  a  good  plea 

in  bar  to  any  action  for  any  debt  contracted  before  the 

filing  of  the  petition ;   but  the  final  order  under  7  &  8 

Vict  c.  96,  s.  22,  only  protects  the  person  of  the  debtor, 

and  cannot  be  pleaded  in  bar  of  an  action ;   Toomer  v. 

GingeU{a).     [WiUiamSy  J. — The  order  described  in  the 

{dea  is  not  an  order  under  the  later  act,  but  an  order  *'  for 

jHTotection  and  distribution,"  which  means  an  order  under 

the  5  &  6  Vict.  c.  116.]     Such  an  order  cannot  now  be 

made ;  and  the  words  of  the  plea,  notwithstanding  their 

identity  with  those  of  the  10th  section  of  the  5  &  6  Vict. 

a  116,  must  be  held  in  legal  efiect  to  refer  to  the  only  order 

which  can  be  made,  that  is,  an  order  under  the  later  act. 

It  has,  uideed,  been  decided  by  the  Court  of  Exchequer 

in  Flatel  ▼•  BemU{b\  and  Jacobs  ▼.  Hyde  {c\  that  a  plea  in 

this  form  would  be  proved  by  an  order  under  the  7  &  8  VicL 

c.  96 ;  but  assuming  those  decisions  to  be  right,  the  present 

plea  is  still  bad  on  special  demurrer,  for  not  pointing  out 

under  what  statute  the  plea  is  pleaded,  or  upon  what  final 

order  the  defendant  relies.     The  dates  are  all  laid  under  a 

videlicet,  and,  therefore,  need  not  be  proved  as  laid.    [Wil' 

Uamsy  J. — If  the  plea  could  not  have  been  proved  by  a 

final  order  under  the  later  act,  the  time  is  material,  although 

laid  under  a  videlicet ;  Bissex  v.  Bissex  {dy\    If  the  time 

be  parcel  of  a  contract,  it  is  material,  though  laid  under  a 

videlicet;  so  if  the  time  laid  be  inconsistent  with  the  facts 

stated  in  the  plea,  it  is  regarded  as  material,  so  fiur  as  to 

(a)  3  C.  B.  322 ;   S.  C.  ante^  (c)  Since  reported,  mUe,  p.  S, 
voL  4»  p.  1S2.  n.  {h) ;  S.  C.  2  Ezch.  50S. 

(b)  Since  reported,  aji/e»  p.  2;  (d)  3  Burr.  1729* 
S.  C.  2£zch.  508,  511. 
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1848.       make  the  plea  demurrable.     But  here,  there  would  be  no 
Nash        ^^^  apparent  inconsistency,  unless  the  Court  takes  judicial 
^  '*  notice  of  the  day  upon  which  an  act  of  Parliament  came 

into  operation,  which,  it  is  submitted,  it  will  not  da 

Petersdcrffy  contrft.  If  the  plea  be  taken  to  be  pleaded 
under  the  5  &  6  Vict  c  116,  it  is  a  good  plea;  Cook  v. 
Henson{a)i  and  it  is  clear,  from  its  terms,  that  it  is  so 
pleaded.  The  Court  will  take  notice  of  the  state  of  the 
law  at  any  giyen  time ;  and  wUl,  therefore,  understand  a 
petition  presented  in  November,  1843,  to  have  been  pre- 
sented under  the  5  &  6  Vict  c  116,  and  not  under  an  act 
which  was  not  then  in  existence.  The  time  stated  in  any 
pleading  must  be  taken  to  be  conmstent  with  the  fiicts 
pleaded;  and  if  the  time  be  material,  it  cannot  be  rendered 
immaterial  by  being  laid  under  a  videlicet ;  Grimwood  v. 
BarrU(b\  It  is  not  objected  that  the  dates  as  they  now 
stand  are  inconsistent  with  the  plea;  but  because  they  are 
under  a  videlicet,  the  plaintiff  contends  that  he  is  entitled 
to  substitute  any  inconsistent  dates  in  their  place,  in  order 
to  make  out  that  the  plea  is  bad.  But  the  plea  is  good 
under  the  7  &  8  Vict  c  96,  as  well  as  under  the  earlier 
act.  Toomer  v.  GingeU  (c)  has  been  overruled  by  Jacob$ 
V.  Hyde,  (d)  and  Jnatel  v.  Bemll  (e).  [Maide,  J.— Then 
is  not  the  plea  bad  for  omitting  to  allege  that  the  facts 
occurred  after  the  passing  of  the  later  act  ?]  It  would  be 
so  if  the  first  act  had  been  repealed  by  the  second,  which 
it  was  not;  but  even  if  it  was,  the  plea  would,  for  the 
reasons  already  given,  be  a  good  plea  under  the  5  &  6  Vict, 
c  116. 

C,  Pollock,  in  reply,  referred   to  Parkinson  v.   White' 

head  (J). 

(a)  1  C.  B.  908 ;   S.  C.  ante,  d.  (6);  S.  C.  2  Ezch.  508. 

voL  3,  p.  177.  (e)  Since  reported,  ante,  p.  2 ; 

(6)  6  T.  R.  460.  S.  C.  2  Ezch.  508,  511. 

(c)  3  C.  B.  322  ;  S.  C.  amtt,  (/)  2  M.  &  G.  329 ;  S.  a  2 
vol.  4,  p.  182.  Scott,  N.  R.  620. 

(d)  Since  reported,  ante,  p.  8, 
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CoLTMAN,  J. — I  am  of  opinion  that  this  is  a  good  plea. 
If  the  £eict8  stated  took  place  at  the  times  at  which  they 
are  aveired  in  the  plea  to  have  taken  place,  it  is  admitted 
the  plea  is  a  good  answer  to  the  action.  I  therefore  think 
the  time  is  a  material  averment,  and  traversable ;  and  it  is, 
consequently,  not  necessary  to  consider  the  effect  of  the 
7  &  8  Vict  c.  96. 

Maule,  J. — ^I  also  think  the  plea  is  good.  A  material 
averment,  though  laid  under  a  videlicet,  must  be  proved  as 
laid.  If  a  plea  alleges  that  an  event  took  place  afler  the 
passing  of  one  statute,  and  before  the  passing  of  another, 
the  all^ation  will  be  proved  by  shewing  that  the  event 
took  place  at  any  time  in  the  interval  between  the  passing 
of  the  two  statutes ;  so  if  the  plea  all^^  that  the  event 
occurred  on  a  certain  day,  the  day  so  stated  is  material, 
and  the  case  of  Bissex  v.  Bissex  (a)  shews  that  it  is  not  the 
less  material  for  being  laid  under  a  videlicet  In  order  to 
make  this  plea  good,  it  was  necessary  to  shew  that  the 
transaction  took  place  under  the  act  applicable  to  the  case ; 
and  this  is  done  in  no  other  way  than  by  stating  that  it  took 
place  on  a  particular  day.  The  day,  then,  is  material,  and 
the  videlicet  does  not  make  it  immaterial. 

Williams,  J. — I  am  of  the  same  opinion.  Since  Bissex  v. 
Bissex,  it  has  never  been  doubted,  even  on  special  demurrer, 
that  when  a  material  averment  is  under  a  videlicet,  that 
averment  is  traversable.  This  plea  contains  a  positive  aver- 
ment of  the  dates  of  the  transaction,  and  those  dates  are 
material,  and,  therefore,  traversable.  The  question  upon 
which  more  doubt  has  arisen  is,  how  fiir  an  immaterial 
averment  is  rendered  material  by  the  omission  of  the  vide- 
licet ;  but  the  point  here  is  free  from  difficulty. 

Judgment  for  the  Defendant 
(a)  3  Bnrr.  1729. 
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Richards  t;.  Bluck  (a). 

If  the  amoimt  1^0 YEN  ANT.   The  declaration  assigned  seven  breaches, 

mto  Courfby  ^  fouT  of  which  a  nolle  prosequi  was  entered,  and  1021 

wc^"  ol?*'  was  paid  into  Court  and  accepted  by  the  plaintiff,  in  satis- 

tbe  plaintiff  is  &ction  of  another.     Upon  the  two  remaininir  breaches  the 

entitled  to  his     .  .  ^  ^ 

cotu;  although  jury,  on  the  trial  before  Rolfe,  B.,  found  a  verdict  for  the 
the  tiiSf  MT^  plaintiff,  damages  Is. ;  and  the  learned  Judge  thereupon 
*^*"  *^*  ^^  8*^®  ^^^  following  certificate,  which  was  indorsed  on  the 
•*  fonnd  a         record : 


▼erdict  for  It. 
and  no  more.** 


''I  hereby  certify  that  the  jury  in  this  cause  found  a 
verdict  for  1^.,  and  no  more. 

R.  M.  ROLFE." 

Hugh  Hill  having,  on  an  earlier  day  in  this  Term, 
obtained  a  rule  to  shew  cause  why  the  Master  should  not 
tax  and  allow  the  plaintiff's  costs  in  the  action,  notvrith- 
standing  the  certificate. 

Whitmore  now  shewed  cause.  The  payment  of  10£  into 
Court  does  not  take  this  case  out  of  the  43  Eliz.  c.  6.  Hie 
2nd  section  enacts,  that  if  it  shall  appear  to,  and  be  signified 
by  the  Judge  at  the  trial,  *'  that  the  debt  or  damages  to  be 
recovered  shall  not  amount  to  the  sum  of  40«.,''  the  Judge 
shall  award  no  more  costs  than  the  debt  or  damages  amount 
to,  but  less  at  his  discretion ;  and  here  the  Judge  has  fonnd 
that  1*.  only  was  "  to  be  recovered.*  [Coltman^  J. — The 
words  in  the  statute  '*  to  be  recovered,"  must  mean  sought 
to  be  recovered.]  Although  there  is  no  express  decision 
upon  the  construction  of  this  act,  another  statute,  the 
43  Geo.  3,  c.  46,  which  gives  defendants  who  have  been 


(a)  This  was  another  action  of  covenant,  (see  ante^  p.  325),  by  the 
same  plaintiff  against  the  same  defendant. 
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arreBted  on  mesne  process  their  costs,  when  the  plaintiflF  1848. 
**  shall  not  recover''  the  sum  for  which  the  arrest  was  made, 
has  received  a  judicial  interpretation  similar  to  that  now 
contended  for.  In  Sawe  v.  Shades  (a),  the  Court  of 
Exchequer,  after  reviewing  the  earlier  decisions  on  that 
statute,  held  that  money  paid  into  Court  was  not  money 
recovered  within  the  meaning  of  the  act,  which  was  held 
to  apply  only  to  money  recovered  by  a  verdict.  That  case 
was  followed  in  Brooks  v.  Riffby  (6). 

WhaUky  and  Hugh  SiU,  in  support  of  the  rule.  It  is 
admitted  that  the  plaintiff  is  entitled  to  his  costs  under  the 
Statute  of  Gloucester,  and  the  question  is,  whether  he  is 
deprived  of  them  by  the  43  Elix.  c  6.  The  preamble  of  the 
latter  act  clearly  points  out  the  evil  which  it  was  passed  to 
remedy,  the  prosecution  of  ''  small  and  trifling  suits  ;**  and 
its  olyect  is  well  explained  by  Denmson^  J.,  in  the  case  of 
WaOur  V.  Robinson  (c).  '*  This  statute,"  says  that  learned 
Judge^ ''  was  intended  to  explain  the  Statute  of  Gloucester, 
which  was  evaded  by  laying  the  damages  in  the  declaration 
above  40t.,  and  was  to  enforce  the  true  meaning  of  the 
Statute  of  Gloucester,  and  therefore  enacted,  that  if  the 
Judge  .would  certify  that  the  damages  given  were  the 
proper  damages,  and  which  the  jury  ought  to  give,  and  no 
more,  so  that  it  might  appear  that  the  action  ought  properly 
to  have  been  brought  in  an  inferior  Court,  then  the  superior 
Court  was  to  allow  no  more  costs  than  damages."  This 
action  was  brought  for  more  than  40^,  and  more  than  40t. 
have  beea  recovered  by  it  The  record  shews  that  102. 
and  Is,  have  been  recovered;  and  the  statute  is  not  in 
terms,  nor,  having  regard  to  its  object,  can  it  be,  by  any 
fair  construction,  limited,  to  sums  recovered  by  verdict. 
The  aigument  derived  from  the  constniction  put  upon  the 
43  Gea  3,  c  46,  is  fallacious ;  for  that  act  is  in  no  respect 

(a)  2  Dowl.  384  ;    S.  C.  2  Cr.      k  M.  3. 
&  M.  379.  (c)  1  Wils.  95. 

(jb)  2  A.  &  E.  21 ;  S.  C.  4  N. 


V. 

Bluck. 
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RicHARM     ^crefore,  is  a  oullitj ;  for  it  does  not  certify  the  amount 
recovered  in  the  action,  but  only  the  amount  found  by  the 
▼erdict    [Harrison  v.  WaU  {a)  was  referred  ta] 

CoLTMAN,  J. — I  am  of  opinion  that  this  case  is  not  within 
the  Statute  of  Elizabeth.  The  object  of  that  statute  was 
to  prevent  trifling  and  frivolous  suits  being  brought  in  the 
superior  Courts,  which  might  have  been  brought  in  inferior 
Courts ;  and  the  test  for  ascertaining  whether  the  case  be 
within  the  statute,  seems  to  be,  what  is  the  amount  which 
the  Court  can  see  the  action  is  brought  for.  The  2nd 
section  of  the  statute  enacts,  that  if  it  shall  appear  to  the 
Judge  at  the  trial,  and  shall  be  signified  by  him,  that  the 
debt  or  damages  to  be  recovered  in  the  action  are  under  40^., 
the  Judge  shall  not  award  him  greater  costs  than  such  debt 
or  damages  amount  to;  and  the  question  is,  whether  the 
Court  can  see  in  the  present  case  that  the  debt  or  damages 
did  not  amount  to  40«.  The  record,  however,  shews  that 
the  plaintiff  recovered  \0L  in  addition  to  the  Is.  found  by 
the  verdict ;  and,  therefore,  I  do  not  think  that  the  Court  is 
restricted  by  the  statute  fix>m  giving  the  plaintiff  his  costs ; 
but,  on  die  contrary,  that  the  Court  ought  to  award  the 
plaintiff  his  full  costs. 

Maule,  J. — Where  the  plaintiff  sues  for  more  than  40i., 
and  recovers  more  than  that  sum,  the  statute  does  not  apply; 
and  I  do  not  think  that  a  plaintiff  can  be  said  not  to  have 
recovered  more  than  that  amount,  when  he  has  in  iact  got 
more  by  means  of  his  action. 

Williams,  J.,  concurred. 

Rule  absolute^ 

(41)  16  M.  &  W.  316 ;  S.  C.  (mie,  voL  4,  p.  519* 
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Young  v.  Geioer. 

JLf  EBT  for  work  and  labour  done,  and  for  medicines  and 
attendance  supplied  and  given  by  the  plaintiff,  as  a  surgeon 
and  apothecary,  for  and  to  the  defendant,  at  his  request* 

Pleas :  first,  nunquam  indebitatus ;  and  secondly,  a  set-off. 

Upon  the  trial  before  WUUamSj  J.,  at  the  Middlesex 
sittings  during  Trinity  Term,  1847,  it  appeared  that  the 
action  was  brought  for  ZOL  for  the  plaintiff^s  medical 
services,  and  for  medicines  supplied  to  the  defendant  at 
his  residence  in  the  neighbourhood  of  Regent*s  Park,  and 
within  ten  miles  of  the  city  of  London  (a).     The  plaintiff's 


(a)  The  55  Geo.  3,  c.  194,  (an 
Act  for  better  regulating  the 
practice  of  Apothecaries  through- 
out England  and  Wales),  enacts. 

Sect.  14.  That  *'  to  prevent 
■oy  person*'  "from  practising  as 
an  apothecary,  without  being  pro^ 
perly  qualified  to  practise  as  such," 
''it  shall  not  be  lawful  for  any  per- 
son" "  to  practise  as  an  apothecary 
in  any  part  of  England  or  Wales, 
unless  he*'  ''shall  have  been  exa- 
mined by  the  said  Court  of  Ex- 
aminers," "  and  have  received  a 
certificate  of  his"  "  being  duly 
qualified  to  practise  as  such  from 
the  8ud  Court  of  Examiners"  "as 
aforesaid,  who  are  hereby  autho- 
rizeid  and  required  to  examine  all 
person  and  persons  applying  to 
them,  for  the  purpose  of  ascertain- 
ing the  skill  and  abilities  of  such 
person''  "  in  the  science  and  prac- 
tice of  medicine,  and  his"  "  fitness 
and  qualification  to  practise  as  an 
apothecary;  and  the  said  Court 
of  Examiners"  "  are  hereby  em- 
powered either  to  reject  such  per- 
son," "or  to  grant  a  certificate  of 

VOL.  VI. 


such  examination,  and  of  his" 
"qualification  to  practise  as  an 
apothecary  as  aforesaid." 

Sect.  15  enacts,  "  that  no  per- 
son shall  be  admitted  to  any  such 
examination,"  "  unless  he  shall 
have  served  an  apprenticeship  of 
no(  less  than  five  years  to  an 
apothecary,  and  unless  he  shall 
produce  testimonials  to  the  satis- 
faction of  the  said  Court  of  Ex- 
aminers, of  a  suflicient  medical 
education,  and  of  a  good  moral 
conduct." 

Sect.  1 9  enacts,  "  that  the  sum 
of  ten  pounds  ten  shillings  shall 
be  paid  to  the  said  Master,  War- 
dens, and  Society  of  Apothecaries, 
for  every  such  certificate  as  afore- 
said, on  obtaining  the  same,  by 
every  person  intending  to  prac- 
tise as  an  apothecary  within  the 
city  of  London,  the  liberties  or 
suburbs  thereof,  or  within  ten 
miles  of  the  same  city ;  and  the 
sum  of  six  pounds  six  shillings 
by  every  person  intending  to 
practise  as  an  apothecary  in  any 
other  part  of  England  or  Wales, 

Z  D.    &    L. 


An  apothecary 
may  tue  for 
medical  at- 
tendance and 
medicines  sup- 
plied within 
ten  miles  of 
the  city  of 
London,  al- 
tboiiffh  bis 
certificate  of 
qualification  in 
terms  regtricta 
hb  authority 
to  practise  to 
England  and 
WiUes,  except 
the  city  of 
London,  and 
ten  miles 
from  it. 

A  Judge's 
order  requiring 
the  defendant 
to  deliver  a 
particular  of 
nis  set-off,  and 
ordering  that 
**  in  derault 
thereof  the 
defendant  shall 
be  precluded 
from  giving 
any  evidence 
in  support  of 
such  set-off  at 
the  trial,** 
renders  such 
evidence  in- 
admissible at 
thetriaL 
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GeIG£R. 


certificate,  for  which  he  had  only  paid  six  guineas,  was 
produced,  and  was  in  the  following  words : — 

"  We  do  hereby  certify  that  Thomas  Young  is  duly 
qualified  to  practise  as  an  apothecary,  and  is  hereby 
entitled  to  practise  as  such  in  any  part  of  England  and 
Wales,  except  the  city  of  London,  and  the  liberties  or 
suburbs  thereof,  or  within  ten  miles  of  the  said  city." 

It  was  objected  for  the  defendant,  that  as  the  plaintiff 
was  not  licensed  to  practise  within  the  district  in  which 
the  cause  of  action  arose,  he  could  not  recover.  The 
counsel  for  the  plaintiff  referred  to  Chadmck  v.  Bunning  {a\ 
and  the  learned  Judge  having  overruled  the  objection, 
the  jury  found  for  the  plaintiff  142.  10«.  damages,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  accordingly  obtained. 


ByleSy  Seijt,  and  Wardstoorth,  shewed  cause.  The 
certificate  is  sufficient  to  enable  the  plaintiff  to  maintain 
this  action.  The  21st  section  does  not  require  that  the 
apothecary  shall  prove  payment  of  the  fees  imposed  by 
the  1 9th;  it  only  requires  that  before  he  shall  recover  in 


(except  the  said  city  of  London^ 
the  liberties  or  suburbs  thereof, 
or  within  ten  miles  of  the  said 
city);  and  no  person  having  ob- 
tained a  certificate  to  practise  as 
an  apothecary  in  any  other  part 
of  iingland  or  Wales  (except  the 
said  city  of  London/'  &c.)»  "  shall 
be  entitled  to  practise  within  the 
said  city  of  London,"  &c., "  unless 
and  until  he  shall  have  paid  to 
the  said  Master,  Wardens  and 
Society,  the  further  sum  of  four 
pounds  four  shillings,  in  addition 
to  the  said  sum  of  six  pounds  six 
shillings  so  paid  by  him  as  afore- 
said, and  shall  have  had  endorsed 
on  his  said  certificate  a  receipt 
from  the  said  Master,"  &c.,  "  for 


such  additional  sum  of  four 
pounds  four  shillings." 

Sect.  20  imposes  a  penalty  of 
20/  for  practising  as  an  apothe- 
cary "  without  having  obtained 
such  certificate  as  aforesaid." 

Sect.  21  enacts,  **  that  no 
apothecary  shall  be  allowed  to 
recover  any  charges  claimed  by 
him  in  any  Court  of  law,  unless" 
he  "shall  prove  on  the  trial  that* 
"he  has  obtained  a  certificate  to 
practise  as  an  apothecary,  from 
the  said  Master,  Wardens  and 
Society  of  Apothecaries  as  afore- 
said." 

(a)  2  a  &  P.  106 ;  S.  C.  R. 
&  M.  306. 
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an  action,  he  shall  prove  ''that  he  has  obtained  a  certificate  1848. 
to  practise  as  an  apothecary."  This  was  done  in  the  present  youno 
case  bj  the  production  of  a  certificate  authorizing  him  to 
practise ;  and  if  it  was  illegal  for  him  to  practise  within  ten 
miles  of  the  city,  without  paying  the  additional  fee  of  four 
guineas,  that  defence  does  not  arise  under  the  general  issue, 
but  should  have  been  specially  pleaded.  The  19th  section 
is  not  worded  like  the  21st.  It  does  not  enact  that  no 
person  shall  recover  until  he  proves  payment  of  the  fees, 
but  only  that  no  person  shall  be  entitled  to  practise  until  he 
shall  have  done  so ;  and  although  the  plaintiff  may  be 
liable  to  a  penalty  under  the  20th  section  for  omitting  to 
pay  the  higher  fee,  his  right  to  recover  in  the  [present  action 
b  not  affected.  The  Legislature  did  not  intend  to  create 
one  class  of  practitioners  for  the  metropolis,  and  another 
for  the  country.  The  examination  for  town  and  country 
practitioners  is  the  same ;  each  candidate,  after  he  has 
passed  his  examination,  is  at  liberty  to  take  out  his  cer- 
tificate either  for  town  or  country. 

Parry 9  in  support  of  the  rule.  The  plaintiff  was  bound, 
under  the  21st  section,  to  produce  a  certificate  authorizing 
him  to  practise  at  the  place  where  he  did  practise;  and,  as 
proof  of  this  was  a  condition  precedent  to  the  plaintiff 
recovering  in  the  action,  it  was  unnecessary  to  put  a  special 
plea  on  the  record  to  raise  that  question.  If  the  Apothecaries* 
Company  had  given  him  a  general  certificate,  as  appears  to 
have  been  done  in  Chadwieh  v.  Bunning^  that  case  would 
have  been,  it  is  admitted,  an  authority  for  the  plaintiff; 
but  as  the  judgment  of  Lord  Tenterden  relies  chiefly  on 
the  generality  of  the  certificate,  it  may  be  inferred,  that  if 
the  certificate  had  been  limited,  like  the  present  one,  the 
decifflon  would  have  been  different  The  certificate  re- 
quired by  the  21st  section  to  be  proved  at  the  trial  must 
be,  it  is  submitted,  such  a  certificate  as  is  mentioned  in  the 
19th  section. 

a  2 
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1 848.  CoLTMAK,  J.  (a\ — I  think  this  rule  should  be  dischaiged. 

'^'yovw  ^^^  object  of  the  21st  section  of  the  act  was  to  protect 
the  public  against  practitioners  not  duly  qualified—  not  to 
protect  the  revenue  of  the  Apothecaries'  Company ;  and, 
therefore,  when  a  person  has  obtained  the  certificate 
required  by  the  14th  section,  he  has,  in  fact,  a  sufficient 
certificate  under  the  2l8t  section  to  enable  him  to  maintain 
an  action.  The  question,  therefore,  as  to  the  necessity  of 
a  special  plea  does  not  arise. 

Maulb,  J. — I  am  also  of  opinion  that  this  rule  must  be 
discharged.  The  ground  upon  which  it  was  obtained  was, 
that  the  plaintiff  had  failed  to  comply  with  the  21st  section, 
in  not  producing  at  the  trial  such  a  certificate  as  is  required 
by  that  section.  That  section  requires  the  pliuntiff  to  prove 
at  the  trial  that  **  he  has  obtained  a  certificate  to  practise 
as  an  apothecary  from  the  said  Master,"  &c.  ^^  of  apothecaries 
as  aforesaid"  The  words  **  as  aforesaid"  refer,  I  think,  to 
the  word  '^  obtained;"  and  the  meaning  of  the  whole  section 
is,  that  he  shall  not  recover  unless  he  proves  that  he  has 
obtained,  by  the  proceeding  before  mentioned,  a  certificate 
of  fitness  to  practise  from  the  Apothecaries'  Company. 
At  the  trial,  the  plaintiff  proved  a  certificate,  stating  that 
he  was  qualified  to  practise,  but  limited  as  to  the  place 
where  he  might  practise,  that  is  to  say,  to  any  part  of 
England  and  Wales,  except  the  ci^  of  London,  or  within 
ten  miles  of  it;  and  it  was  contended  by  the  defendant, 
that  as  the  work  was  done,  and  the  medicines  supplied  in 
London,  the  certificate  did  not  satisfy  the  exigency  of  the 
21st  section.  But,  I  think,  looking  at  the  words  of  that 
section,  and  the  scope  and  object  of  the  act,  that  it  has 
been  complied  with.  The  14th  section,  which  requires 
that  apothecaries  shall  not  practise  until  they  have  been 
examined  and  have  received  a  certificate  of  their  qualifica- 
tion, makes  no  distinction  between  the  metropolis  and  the 

(a)  WUde,  C.  J.,  was  abtent  from  illDeM. 
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rest  of  England  and  Wales;  and  the  15th  requires  the        1H48. 
candidate  to  produce  testimonials  of  his  medical  education     ^      ' 
and  good  conduct  before  being  examined.    Now,  it  is  clear  «• 

horn  these  two  sections,  that  a  person  who  satisfies  the 
examiners  of  his  ability  and  fitness  to  practise  as  an 
apothecary,  is  considered  by  the  act  as  competent  to 
practise  as  an  apothecary,  and  the  Apothecaries*  Company 
are  bound  to  give  him  a  certificate.  The  statute  does  not 
contemplate  that  a  person  shall  be  qualified  to  practise  in 
one  place,  and  not  qualified  for  another  place.  The  19th 
section,  it  is  true,  enacts,  that  a  person  intending  to  prac- 
tise in  London  shall  pay  lOL  10«.,  and  a  person  intending 
to  practise  elsewhere  6L  6«.;  and  that  no  person  who  h»8 
got  a  certificate  to  practise  in  the  country,  shall  be  entitled 
to  practise  in  London,  until  he  has  paid  4/.  4^.  But  this 
seems  to  me  a  mere  fiscal  regulation  for  the  benefit  of  the 
Apothecaries*  Company,  which  they  may  enforce  or  not  as 
they  please.  The  20th  section,  which  imposes  a  penalty 
on  persons  practising  without  a  certificate,  seems  to  refer 
to  those  certificates  which  are  mentioned  in  the  19tb  section. 
Then  the  21st  section,  the  one  in  question,  enacts,  that  an 
apothecary  shall  not  recover  unless  he  proves  that  he  has 
obtained  ''a  certificate"  ^'as  aforesaid,"  which  means,  I  think, 
that  he  has  obtained  a  certificate  in  manner  aforesaid.  The 
spirit  of  the  act  is  in  favour  of  this  construction,  and  the 
letter  does  not  prevent  its  adoption, 

WiLUAMS,  J. —  I  think  the  certificate  was  suflScient. 
But,  at  all  events,  the  defence  relied  upon  was  not  admis- 
sible under  the  general  issue. 

Rule  discharged. 

Before  the  trial,  the  plaintiff  had  obtained  a  Judge's  For  marginal 
order  in  the  usual  form,  requiring  the  defendant  to  deliver  ^^^J-J^  ***'• 
parUculars  of  his  set-off,   and  ordering,   that  in   default 
thereof,  the  defendant  should  be  precluded  firom  giving 
any  evidence  in  support  of  such  set-off  at  the  trial.     The 
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defendant  did  not  comply  with  the  order,  but  at  the  trial 
proved  an  I.  O.  U.,  signed  by  the  plaintiff  for  152.  10s. 
The  learned  Judge  gave  the  plaintiff  leave  to  move  to 
increase  the  verdict  by  that  amount 


Byles^  Serjt,  having  obtained  a  rule  nisi. 

Parry  shewed  cause,  and  contended,  that  as  the  Judge's 
order  was  not  part  of  the  record,  the  defendant  was  not 
precluded  from  giving  evidence  in  support  of  any  issue 
on  the  record  He  referred  to  Payne  v.  Davis  (a);  but 
admitted  that  Ibbett  v.  Leaver  {b)  was  against  him. 


Per  Curiam. 


Rule  absolute. 


(a)  9  Jurist,  734.  (6)  16  M.  &  W.  770;  S.  C.  m/e,  vol.  4»  p.  716. 


Wberethe 
rent  of  pre* 
mises  exceeds 
their  value, 
the  executor 


HopwooD  V.  Whaley. 

IJEBT.     The  first  count  of  the  declaration  stated,  that 
by  an  indenture  of  lease  made  between  the  plaintiff  of  the 
one  part,  and  one  William  Whaley  of  the  other  part,  a 
of  the  lessee  is,  messuacre  and  premises  were  demised  by  the  plaintiff  to 

after  entry,  ,  .         tt     ^  ,     .    . 

personally  the  Said  W.  Whaley,  his  executors,  administrators  and 
amount^of profit  assigns,  for  twenty-one  years,  from  Christmas,  1834,  at  the 
dil^eicVhr    ^°^  ^^  ^^  a-year,  payable  quarterly:  that  all  the  estate 

might  derire 
from  them. 

In  debt  for  rent  against  an  executor  as  assignee  of  his  testator,  defendant  pleaded  in  discharge 
of  his  liability  otherwise  than  as  executor,  that  he  had  entered  as  executor;  that  he  had  not 
derived  any  profit  from  the  premises ;  that  the  premises  had  not  yielded  any  profit  since  the 
testator's  death ;  that  the  premises  had  Tested  in  him  only  as  executor,  and  that  he  had  no  assets. 
Replication  :  that  defendant  had  derived  profit,  and  that  the  premises  had  yielded  him  profit,  to 
wit,  to  the  amount  of  the  rent.  He&/,  that  the  plea  must,  after  verdict,  be  understood  is  denymg 
not  only  that  the  premises  had,  but  also  that  they  could  have  yielded  any  profit. 

Therefore,  it  appearing  at  the  trial  that  the  defendant  had  not,  but  that  be  might  have, 
derived  profit  from  the  premises, 

Hddf  that  the  defendant  was  not  entitled  to  a  verdict  on  the  issue  upon  the  plea ;  but 

Hdd  also,  that  the  plea  might  be  read  distributively,  that  is,  as  a  plea  of  no  assets  to  each 
part  of  the  plaintiflTs  demand ;  and  therefore,  that  the  verdict  might  be  found  for  the  plaintiff 
for  a  part  only  of  the  debt  laid  in  the  declaration. 


p. 
WUALEY. 
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and   interest  of  the  said  W.  Whaley  afterwards  became        IB48. 

Tested  in  the  defendant  by  assignment;    that  defendant      hopwoou 

entered,  and  that  afterwards  and  during  the  term,  and 

while  defendant  was  possessed,  the  sum  of  2472.  10^.  for 

rent  of  the  demised  premises  for  nearly  three  years,  from 

June,  1843,  to  March,  1846,  became  due  and  was  in  arrear. 

There  was  a  second  count  on  an  account  stated. 

Plea  to  the  first  count:  that  defendant  ought  not  to  be 
charged  with  the  said  rent  so  due  and  owing,  or  any  part 
thereof,  otherwise  than  as  the  executor  of  the  last  will  and 
testament  of  the  said  W.  Whaley,  deceased,  because  the 
said  W.  Whaley,  since  deceased,  in  his  lifetime,  to  wit, 
on,  &c.,  made  his  last  will  and  testament  in  writing,  and 
thereby  constituted  and  appointed  the  defendant  executor 
thereof;  and  afterwards,  and  after  the  making  of  the  said 
indenture,  and  during  the  term  thereby  granted,  to  wit, 
on  the  27th  of  March  in  the  year  last  aforesaid,  the  said 
W.  Whaley  died  possessed  of  the  said  premises,  without 
having  revoked  or  altered  his  said  will;  after  whose  death, 
to  wit,  on  the  20th  of  June,  1843,  the  defendant  duly  proved 
the  said  will,  and  took  upon  himself  the  burden  of  the 
execution  of  the  same ;  that  afterwards,  to  wit,  on,  &c.,  the 
defendant  as  such  executor  as  aforesiud,  entered  into  and 
upon  the  said  demised  premises,  and  became  and  was  pos- 
sessed thereof  for  the  residue  of  the  said  term  by  the  said 
indenture  granted ;  that  the  defendant  has  not  at  any  time 
since  the  death  of  the  said  W.  Whaley  had,  received,  or  de- 
rived any  profit,  interest,  or  advantage  as  such  executor  or 
otherwise,  by  or  from  the  said  demised  premises,  with  the 
appurtenances,  or  any  part  thereof;  and  that  the  said 
demised  premises,  with  the  appurtenances  or  any  part 
thereof,  have  not,  since  the  death  of  the^said  W.  Whaley, 
yielded  any  profit  whatever;  that  the  estate  and  title, 
right,  and  term  of  years  of  the  said  W.  Whaley,  of  and 
in  the  said  demised  premises,  with  the  appurtenances  or 
any  part  thereof,  did  not  at  any  time  come  to  or  vest  in 
the    defendant   by  assignment,   otherwise    than    as    such 
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1848.        executor  as  aforesaid;    and   that   the   said   entry  of  the 
^tT"^^""""^     defendant  in  the  decUration  mentioned  was  made  by  him 

HOFWOOD  ^  •' 

V.  as  sach  executor  as  aforesaid.     And  that  defendant  has 

not,  nor  at  the  time  of  the  commencement  of  this  suit,  or 
at  any  other  time  since,  had  any  goods  or  chattels  of  the 
said  W.  Whaley  deceased,  at  the  time  of  his  death,  in  the 
hands  of  the  defendant,  to  be  administered.    Verification. 

Replication  to  that  plea:  that  the  defendant  did,  after 
his  entry  into  and  upon  the  said  demised  premises,  have, 
receive,  and  derive  great  profit,  interest,  and  advantage  by 
and  fi'om  the  said  demised  premises,  with  their  appur- 
tenances and  every  part  thereof,  which  have  yielded  to 
him  great  profit,  to  wit,  to  the  amount  of  the  said  rent  in 
and  by  the  said  first  count  sought  to  be  recovered.  Issue 
thereon. 

Plea  to  the  second  count,  never  indebted.    Issue  thereon. 

Upon  the  trial  before  WiUiamgy  J.,  at  the  Middlesex 
sittings  after  Trinity  Term,  1847,  a  lease,  dated  February, 
1835,  was  produced,  whereby  the  messuage  and  premises 
in  question  were  demised  to  the  testator  for  twenty-one 
years,  computed  from  Christmas,  1834,  at  the  annual  rent 
of  90il,  payable  quarterly.  The  testator  paid  the  rent  up 
to  Christmas,  1842,  and  died  in  the  month  of  March,  1843. 
The  defendant,  his  executor,  proved  his  will,  and  personally 
occupied  the  premises  until  the  Midsummer  following,  down 
to  which  time  he  paid  the  rent  reserved.  He  then  ceased 
to  reside  on  the  premises,  and  tried,  though  ineffectually, 
to  let  them.  In  E^ter  Term,  1846,  the  plaintiff  recovered 
possession  of  them  by  ejectment,  and  the  present  action 
was  brought  for  rent  reserved,  which  had  accrued  due 
firom  Lady  Day,  1843,  to  Midsummer,  1846,  amounting  to 
2472.  \0$,  It  was  contended  for  the  defendant,  that  the 
issue  between  the  parties  was,  not  whether  the  premises 
might  have  been  productive  of  profit  generally,  but  whether 
the  defendant,  as  executor,  had  actually  derived  any  profit 
from  them.  Evidence  was  given  by  the  plaintiff  that  the 
premises  might  have  been  let  by  the  executor  at  602.  a-year. 
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and  it  was  contended  that  he  was  entitled  to  a  verdiet  for 
the  full  amount  of  the  rent  reserved,  or  at  least  for  two 
jeaiB  and  three  quarters,  at  60/.  a-year.     The  learned  v. 

Judge  left  the  followug  questions  to  the  jury:  first,  did 
the  defendant  in  fact  derive  any  profit  or  advantage  from 
the  premises  as  executor;  and,  if  so,  to  what  amount? 
and  secondly,  could  the  defendant,  by  the  exercise  of 
reasonable  diligence,  have  derived  any  profit  or  advantage 
firom  them ;  and,  if  so,  to  what  amount  ?  The  jury,  in 
answer  to  the  first  question,  found  that  the  defendant  had 
derived  profit  firom  the  premises  for  a  quarter  of  a-year,  to 
the  amount  of  22L  10«.,  and  in  answer  to  the  second,  that 
the  defendant,  by  the  exercise  of  due  diligence,  might  have 
let  the  premises  for  60/.  a-year  for  two  years  and  three 
quarters,  amounting  to  165L  A  verdict  was  then  found 
for  the  plmntiff  for  the  full  amount  claimed  in  the  declara- 
tion, and  leave  was  reserved  to  the  defendant  to  move  to 
reduce  that  sum  to  1652.,  or  to  22L  10«.,  or  to  enter  the 
verdict  for  him. 

Talfourdj  Serjt,  in  Michaelmas  Term,  1847,  obtained  a 
rule  to  shew  cause  why  the  verdict  should  not  be  entered 
for  the  defendant,  or  why  the  damages  should  not  be 
reduced  to  165L,  or  to  222. 10«.,  or  to  1^. 

Channett,  Seijt,  and  BramtoeUy  shewed  cause.  First, 
the  plea  to  the  first  count  was  disproved,  even  if  it  raised 
the  question  of  the  defendant's  having  actually  derived 
{HX>fit  firom  the  premises ;  for  the  jury  found  that  he  had 
derived  profit  firom  them.  It  is  true  that  the  amount  of 
such  profit  was  found  to  be  only  22/.  10^.,  but  the  question  of 
amount  was  not  raised  by  the  pleadings;  the  only  ouestion 
was,  whether  the  defendant  had  derived  any  profit,  and 
that  being  found  in  the  affirmative,  the  defence  set  up 
&iled,  and  the  plaintifi^  was  entitled  to  the  full  amount 
claimed  by  his  declaration.     But,  in  the  next  place,  the 
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plea,  io  order  to  be  good,  most  be  understood  as  denying 
not  merely  that  the  defendant  actually  derived,  but  also 
that  he  might,  by  the  exercise  of  due  diligence,  have 
derived  profit  firom  the  premises,  and  will  therefore  be  so 
understood  after  verdict.  But  the  jury  have  found  that 
a  profit  of  166L  mi^t,  by  due  diligence,  have  been  made 
of  the  premises;  and  the  verdict  must,  at  all  events,  stand 
for  that  amount  Rubery  v.  Stevens  (a)  is  an  authori^  to 
shew  that  the  plea  must,  in  the  present  stage  of  the  pro- 
ceedings, be  so  understood.  To  measure  the  defendant's 
liabili^  by  the  amount  of  profit  actually  received  by  him, 
and  not  by  the  amount  which  but  for  his  own  negligence  he 
might  have  received,  would  in  effect  be  to  enable  him  to 
take  advantage  of  his  own  wrong;  and  would  be  opposed  to 
Hormdge  v.  WUscn  (i),  where  it  was  held  that  as  between 
the  lessor  of  the  testator  and  the  administrator  the  latter 
could  not,  upon  the  question  of  the  value  of  the  demised 
premises,  take  advantage  of  his  own  breach  of  covenant  to 
repair,  wliich  had  reduced  their  value;  but  that  the  value 
must  be  taken  at  what  the  premises  would  have  been  worth, 
if  the  covenant  had  not  been  broken.  The  neglect  of  the 
defendant  in  the  present  instance  amounts  to  a  devastavit; 
for  ^^  such  acts  of  negligence  or  careless  administration,  as 
defeat  the  rights  of  creditors,  or  legatees,  or  parties  entided 
to  distribution,  amounts  to  a  devastavit;"  Wim.  Exors. 
1417,  3rd  ed.;  1535,  4th  ed. ;  and  here  there  has  beeu 
negligence  defeating  the  right  of  a  creditor.  In  Tremeere 
V.  Morison  (c),  Bosanquet,  J.,  says,  "  The  general  rule 
18^  that  the  executor  of  a  lessee  is  liable  as  assignee, 
except  that,  with  respect  to  rent,  his  liability  does  not 
exceed  what  the  property  yields,"  that  is,  what  it  might 
with  proper  care  be  made  to  yield.  [iWottfe,  J.— The  plea 
says  only  that  the  premises  yielded  no  profit,  not  that  they 

(a)  4  B.  &  Ad.  241  ;  S.  C.  1  N.      Sc  D.  641. 
&  M.  182.  (c)  1  Bing.  N.  C.  89.  99 ;  S.  C. 

(b)  11  A.  &  E.  645  ;  S.  C.  3  P.      4  M.  &  Scott,  603. 


9. 
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were  of  no  value].  Farther,  the  plea  only  denies  that  the 
defendant  had  assets  at  the  oommenoement  of  the  suit, 
without  neg^ying,  his  having  had  assets  before  that  time, 
and  is  therefore  bad;  Beid  y,Lord  Tenterden  (a). 

Lastly,  the  rule  has  been  obtained  to  reduce  the  damages^ 
not  the  ddd^  and  therefore  the  24721  10«.,  which  is  the 
debt  found  by  the  verdict,  is  not  by  this  rule  sought  to  be 
disturbed.  Besides^  there  is  no  plea  of  never  indebted 
to  the  first  count,  and  the  amount  is  not  in  issue.  In 
M€tcmto$h  v.  fFeiller(b),  it  was  doubted  whether  the  plaintiff, 
in  an  action  of  debt,  was  bound  to  give  any  evidence  of  his 
debt  when  the  only  plea  on  the  record  was  payment,  and 
the  defendant  did  not  appear  to  support  the  plea. 

Hayes  {Talfaurd,  Serjt,  was  with  him)  in  support  of  the 
rule.  The  substantial  question  is^  what  is  the  extent  of  the 
defendant's  liability  as  executor.  He  could  not  waive  the 
term  unless  he  renounced  the  executorship.  In  WoUtuton 
V.  HakewiU  (c),  the  Court  says  that  an  executor  '*  may,  by 
proper  pleading,  dischaige  himself  from  personal  liability, 
by  ailing  that  he  is  no  otherwise  assignee  than  by  being 
executor,  and  that  he  has  never  entered  or  taken  possession 
of  the  demised  premises ;  and,  as  is  well  known,  from  all 
liability  as  executor,  by  alleging  that  the  term  is  of  no  value, 
and  that  he  has  fully  administered  all  the  assets  which 
have  come  to  his  hands."  Here,  it  is  true,  the  executor 
has  entered;  but  even  in  that  case  it  has  been  held  that  to 
an  action  in  the  debet  and  detinet  he  may  plead  that  he 
has  no  assets,  and  that  the  land  is  of  less  value  than  the 
rent,  and  pray  judgment  whether  he  shall  be  charged 
otherwise  than  in  the  detinet  only ;  Biliinghurst  v.  Speer* 
man(d);  Buckley  v.  jPirk{e).  Having  no  assets,  then,  the  de- 
fendant is  only  liable  for  the  profit  which  the  premises  actually 
yielded ;  1  Wms.  Sauod.  1 1 1  a,  n  (c),  6th  ed.    In  Homidge  v. 

(a)  4Tyrw.  111.  N.  R.  593. 

(h)  1  M.  &  Rob.  505.  {d)  1  Salk.  297: 

Cc)  3  M.  &  G.  297 ;  S.  C.  3  Scott,  (e)  Ibid.  316. 
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1848.         ffiboH  (a),  which  was  relied  upon  on  the  other  side,  there 
"^i;;^     was  an  actual  beneficial  occupation,  and  that  case  is  there- 
V.  fore  inapplicable.     On  the  other  hand,  Benmani  ▼.  Brem- 

ridge  {b)  is  a  decisive  authority  for  the  plaintiff.     In  that 
case  it  was  held  that  an  administrator  was  not  liable  to  pay 
rent  for  premises  demised  to  his  testator,  becaose  they  had 
not  actually  produced  any  profit    [fViUiams,  J. — That  was 
a  hasty  decision;  for  the  defendant  there  was  not  sued  as 
administrator,  and  yet  the  Court  says,  **  if  the  defendant 
were  not  in  possession,  he  could  not  be  liable  to  dischai^ 
the  rent  de  bonis  propriis;  for,  he  might  have  pleaded  that 
the  premises  were  of  less  value  than  the  rent,  and  that 
he  had  no  assets"  (c).     Surely  that  is  not  correct].     It  is 
not  necessary  to  rely  on  that  authority,  for  here  the  issue 
raised  by  the  pleadings  was  only  whether  the  executor  had 
actually  derived  any  profit  firom  the  premises.     It  was  not 
shewn  that  he  had  derived  any;  and  if  this  was  attributable 
to  his  neglect  he  may  be  made  responsible  for  it  in  equity, 
where  he  is  considered  as  a  trustee;  but  not  at  law,  where 
his  liability  upon  a  devastavit  is  limited  to  his  misapplication 
of  assets  which  have  actually  come  to  his  hands. 

CoLTifAN,  J.  (d). — The  case  of  Remnant  v.  Bremridge  has 
not  met  with  general  approbation.  In  Homidge  v.  WUson{d), 
PattesaUf  J.,  remarked  that  it  was  unintelligible  to  him 
as  reported.  However,  since  Bubery  v.  Stevens  (e),  I  take 
it  to  be  clear  law  that  an  executor  cannot  dischai^ge 
himself  in  toto,  firom  personal  liability  as  assignee  without 
shewing  that  the  premises  are  of  no  value,  and  that  he  has 
no  assets ;  and  it  is  difficult,  therefore,  to  see  how  Bemnant 
V.  Bremridge  can  be  sustained.  The  law,  as  there  laid  down, 
was  utterly  inapplicable  to  the  fiu^ts  of  the  case.  In  the 
present  case  the  plea  must  be  so  construed  as  to  make  it  a 

(a)  11  A.  &  E.  645  >  S.  C.  3  P.  (c)  8  Taunt  196. 

&  O.  641.  id)  WUde,  C.  J.,  WM  absent 

(fi)  8  Taunt  1 91 ;  S.  C.  2  Moore,  from  illneas. 

94.  (e)  4  B.  &  Ad.  241. 
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good  plea  if  possible;  and  therefore^  it  must  be  understood  to        1848. 
meaDy  not  only  that  the  defendant  has  not  received  any  profit     hopwood 
or  advantage  from  the  premises,  but  that  he  could  not  have  •- 

derived  any;  otherwise  the  plea  is  no  answer  to  the  action. 
The  replication,  then,  having  put  the  whole  plea  in  issue, 
the  question  is,  whether  the  defendant  had,  or  could  have, 
received  any  profit  or  advantage  fi'om  the  premises  to  the 
extent  of  the  rent,  or  any  part  thereof.  The  facts  disproved 
the  plea,  because  the  jury  found  that  the  defendant  might, 
by  the  exeroise  of  reasonable  diligence,  have  derived  a  profit 
to  the  extent  of  6(ML  a-year.  The  only  difficulty  in  the  case 
arises  firom  the  pleadings  and  the  nature  of  the  action.  The 
action  being  in  debt,  and  the  issue  on  the  only  plea,  which 
confesses  the  debt,  being  found  against  the  defendant,  it  is 
contended  that  the  plaintifi^  is  entitled  to  recover  the  full 
amount  laid  in  his  declaration,  that  is,  at  the  rate  of  the 
fiill  rent  of  90/.  a-year,  and  not  at  the  rate  of  60/.  a-year, 
the  amount  which  the  premises  might  have  produced 
annually.  On  consideration,  however,  I  think  that  the 
plea  ought  to  be  taken  distributively,  that  is,  that  it  must 
be  understood  as  meaning  that  the  defendant  did  not 
receive  the  whole  rent  reserved,  or  any  part  of  it;  and  I 
think  that  the  plaintiflF  is  entitled  to  recover  only  that 
amount  of  profit  which  might  have  been  derived  fix>m  the 
premises.     The  verdict  will  therefore  be  for  165L 

Maulb,  J. — I  am  of  the  same  opinion.  The  law  as  to 
the  liability  of  executors  in  these  cases  where  the  rent 
reserved  exceeds  the  value  of  the  premises,  is  involved  in 
some  difficulty  and  perplexity ;  but  upon  the  result  of  the 
cases,  as  well  as  upon  principle,  I  take  the  law  to  be,  that 
if  the  rent  be  greater  than  the  value  of  the  premises,  an 
executor  is  liable,  as  assignee,  to  the  extent  of  the  value  of 
the  premises;  and  if  the  value  equal  or  exceed  the  rent 
reserved,  then  he  b  liable  for  the  amount  of  the  rent 
reserved.  This  plea,  after  verdict,  is  to  be  understood  as 
meaning  that  the  defendant  had  no  special  assets  applicable 
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to  the  payment  of  the  rent;  that  is,  that  he  derived  no  value 
frotn  the  premises.  This  is  put  in  issue  by  the  replication, 
and  the  question  is,  how,  having  regard  to  the  tacts  found, 
the  verdict  is  to  be  entered.  The  jury  have  said  that  the 
defendant  might,  by  reasonable  diligence,  have  derived  a 
profit  from  the  premises  for  two  years  and  three  quarters, 
at  the  rate  of  60L  a-year.  The  defendant  entered  upon  the 
premises,  and  while  he  was  in  possession  he  might,  it  is 
obvious,  have  made  60iL  a-year  by  them,  if  he  had  pleased ; 
and  it  is  immaterial  to  consider  whether  he  made  the  best 
use  of  the  opportunity.  Taking,  then,  these  facts  in  con- 
nection with  the  plea,  (as  it  must  be  understood  to  be  a 
good  plea),  the  result  is  that  the  defendant  has  had  a  profit 
and  advantage  to  the  extent  of  165L  The  only  other 
question  is  as  to  the  amount  for  which  the  verdict  should 
be  entered ;  for  it  is  contended  for  the  plaintifi^  that  upon 
these  pleadings  he  is  entiUed  to  the  fiiU  amount  of  his 
demand  claimed  in  the  declaration.  Looking  merely  to  the 
abstract  justice  of  the  case,  there  is  no  doubt  the  defendant 
is  only  liable  to  the  extent  of  \65L  ;  but  a  difficulty  arises 
fix>m  there  being  no  plea  of  never  indebted  to  the  first 
count,  but  only  this  plea  which  is  found  against  the  defend- 
ant I  think,  however,  that  we  may  read  it  distributively, 
that  is,  as  alleging  that  as  to  each  part  of  the  plaintifi^s 
demand  the  defendant  has  no  assets  to  meet  that  part; 
then,  to  the  extent  of  1 65/.,  the  plea  has  been  disproved, 
and  proved  as  to  the  residue. 

Williams,  J. — I  have  no  doubt  that  it  was  my  duty  at 
the  trial  to  construe  the  plea  in  the  sense  in  which  it  would 
be  construed  after  the  verdict,  to  make  it  good,  that  is,  that 
the  premises  were  of  no  value.  I  have  had  great  doubts 
whether  the  plea  can  be  read  distributively,  but  upon  the 
whole  I  concur  with  the  rest  of  the  Court  that  we  may  so 
take  it,  and  that  the  verdict  should  be  reduced  to  165L 

Rule  absolute  to  reduce  the  verdict  to  166L 
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1848. 


Newton  and  TTx.  v.  Boodle  and  Others. 

In  this  action  the  defendants  had  judgment     In  Michael*  The  Court 
mas  Term,  1846,  the  plaintiffs  obtained  a  rule  nisi  for  a  new  jarisdiction  to 
trial,  which  was  afterwards  discharged  with  costs,  to  be  paid  JjJ^JJ^^^^f 
by  both  plaintiffi.     In   Easter  Term,  1847,  a  rule  was  tbe  record 

,  -  ,  returned  by 

obtained  on  behalf  of  Mrs.  Newton,  to  rescind  so  much  of  the  Chief  Jos- 
that  order  as  directed  the  costs  to  be  paid  by  her;  but  that  of  error, 
rule  also  was  dischanred  with  costs.     An  order,  also,  was      Sembie/ifKi 

^  ^  omission  in  the 

made  by  Crestioellf  J.,  at  Chambers,  which   was  subse-  transcript  be 
quently  made  a  rule  of  Court,  charging,  under  1  &  2  Vict,  that  the  propo* 
c  110,  s.  14,  a  sum  of  stock  held  in  trust  for  Mrs.  Newton,  Sm  dlmi- 
with  the  payment  of  the  above  mentioned  costs.     A  writ  of  o.**^"  ">  ••- 

nffniDff  errofi. 

error  was  brought  upon  the  judgment  of  this  Court,  which 
the  Exchequer  Chamber  affirmed.  A  writ  of  error  having 
afterwards  been  brought  to  the  House  of  Lords,  upon  tbe 
judgment  of  the  Exchequer  Chamber ; 

The  plaintiff,  in  person,  now  moved  that  the  transcript 
might  be  amended,  by  inserting  the  rules  above  mentioned. 
[WUdey  C.  J. — The  writ  of  error  is  directed  to  me,  and  not  to 
the  Court;  how  can  the  Court  interfere  with  my  return  to 
it?]  The  return  of  the  Chief  Justice,  it  is  submitted,  is  the 
return  of  the  whole  Court  In  Bac.  Abr.  tit.  *^Errof^  (E.), 
it  is  laid  down,  that  **  if  the  Judges  of  the  Common  Pleas 
or  other  Judges,  upon  a  writ  of  error,  will  not  certify  all  the 
record,  the  party  that  sues  the  writ  of  error  may  allege 
diminution  of  the  record,  and  pray  a  writ  to  the  justices 
that  certified  the  record  before,  to  certify  the  whole  record." 
[Maule,  J. — Is  it  not,  then,  your  proper  course  to  allege 
diminution?]  The  writ  commands  the  Chief  Justice  to 
send  **  a  transcript  of  the  record  and  proceedings  of  the 
plaint  aforesaid,  toith  all  things  touching  the  same^ — words 
general  enough  to  include  the  rules  in  question*    MelUsh  v. 
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1848. 


Newton 

9, 
BOOOLB 

and  Othen. 


Richardsan  (a),  and  Gulfy  v.  7%«  Bishop  of  Exeter  {b),  are 
authorities  in  support  of  this  application.  [Wilde,  C.  J. — 
In  the  latter  case  the  rules  formed  no  part  of  the  return ; 
the  defendant  set  them  out  in  the  assignment  of  errors,  and 
that  course  was  disapproved  of  by  Parke,  6.,  who  said,  *^  It 
is  the  first  time,  and  probably  it  will  be  the  last,  that  any 
objection  arising  out  of  collateral  matters  has  been  taken  on 
a  writ  of  error^  (c)].  In  Mellish  v.  Richardson  (a),  it  appears 
that  the  record  was  amended  by  the  Court  below,  and  the 
order  of  amendment  was  made  part  of  the  record  as  sent 
up  to  the  Court  of  Error;  and  there  is  greater  reason 
here,  for  making  the  present  rules  part  of  the  record, 
as  they  have  the  effects  of  judgments;  I  &  2  Vict  c.  110, 
s.  18. 


Maule,  J. — If  you  complain  of  the  return  of  the  Chief 
Justice,  you  should  do  so  to  the  Court  where  the  return  is 
made.     This  Court  cannot  entertain  the  question. 

Wilde,  C.  J. — Your  motion  is  opposed  to  all  precedent 

Rule  refused. 


Interlocutory 
mlet  for  the 
pajment  of 
costs  do  not 
form  part  of 
the  record, 
notwithstand- 
ing the  18th 
section  of 
1  &  2  Vict. 
c.  1 10,  which 

£>esUiem 
e  effect  of 
judgments. 


On  a  later  day  in  this  Term,  the  plaintiff,  in  person,  moved 
for  a  rule  nisi  calling  on  the  defendants  to  shew  cause  why 
the  plaintifis  should  not  be  at  liberty  to  enter  the  above  men- 
tioned rules  on  the  judgment  roll,  and  to  make  a  corres- 
ponding amendment  in  the  transcript.  He  again  referred 
to  MelUsh  V.  Richardson,  and  to  the  operation  of  the 
18th  section  of  the  1  &  2  Vict  c.  110,  in  giving  orders  and 
rules  of  Court  the  effect  of  judgments,  citing  Tolson  v. 
Dykes  (d),  where  it  was  held  by  Lyndhurst,  L.  C,  that  a 


(a)  9  Biog.  125;  S.  C.  2  M.  & 
Scott,  191. 
ib)  10  B.  &  C.584 ;  5  M.  &  R. 


45*^ 


/• 


(c)  10  B.C.  614. 
{d)  1  Phil.  439. 
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person  who  had  lain  in  prison  for  twelve  months  under  an 
attachment  for  disobedience  to  an  order  of  the  Court  of 
Chancery,  ordering  him  to  pay  certain  costs  amounting  to 
less  than  20il,  was  entitled  to  be  discharged  under  the 
48  Gea  3,  a  123,  on  the  ground  that  by  the  18th  section 
of  the  1  &  2  Vict  a  110^  an  order  of  a  Court  of  equity 
for  the  payment  of  costs  had  the  effect  of  a  judgment. 
{JMauk,  J. — A  writ  of  error  lies  only  upon  sl  judgment;  but 
the  statute  does  not  make  rules  and  orders,  judgments;  it 
only  gives  them  **  the  effect  of  judgments."  If  your  argu- 
ment be  valid,  it  would  follow  that  all  decrees  and  orders 
of  Courts  of  equity,  and  all  orders  in  bankruptcy  and 
lunacy,  for  the  payment  of  money  are  judgmenUj  and  are 
removable  by  writ  of  error].  He  referred  also  to  Tod  v. 
Tod  {a). 


1848. 


Newton 

BOODLK 

and  Others. 


CoLTMAK,  J.  (ft). — There  is  no  ground  for  granting  this 
rule.  In  MeUish  v.  Richardson  the  question  was  much  con- 
ridered;  and  Tindaly  C.  J.,  in  delivering  the  opinion  of  the 
Judges,  after  stating  that  the  pleadings,  the  continuance  of 
the  suit  and  process,  the  finding  of  the  jury  upon  any  issue 
of  fact,  and  the  judgment  of  the  Court  below^  form  the 
record,  adds,  **  but  the  orders  or  rules  for  amendments  of 
proceedings,  made  by  a  Court  in  the  progress  of  a  suit  therein 
depending,  do  not  fall  within  the  description  of  any  part  of 
the  record."  **And  we  cannot  but  observe  that  no  pre- 
cedent has  been  cited  at  the  Bar  in  which  an  entry  similar 
to  that  contended  for  by  the  plaintiff^  in  error,  is  to  be  found. 
So  strictly  has  the  law  considered  that  the  pleadings  in  the 
suit,  and  the  judgment  proceeding  thereon,  shall  form  the 
only  grounds  of  the  record;  that  when  it  was  found  expedient 
that  the  opinion,  in  point  of  law,  of  the  Judge  who  tried  the 
cause  should  be  made  the  subject  of  revision  by  a  superior 
Court,  the  Statute  of  Westminster  the  second  (13  £dw.  1,) 


VOL.  VL 


(a)  I  Bligh.  N.  S.  639. 

(6)  Wilde,  G.  J.,  was  absent  from  illness. 

A  A 


D.   &   L. 
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1848.       expressly  gave  authority  for  that  purpose,  by  a  bill  of 

Newton      c^ceiption&/*    I  am,  therefore,  of  opinion  that  interlocutory 

^'  rules  form  no  part  of  the  record.     And  it  does  not  appear 

•ad  Othen.    to  me  that  the  statute  of  Victoria  has  made  any  alteration 

in  this  respect;  for  although  it  gives  these  rules  and  orders 

the  force  of  judgments,  it  does  not  make  them  part  of  the 

record.     No  case   has   been    cited  which    supports   this 

motion,  and  MeUUh  ▼.  Richardson  (a)  is  against  it.     I, 

therefore,  think  there  is  no  ground  for  this  application. 

Maule,  J. — I  am  of  the  same  opinion.  Accorduig  to 
the  established  practice,  these  orders  form  no  part  of  the 
record ;  they  are  made  upon  grounds  which  do  not  appear 
upon  the  record ;  and  therefore  they  are  not  fit  subjects  for 
a  writ  of  error.  The  statute  of  Victoria,  indeed,  gives  these 
orders  the  effect  of  judgments,  but  that  is  only  for  the  pur- 
pose, it  seems  to  me,  of  adding  to  the  already  existing 
remedy  by  attachment,  the  more  effectual  remedy  of  an 
execution  against  the  property  of  the  debtor.  If  it  had 
been  intended  that  the  statute  should  introduce  so  great 
an  alteration  in  the  law  as  to  give  a  writ  of  error  upon 
all  these  orders,  the  intention  would  certainly  have  been 
expressed  in  distinct  terms,  and  would  not  have  been  left 
to  be  collected  by  inference. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  quite 
clear  that  these  rules  formed  no  part  of  the  record  before 
the  statute  of  Victoria,  and  that  that  statute  has  not  made 
any  change  in  this  respect 

Rule  refused. 

(o)  9  Bing.  125. 
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1848. 

Hayteb  and  Another  v.  Fish. 

MSYLESy  Seijt,  on  a  former  day^  obtained  a  rule  calling  A  defendant 
on  the  pkintiffi  to  shew  cause  why  they  should  not  carry  in  enter  a  sug- 
the  record;  and  why  the  defendant  should  not  be  at  Uberty  ^^?^  ^ 

'  •'  ^    deprive  the 

to  enter  a  suggestion  to  deprive  the  plaintiffs  of  their  costs,  plaintiff  of 

under  the  129th  section  of  the  County  Courts'  Act  (9  &  10  the  9  &  lo 

Vict  c.  95);  and  why  the  plaintiffe  should  not  pay  the  costs  ^'J^9%p^ 

of  the  applicadon.     The  defendant's  affidavit,  upon  which  "•'^^g  opt  a 

/  *  '  pnmk  facie 

the  motion  was  made,  stated  that  the  plaintiffs  carried  on  case,  which  is 
business  at  52,  Mark  Lane,  in  the  city  of  London ;  that  the  pUdntifr/ 
this  action  was  commenced  in  July,  1848,  for  the  recovery  ^^^^^^^^^'^ 
of  811  15«.  for  goods  sold  and  delivered,  and  that  at  the  for  entering  a 

•  \    \    t»  \       c\  t  i»i         .         ^Ti  «i       suggeftion,  the 

trial  before  the  secondary  of  the  city  of  London,  m  the  Court  will  not 
month  of  August,  the  plaintiflb  obtained  a  verdict  for  that  Srguggwtion 
amount;  that  before  and  at  the  time  that  the  action  was  m«y^t>^- 

▼ersed. 

commenced,  the  defendant  dwelt  and  carried  on  his  busi- 
ness at  Prince's  Row,  Pimlico,  in  the  county  of  Middlesex, 
and  that  all  the  goods  were  delivered  to  the  defendant  at 
his  said  residence  in  Prince's  Row,  Pimlico;  that  at  the 
time  when  this  action  was  commenced,  the  plaintifis  did 
not,  nor  did  either  of  them,  dwell  more  than  twenty  miles 
from  the  defendant,  but,  on  the  contrary,  both  the  plaintifiEs 
then  and  still  dwelt  within  twenty  miles  from  the  defendant; 
that  the  cause  of  action  arose  in  a  material  point  within  the 
jurisdiction  of  the  Court  within  which  the  defendant  dwelt 
and  carried  on  his  business  at  the  time  this  action  was  com* 
menced ;  that  the  place  where  the  defendant  dwelt  before 
and  at  the  time  when  this  action  was  commenced,  and 
where  he  still  dwelt,  and  where  the  said  goods  were 
delivered,  was,  at  the  time  when  this  action  was  com- 
menced, and  still  was  within  the  jurisdiction  of  the  County 
Court  of  Middlesex ;  that  that  Court  was  then  open  and 
established ;  that  a  plmnt  might  have  been  entered  in  the 
said  Court  for  the  said  sum  of  821 15«.  before  and  at  the 

A  A  2 
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1 848.        time  when  this  action  was  commenced,  and  that  the  defendant 

Haytee       ™igtt  have  been  summoned  to  the  said  Court  for  the  said 

and  Another    gu^ ;  that  neither  of  the  plaintiffs  nor  the  defendant  were, 

Fjbh.         when  the  action  was  commenced,  or  ever  had  been,  an 

officer  of  the  said,  or  of  any  other  County  Court,  nor  was 

any  officer  of  the  said  County  Court  in  any  way  a  party 

to  the  action ;  and  that  the  Judge  who  tried  the  cause  did 

not  certify  that  the  action  was  fit  to  be  brought  in  a  superior 

Court. 

Simon  now  shewed  cause.  The  affidavit  is  insufficient  to 
entitle  the  defendant  to  enter  a  suggestion;  it  does  not  dis- 
tinctly shew  that  the  plaintiffs  and  the  defendant  dwelt  within 
twenty  miles  of  each  other ;  it  does  not  even  state  where 
the  plaintiffs  dwelt  The  affidavit  also  fails  to  point  out 
which  of  the  eleven  district  County  Courts  of  Middlesex 
had  jurisdiction  in  this  case.  Further,  the  affidavit  does 
not  specify  in  what  material  point  the  cause  of  action  arose 
within  the  jurisdiction  of  the  County  Court. 

Byles^  Seijt,  in  support  of  the  rule.  The  affidavits  which 
are  made  in  support  of  these  applications,  are  not  to  be 
construed  with  the  strictness  which  would  be  applied  to 
pleadings.  It  is  sufficient  if  they  make  out  a  prima  facie  case ; 
Butler  V.  Comey  (a).  The  affidavit  in  this  case  follows  the 
words  of  the  act  with  respect  to  the  distance  between  the 
plaintiffs'  and  defendant's  places  of  abode;  and  as  to  the 
omission  to  mention  the  particular  district  County  Court, 
the  act  of  Parliament  makes  no  mention  of  them  whatever, 
but  speaks  only  of  County  Courts.  [He  was  then  stopped 
by  the  Court.] 

CoLTMAN,  J. — Butler  v.  Comey  establishes  that  it  is 
only  necessary  for  the  defendant  to  make  out  a  prim&  fiu:ie 
case  to  entitle  himself  to  enter  the  suggestion,  and  in  this 

(a)  2  Ezch.  474,  S.  C.  ait/e,  p.  45. 
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case  we  think  that  enough  has  been  stated  to  justify  the        1B48. 
motion.  ^tT'^'^      ' 

UAYTIiR 

and  Another 

-Byles,  Seijty  asked  that  the  rule  might  be  made  absolute.        Fish. 
with  costs. 

Pbr  Curiabl — As  it  is  open  to  the  plaintiflb  to  traverse 
the  suggestion,  the  costs  of  the  application  cannot  be  given 
now,  but  must  abide  the  result  of  the  traverse 

Rule  absolute  accordingly  (a), 
(a)  See  Peterson  and  Amoiher  v.  Dams,  ante,  p.  79* 


Keabns  v.  Durell. 

LI  EBT  by  the  payee  against  the  maker  of  a  promissory  The  defendant 

note  for  20L  payable  on  demand.  t^onV"" 

Second  plea;  that  before  and  at  the  time  of  the  making  promiwory 

,  ,  .     ,  ,  °   note,  that  the 

of  the  said  promissory  note,  the  plaintiff  was  illegally  pos-  olaintiffwronff. 
sessed  of  certain  goods  and  chattels  of  the  defendants,  and  his  goods, 
wrongfully  and  illegally  detained  the  same  from  the  defendant  "ii^e^^^ 
without  any  right  or  tide  so  to  do,  and  refused  to  pve  up  wp»  "njc«»  b« 
the  same  to  the  defendant,  although  often  requested  so  to  plaintiff  a 
do,  unless  he,  the  defendant,  would  make  his  promissory  noteTtfaat 
note  in  writing,  and  would  thereby  promise  to  pay  to  the  ^^^JTtbe '"^^^ 
plaintiff  the  sum  of  20L  on  demand,  and  deliver  the  said  promissory 
note  to  the  plaintiff;  whereupon  the  defendant,  in  order  to  upon,  and  do- 

livered  it  to 
the  plaintiff,  to 
obtain  possession  of  his  goods ;  and  that  except  as  aforesud  there  was  no  consideration,  &c. ! 
Held,  on  qiccial  demurrer,  that  the  plea  was  bad,  and  was  no  answer  to  the  action. 

SemUe^  the  plea  would  have  been  good ;  if  it  had  averred  the  circumstances  under  which  the 
plaintiff  obtained  possession  of  the  goods,  or  averred  that  the  plaintiff  knew  he  had  no  right  to 
thej^oods. 

To  an  action  by  payee  against  maker  of  a  promissory  note,  payable  on  demand,  a  plea  that 
the  note  was  made  and  delivered  on  account  of  a  balance  claimed  by  the  plaintiff,  and  upon  an 
agreement  that  the  plaintiff  should  not  enforce  payment  unless  a  balance  was  really  due, 
with  an  averment  that  no  balance  was  due,  is  a  good  plea,  trithout  alleging  the  agreement  to  be 
in  writing  (a). 

(a)  B&i  Adawu  v.  fFordUy,  I  M  &  W.  374,  and  Capner  v.  Mincher,  ante,  vol.  2,  p.  694. 
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1848.  regain  possession  of  his  said  goods  and  chattels,  did,  to  wit, 
OD,  &c.,  make  the  said  promissory  note  in  manner  and  form, 
&C.,  and  delivered  the  same  to  the  plaintiff  for  the  purpose 
aforesaid,  and  for  no  other  purpose,  and  on  no  other  account 
whatsoever.  And  the  defendant  avers  that,  except  as  herein- 
before mentioned,  there  never  was  any  value  or  considera- 
tion whatever  for  the  making  of  the  said  note,  and  the 
plaintiff  now  holds,  and  always  held,  the  sud  promissory 
note  without  any  value  or  consideration  whatever.  Verifi- 
cation. 

Third  plea,  that  before  the  making  of  the  said  promissory 
note  there  had  been,  and  were,  certain  accounts  between 
the  plaintiff  and  the  defendant,  and  the  phdntiff,  at  the 
time  of  the  making  of  the  said  note,  alleged  that  there  was 
then  a  balance  due  from  him  on  such  accounts,  which  was 
unpaid  and  unsettled.  And  the  defendant  further  says;, 
that  thereupon  he,  the  defendant,  to  wit,  on,  &c.,  at  the 
request  of  the  plaintiff,  and  on  the  fiuth  of  such  allegation 
of  the  plaintiff,  made  and  delivered  to  the  plaintiff  the  said 
promissory  note  for  and  on  account  of  the  alleged  balance 
stated  by  the  plaintiff  to  be  then,  at  the  time  of  the  making 
and  delivery  of  the  said  note,  due  on  the  said  accounts 
fi*om  the  said  defendant  to  the  said  plaintiff,  and  that  the  said 
note  was  made  and  delivered  as  aforesaid,  on  the  condition 
that  the  plaintiff  should  not  demand  payment  of  the  said 
note,  unless  it  should  appear  that  such  balance  was  due. 
And  the  defendant,  in  fact,  says,  that  at  the  time  of  the 
making  of  the  said  note,  there  was  not  any  balance  or  sum 
of  money  whatever  due  from  the  defendant  to  the  plaintiff 
on  the  said  accounts,  or  unsettled  claims,  as  alleged  by  the 
said  plaintiff,  nor  was  the  defendant  then  indebted  to  the 
plaintiff  in  any  sum  of  money  whatever,  as  the  balance  of, 
or  on,  such  accounts,  or  in  respect  thereo£  And  so  the 
defendant  says,  that,  except  as  aforesaid,  there  never  was  any 
value  or  consideration  whatever  for  the  making  of  the  said 
note,  and  the  plaintiff  now  holds  and  always  held  the  same 
without  any  value  or  consideration  whatever.  Verification. 
Special  demurrers  to  both  pleas,  and  joinders. 


DvRELL. 
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Qmehf  in  sopport  of  the  demurrers.    The  second  plea  is        1848. 
bad  for  ambigui^ ;  for  it  is  uncertain  whether  the  defence       KeIrns 
set  up  by  it  be  duress  of  goods,  or  want  of  consideration. 
If  both  be  relied  upon,  the  plea  is  bad  for  duplicity ;  for, 
although  the  want  of  consideration  is  badly  pleaded — the 
circnmstances  which  occasioned  the  want  of  consideration 
not  being  stated — a  pka  is  not  the  less  double,  because  one 
of  the  grounds  of  defence  is  badly  pleaded ;  Stephens  y. 
Undertoood{ay    But  the  want  of  consideration  is  not  here 
averred  absolutely,  but  is  so  connected  with  the  first  part  of 
the  plea  that  a  traverse  of  it  would  be  immaterial,  and  it 
would  in  effect  be  put  in  issue  by  a  traverse  of  the  duress ; 
AtkhuanY.  Damesib).  [Mauky  J. — The  want  of  consideration 
is  stated  as  a  deduction  from  the  facts  stated  in  the  former  part 
of  the  plea.    The  words  are,  **  except  as  hereinbefore  men- 
tioned, there  never  was  any  value.'^    Then  the  defendant 
must  rely  upon  the  duress  of  goods;  but  that  is  no  answer  to 
the  action ;  Skeaie  v.  Beak(c).    The  only  duress  which  avoids 
a  contract,  is  duress  of  the  person ;  per  Parke,  B.,  in  Atlee  v. 
Backhouse (d).     ''There  is  no  doubt,**  says  that  learned 
Judge,  ''  of  the  proposition  laid  down  by  Mr.  Erie,  that 
if  goods  are  ¥rrongfully  taken,  and  a  sum  of  money  is  paid, 
simply  for  the  purpose  of  obtaining  possession  of  those  goods 
again,  without  any  agreement  at  all,  especially  if  it  be  paid 
under  protest,  that  money  can  be  recovered  back ;  not  on 
the  ground  of  duress,  because  I  think  that  the  law  is  clear, 
although  there  is  some  case  in  Viner's  Abridgment  to  the  con- 
trary (e),  that,  in  order  to  avoid  a  contract  by  reason  of  duress, 
it  must  be  duress  of  a  man*s  person,  not  of  his  goods;  and  it  is 
so  laid  down  in  Sheppard's  Touchstone  (/): — ^but  the  ground 
is,  that  it  is  not  a  voluntaiy  payment  If  my  goods  have  been 
wrongiuUy  detained,  and  I  pay  money  simply  to  obtain 

(a)  4  Bing.  X.  C.  655 ;  S.  C.  &  D.  597. 

6  Scott,  402,  nom.  Stevetum  v.  ((I)  3  M.  &  W.  633, 650. 

IMderwood,  6  Dowl.  737.  (fi)  Citing  Vin.  Abr.  Duresi, 

(6)  11   M.  &  W.  236  ;   S.  C.  B.  3 ;  1  Roll.  Abr.  687. 

2  Dowl.  778,  N.  S.  (/)  Citing  p.  61. 

(e)  11  A.  &£.  983;  S.  C.  3P. 
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1848.  them  again,  that  being  paid  under  a  species  of  duress  or 
constraint,  may  be  recovered  back ;  but  if,  while  my  goods 
are  in  possession  of  another  person,  I  make  a  binding  agree- 
ment to  pay  a  certain  sum  of  money,  and  to  receive  them 
back,  that  cannot  be  avoided  on  the  ground  of  duress." 
[Mauky  J. — No  doubt,  if  the  agreement  be  a  binding 
offreement.']  In  Parker  v.  The  Great  Western  Railway 
Company  {a\  money  paid  under  protest  was  recovered  back; 
but  here  the  note  was  given  without  any  protest,  and  if  it 
had  been  money  and  not  a  note,  it  may  be  questioned 
whether  it  could  have  been  recovered  back  in  an  action  for 
money  had  and  received. 

The  third  plea  is  also  bad.  It  states,  that  the  note  was 
obtained  by  a  fraudulent  misrepresentation;  and,  further, 
that  though  on  its  face  payable  on  demand,  it  was,  in  fact, 
payable  only  on  a  condition.  Each  of  these  allegations  is 
an  answer  to  the  action,  and  the  plea  is  therefore  double. 
[^Maide^  J. — The  fraudulent  representation  is  not  said  to 
have  been  made  knowingly,  therefore  the  defence  of  fraud 
is  not  raised.]  Then  the  plea  merely  sets  up  an  agreement 
between  the  parties  that  a  note,  payable  on  demand,  should 
not  be  payable,  except  upon  a  condition.  This  agreement, 
however,  is  not  stated  to  be  in  writing;  and  unless  it  be  in 
writing,  it  is  inoperative;  for  the  terms  of  a  written  instru- 
ipent  cannot  be  varied  by  parol.  It  is  not  the  Statute  of 
Frauds,  but  the  common  law,  which  requires  such  an  agree* 
ment  to  be  in  writing;  and  therefore  the  plea  is  bad,  for  not 
stating  it  tq  have  been  in  writing. 

Peacochy  contrL  The  second  plea  is  a  special  plea,  that 
there  was  no  consideration;  and  Atkinson  v.  Davies  (b)  is 
an  authority  in  favour  of  such  a  plea.  The  duress  is  not 
relied  upon  further  than  as  shewing  that  there  was  no  con- 
sideration for  the  note ;  and  it  is  therefore  unnecessary  to 
controvert  the  doctrine  laid  down  in  the  passage  cited  on 

(«)  7  M.  &  G.  253;  S.  C.  7  Scott,  N.  R.  835. 
(6)  11M.&W.236. 
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the  Other  side,  from  the  judgment  of  Parke,  B.,  in  Atlee  v.        1848. 
Backhouse  (ay,     In  Astley  t.   Reynolds  {b)y   indeed,  it  was       kearn§ 
decided,  that  money  had  and  received  would  lie  to  recover  «- 

DuftELL. 

a  sum  paid  under  duress  of  goods.  But  the  only  question 
here  is,  does  not  the  plea  sufficiently  disclose  the  want  of 
consideration?  If  the  plaintiff  claimed  any  right  to  the 
goods,  he  should  have  replied  it,  as  the  circumstances  giving 
him  title  must  be  peculiarly  within  his  own  knowledge; 
Undon  v.  Hooper  {c). 

The  third  plea,  also,  like  the  second,  is  in  substance  a 
plea  that  there  was  no  consideration  for  the  note.  It  shews 
that  the  note  was  given  for  the  balance  of  an  account,  and 
that,  in  fiict,  there  was  no  balance,  and,  consequently,  no 
consideration.  The  objection  that  the  plea  states  an  agree- 
ment to  vary  the  note,  and  does  not  state  that  agreement 
to  have  been  in  writing,  is  unfounded;  the  plea  in  substance 
states,  that  when  the  note  was  delivered  to  the  plaintiff,  it 
was  delivered  upon  the  condition,  that  he  should  enforce  it 
only  in  a  certain  event.  If  the  plaintiff  were  to  recover  on 
the  note,  the  defendant  would  recover  back  the  amount  by 
an  action  on  the  agreement.  If  the  plea  be  good,  circuity 
of  action  is  avoided,  and  this,  it  is  submitted,  is  a  test  of 
the  goodness  of  the  plea. 

Couch,  in  reply.  The  second  plea  does  not  shew  that 
the  goods  were  given  up  to  the  defendant  without  any  con- 
sideration. It  was  not,  indeed,  necessary  to  negative  every 
imaginable  circumstance  which  would  have  been  consistent 
with  the  existence  of  a  valid  consideration ;  it  would  have 
been  sufficient  to  have  set  forth  the  circumstances  under 
which  the  plaintiff  did  in  fact  possess  himself  of  the  goods; 
for  the  Court,  being  thus  enabled  to  decide  whether  the 
plaintiff's  possession  was  legal  or  not,  would  at  the  same 
time  have  been  in  a  position  to  see  whether  there  was  any 

(«)  3  M.  &  W.  650.  (c)  Cowp.  414. 

{b)  2  Stra.  915. 
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1848.  ooDsidenition  for  the  note.  Bot,  fbrtber,  the  deliveriiig  op 
of  the  goods  without  compelliDg  the  defendant  to  resort  to 
an  action  for  their  recoveiy,  is  a  good  conndenition.  In 
Haigh  v.  Brooks  (a)  it  was  held,  that  the  ^ving  up  a  void 
guarantee  upon  request,  was  a  sufficient  consideration  to 
support  a  promise.  [ffiOiams,  J. — It  was  doubtful  whether 
that  guarantee  was  good  or  bad.]  At  all  events,  it  is  con- 
sistent with  the  plea  that  the  right  to  the  possession  of  the 
goods  was  in  question,  and  that  the  note  was  given  to  avoid 
all  dispute,  which  would  have  been  a  good  consideration ; 
GnlUver  v.  Co9ens(b). 

The  objection  to  the  third  plea  has  not  been  met.  In 
Rawson  v.  Walker  (c)  it  was  held,  that  the  maker  of  a 
promissory  note  payable  on  demand,  could  not  pve  parol 
evidence  of  an  agreement  that  the  note  should  be  payable 
on  a  contingency  only.  [Coltman,  J. — But  it  does  not 
follow  fix)m  that  case  that  such  an  agreement  should  be 
stated,  in  pleading,  to  have  been  in  writing.] 

CoLTMAK,  J. — We  are  all  of  opinion  that  the  third  plea 
is  good.  It  states  in  substance  a  good  defence  to  the  action, 
viz.,  that  there  was  no  consideration  for  the  note;  and  it 
was  not  necessary  to  aver  that  the  agreement  not  to  enforce 
the  note,  if  nothing  was  due  on  the  balance  of  the  account, 
was  in  writing.  The  second  plea  may  be  open  to  some 
doubt  If  it  had  alleged  that  the  plaintiff  knew  he  had 
no  right  or  pretence  for  detaining  the  goods,  I  should  have 
thought  the  plea  good;  but  in  the  absence  of  all  allegation 
of  the  circumstances  under  which  the  right  to  detain  was 
claimed  by  the  plaintiff,  I  think  the  plea  is  bad. 

Maulb,  J. — It  is  alleged  in  the  third  plea,  that  the  note 
was  made  and  delivered  on  condition  that  the  defendant 
should  not  be  called  upon  to  pay  it,  if  no  balance  was  due. 

(a)  10  A.  &  E.  309 ;  S.  C.  2  P.  (6)  1  C.  B.  788. 

kD.477;  InError,  4P.&D.288.         (c)  1  Stark.  361. 
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That  aUegadon  does  not  contradict  the  terms  of  the  pro- 
miasory  note.    I  agree  that  the  second  plea  is  bad. 

Williams,  J. — I  also  think  that  the  third  is  a  good  plea. 
It  states  that  there  was  no  consideration  for  the  note,  and  it 
^ews  that  by  setting  out  the  circumstances  under  which 
it  was  given.  I  have  great  difficulty  as  to  the  second  plea. 
I  do  not  know  any  authority  for  the  proposition  that  the 
delivery  up  of  goods  by  a  person  who  has  no  right  to  the 
possession  of  them,  is  a  good  consideration  for  a  promis- 
sory note.  But  I  am  not  prepared  to  say  that  a  state  of 
things  might  not  exist  in  which  it  might  be  a  good  con- 
sideration; and  if  such  a  state  of  circumstances  can  arise, 
the  second  plea  is  insufficient 
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ELSABMS 

V. 
DOEBLL. 


Judgment  for  the  Plaintiff  on  the  second  plea, 
for  the  Defendant  on  the  third. 


Smith  v.  Marsack. 

Assumpsit  on  two  bau  of  exchange. 

The  first  count  stated  that  on,  &c.,  Owen  Smith  made  To  a  count 
his  bill  of  exchange,  and  directed  the  same  to  a  person  by^ndonee 
described  in  the  bill  as  Mrs.  Warner,  and  thereby  required  35«erdefend- 
her  to  pay  to  his  order  10/.,  three  months  after  date ;  that  "t  pleaded, 
O.  S.  indorsed  to  the  defendant,  who  indorsed  to  the  indorsee,  and  ' 

1   •    4.*ir   c  plaintiff  were 

plaratlff,  &C  fbe  same  per- 

sou,  and  tnat 
plaintiff  would 
be  liable  upon  tbe  bill  to  tbe  defendant,  in  tbe  event  of  tbe  latter  paying  it.     Replication,  tbat 
the  plaintiff  indorsed  to  defendant,  in  order  tbat  tbe  latter  migbt  re-indorse  it  to  bim  as  surety 
for  tne  acceptor,  and  tbat  tbere  was  no  consideration  for  tbe  plaintiff's  indorsement  to  defendant. 

Held,  tbat  tbe  replication  was  an  answer  to  tbe  plea,  and  no  departure. 

To  a  count  upon  a  bill  by  indorsee  against  acceptor,  a  plea  tbat  tbe  drawer  was  a  married 
woman  at  tbe  time  of  tbe  indorsement,  and  tbat  ber  busband  did  not  autborixe  or  consent  to 
ber  indorsement,  was  beld  bad,  on  tbe  ground  that  tbe  defendant  was  not  at  liberty  to  deny  tbe 
maker's  power  to  indorse,  after  baving,  by  bis  acceptance  of  tbe  bill,  asserted  tbat  sbe  bad  tbe 
power  in  question. 
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1848.  The  seoond  count  stated  that  one  Caroline  Warner  made 

Smith        ^^^  ^^H  of  exchange^  directed  to  defendant,  and  thereby 

^  ^'  required  defendant  to  pay  to  her  order  lOL  two  uionths 

after  date;  that  defendant  accepted  the  bill,  and  C.  W. 

indorsed  it  to  plidntifF. 

Plea  to  the  first  count,  that  the  said  O.  S.,  the  maker 
and  indorser  of  the  bill,  is  the  plaintiff,  and  no  other 
person ;  and  that  the  plaintiff,  and  no  other  person,  is  the 
maker,  payee  and  indorser  of  the  said  bill,  and  is  liable  to 
the  defendant  as  such  indorser  in  the  event  of  the  payment 
of  the  same  by  the  defendant     Verification. 

Plea  to  the  second  count,  that  the  said  C.  Warner,  before 
and  at  the  time  of  the  said  indorsement  by  her,  was  and 
is  still  the  wife  of  one  Eklward  Warner,  and  that  the  said  hus- 
band of  the  said  C.  Warner,  before  and  at  the  time  of  the  said 
indorsement  by  the  said  C.  Warner,  was  and  still  is  living, 
and  has  not  at  any  time  authorized  or  consented  to  the  said 
indorsement  of  the  said  bill  by  his  said  wife.    Verification. 

Replication  to  the  plea  to  the  first  count,  that  the  de- 
fendant indorsed  the  said  bill  to  the  plaintiff  for  the  accom- 
modation of  the  said  Mrs.  Warner,  and  in  order  to  secure 
a  guarantee  to  the  plaintiff  for  a  certain  debt  of  lOil, 
then,  and  at  the  time  of  the  said  indorsement,  due  fi:om 
the  said  Mrs.  Warner  to  the  plaintiff,  and  with  intent 
thereby  of  becoming  surety,  as  such  indorser,  for  the 
payment  of  the  said  debt  by  the  said  Mrs.  Warner,  to 
the  plaintiff,  and  which  debt  is  still  due  by  the  said  Mrs. 
Warner  to  the  plaintiff;  and  that  there  never  was  any  con- 
sideration or  value  for  the  said  indorsement  by  the  plaintiff 
to  the  defendant,  but  the  said  bill  was  indorsed  by  the 
plaintiff  to  the  defendant  in  order  that  the  same  might  be 
indorsed  by  the  defendant  to  the  plaintiff  for  the  purpose  of 
the  defendant  hereby  becoming  surety,  as  such  indorser, 
for  the  payment  of  the  said  debt  due  from  the  said  Mrs. 
Warner  to  the  plaintiff  aforesaid,  and  for  no  other  purpose 
whatever.    Verification. 

Ileplication  to  the  plea  to  the  second  count,  that  the 
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defendant  ought  not  to  be  permitted  to  plead  the  said 
plea  by  him  above  pleaded  to  the  said  second  count, 
or  to  say  that  the  said  C.  Warner,  before  and  at  the  time 
of  the  indorsement,  was  the  wife  of  the  said  E.  Warner, 
and  that  the  said  E.  Warner  had  not  authorized  or 
consented  to  the  said  indorsement,  or  that  the  said  C. 
Warner  had  no  power  to  indorse  the  said  bill,  and  to  transfer 
to  the  plaintiff  the  property  therein,  because  the  plaintiff 
says  that  the  said  C.  Warner  was  a  married  woman,  and  the 
wife  of  the  said  K  Warner,  before  and  at  the  time  when  she 
made  the  said  bill,  and  before  and  at  the  time  of  the  accept- 
ance of  the  said  bill  by  the  defendant,  as  well  as  at  the  time 
of  the  said  indorsement  to  the  plaintiff,  as  he,  the  defendant, 
before  and  at  the  said  several  times  of  the  making  and  accept- 
ing and  indorsing  of  the  said  bill  respectively,  had  full  notice. 
Averment,  that  he,  the  plaintiff,  had  not  either  before  or 
at  the  said  several  times  of  the  making  and  accepting  and 
indorsing  of  the  said  bill  respectively,  or  either  of  them,  or 
at  any  time  before  the  commencement  of  this  suit,  any 
notice,  nor  did  he,  the  plaintiff,  at  any  time  before  the  com- 
mencement of  this  suit,  know  that  the  said  C«  Warner  was 
a  married  woman,  and  the  wife  of  the  said  E.  Warner,  or 
that  she  had  not  power  or  authority  to  indorse  the  said  bill, 
and  to  transfer  to  the  plaintiff  the  property  therein ;  that 
the  plaintiff,  at  the  time  of  the  said  indorsement,  gave  full 
value  to  the  said  C.  Warner  for  the  said  indorsement,  and 
the  plaintiff  gave  such  value,  and  took  the  said  bill,  and 
became  the  indorser  thereof,  upon  the  faith  and  credit  of  the 
defendant's  acceptance  of  the  said  bill,  and  of  the  said  C. 
Warner  having  power,  and  being  a  person  competent,  qua- 
lified, and  able  to  indorse  the  said  bill  to  the  plaintiff,  and 
to  transfer  to  the  plaintiff  the  property  in  the  same.  Veri- 
fication. 

Special  demurrers,  to  both  replications,  and  joinders. 

Aspinally  in  support  of  the  demurrers.     First,  the  repli- 
cation to  the  first  plea  is  no  answer.   It  admits  the  plaintiff's 
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1 848,       indorsement,  and  consequently  his  liatnlity  to  the  defendant ; 

Smith  cui^  the  circumstances  under  which  that  indorsement  and 
Marsack  ^^  indorsement  by  the  defendant  to  the  pkiintiff  are  stated 
in  the  replication  to  have  been  made,  do  not  take  the  case 
out  of  the  general  rule,  (for  preventing  circuity  of  action), 
that  the  indorser  of  a  bill  cannot,  upon  its  being  re-indorsed 
to  him  by  his  indorsee,  sue  the  latter  upon  the  bilL  The 
replication  is  also  a  departure  from  the  declaration.  In 
WUdert  v.  Stevens  {a)  this  objection  was  made  to  a  similar 
replication,  but  the  Court  expressed  no  opinion  upon  it, 
because  it  had  not  been  pointed  out  as  a  cause  of  special 
demurrer.  But  that  has  been  done  in  this  case ;  and  it  is  sub- 
mitted that  the  replication  does  not  support  the  declaration, 
but  sets  up  facts  inconsistent  with  it  The  declaration 
states  that  the  plaintiff  indorsed  to  the  defendant,  meanings 
not  merely  that  he  wrote  his  name  on  the  bill,  but  that  he 
transferred  the  property  in  the  bill;  Marstony.  Alien (J})\ 
Adams  V.  Jones  (c) ;  but  the  replication  alleges  facts,  from 
which  it  follows  that  the  property  did  not  pass  by  the 
indorsement     This,  therefore,  constitutes  a  departure. 

As  regards  the  replication  to  the  second  plea,  it  is  sub- 
mitted, that  the  replication  is  bad,  and  that  the  plea  is  good. 
[The  argument  on  these  two  points  is  omitted,  as  the  Court 
gave  no  decision  on  the  first,  and  their  judgment  enters 
fiilly  on  the  second]. 

Needham^  contrsL  Tirst,  the  plea  to  the  first  count  is 
bad.  It  merely  alleges  that  the  plaintiff  indorsed  the  bill 
before  the  defendant  indorsed  it  to  him.  It  should  have 
stated  all  the  facts  which  give  rise  to  the  allied  circuity  of 
action.  [  CressweUy  J. — ^It  shews  a  prim&  facie  case  of  circuity 
of  action].  At  any  rate,  the  replication  is  good.  WUden 
V.  Stevens  {a)  is  a  decisive  authority  that  it  is  good  in  sub- 
stance ;  and  there  is  no  departure,  for  both  in  the  declara- 

(a)  16  M.  &  W.  208.  (c)  12  A.  &  R  455 ;  S.  C.  4  P. 

(ft)  8  M.  &  W.  494 ;  S.  C.  1      &  D.  174. 
Dowl.  442,  N.  S. 
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tion  and  in  the  replication  the  plaintiff  claims  in  the  same        1848. 
character,  iwr.,  as  indorsee  for  value.    Prince  v.  Brunatte  (a)     ^"j^JJ^^JT^ 
was  a  much  stronger  case;  there,  to  a  declaration  upon  a  bill     ,     ^' 

-      ,    J  .  Maksack. 

by  indorsee  against  acceptor,  the  defendant  having  pleaded 
that  the  drawer  was  a  married  woman,  it  was  held  to  be  no 
departure  to  reply  that  she  had  drawn  the  bill  with  the 
authority  of  her  husband. 

Per  Curiam. — We  think  the  replication  to  the  first  plea 
is  no  departure.  The  declaration  shews  a  title  in  the 
plaintiff  to  sue ;  the  plea  states  that  he  cannot  sue,  because 
he  would  be  liable  to  be  sued  by  the  defendant  if  he  reco* 
▼ered  in  this  action ;  and  the  replication  alleges  facts  which 
only  shew  that  the  plaintiff  would  not  be  liable  to  be  sued. 
As  to  the  demurrer  to  the  replication  to  the  second  plea. 

Cur.  adv.  vult 

WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  Court 
— ^The  declaration  in  this  case  contained  two  counts  on  two 
bills  of  exchange.  There  was  a  special  plea  to  each  of 
these  counts  respectively,  and  a  replication,  to  which  the 
defendant  demurred  specially;  and  these  demurrers  came 
on  to  be  argued  before  Maule,  J.,  CressweU^  J.,  WxUiamSy  J. 
and  mysel£  As  to  the  first  count,  the  Court  expressed  their 
opinion,  and  the  grounds  of  it,  in  the  course  of  the  argu- 
ment; but  with  respect  to  the  second  count,  the  Court 
took  time  to  consider  their  judgment  The  second  count 
is  on  a  bill  drawn  by  one  C.  Warner,  payable  to  her  order, 
accepted  by  the  defendant,  and  indorsed  by  C.  Warner  to 
the  plaintiff.  The  plea  is,  that  C.  Warner,  before  and  at 
the  time  of  the  indorsement,  was  and  still  is  the  wife  of  one 
Edward  Warner,  and  that  he  never  authorized  or  consented 
to  the  indorsement  by  her.  To  this  plea  the  plaintiff  has 
replied  by  way  of  estoppel.     Several  objections  to  this 

(a)  1  Bing.  N.  C.  435  ;  S.  C.  1  Scott,  342  ;  3  Dowl.  382. 
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1848.        replication  are  specially  assigned  for  causes  of  demurrer, 
^"^'^  and  were  argued  before  us ;  but  it  is  unnecessary  to  give 

V-  any  opinion  as  to  their  validity,  because  the  Court  is  of 

opinion  that  the  plea  is  not  a  good  bar.  It  does  not  allege 
any  alteration  in  the  status  of  C.  Warner  between  the  time 
of  the  drawing,  and  that  of  her  indorsing,  the  bill  The 
question,  therefore,  is,  whether  in  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange  made  payable  to 
the  order  of  the  drawer,  it  is  an  answer,  that  the  drawer  had 
no  capacity  to  indorse,  by  reason  of  her  having  been  a 
married  woman  at  the  time  of  her  drawing,  and  her  having 
continued  so  till  the  time  of  her  indorsing,  the  bilL  And 
we  are  of  opinion  that  it  is  not,  both  upon  the  authority  of 
the  cases  of  Drayton  v.  Dale  (a),  and  Pitt  v.  Chappehw  (b\ 
cited  by  Chief  Justice  Tindal^  in  Sanderson  v.  CoU- 
man(c\  sndBraithwaiteY.  Gardiner (d)j  and  upon  principle: 
for  that,  as  the  defendant,  by  his  acceptance,  undertook  to 
pay  to  the  order  of  C.  Warner,  he  cannot,  when  sued  as 
such  acceptor,  defend  himself  by  alleging,  as  a  ground  of 
defence,  her  incapacity,  existing  at  the  time  of  his  accept- 
ance, to  make  an  order.  In  support  of  a  contrary  doctrine, 
the  cases  of  Connor  v.  Martin  (e).  Barlow  v.  Bishop  (f% 
and  Prince  v.  Brunatte  {g\  were  cited  on  the  argument  by 
the  counsel  for  the  defendant  In  Connor  v.  Martin^  as 
reported  in  Strange^  the  plaintiff  declared  on  a  note  made 
to  a  feme  covert,  and  indorsed  by  her  to  him ;  and,  on  argu- 
ment, judgment  was  given  for  the  defendant,  the  right  being 
in  point  of  law  vested  in  her  husband,  and  the  wife  having 
no  power  to  dispose  of  it  But  this  case  was  cited  by 
Dennison,  J.,  in  3  fVilson,  5,  from  a  note  of  it  taken  by 
himself  in  Court;  and  it  appears  from  that  learned 
Judge's  statement,  that  the  promissory  note  in  question 
had  been  given  to  the  wife  before  marriage.  Barlow  v. 
Bishop  is  certainly  a  direct  authority  for  the  proposition, 

(a)  2  B.  &  C.  293.  (c)  l  Stra.  516. 

(ft)  8  M.  &  W.  616.  (/)  1  East,  432. 

(c)  4  M.  &  G.  209.  218, 19.  ig)  1  Bing.  N.  C.  435. 

(<0  8  Q.  B.  473. 


r. 
Marsacc 
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that,  if  a  note  is  drawn  payable  to  a  woman  or  order,  and  1848. 
her  indorsee  sues  the  maker,  he  may  set  up  as  a  defence  smtth 
that  she  was  a  married  woman,  though  he  knew  her  to  be 
such  at  the  time  he  made  the  note.  But,  it  was  observed 
by  Lord  Abinger^  in  Pitt  v.  Chappehnoy  that  in  that  case  the 
fJaintiff  must  be  taken  to  have  known  the  fact  of  the 
husband's  property  in  the  bill,  and  therefore  could  not 
take  an  assignment  of  it  from  the  wife.  Indeed,  it  appears 
from  die  report  of  the  case  at  Nisi  Prius,  in  ^Espinasse  (a\ 
Ihat  the  wife  had  given  a  previous  note  for  the  money,  in 
her  own  name,  and  that  the  note  in  question  was  given  by 
the  defendant  in  consequence  of  such  former  note  not  being 
negotiaUe;  which  appears  to  favour  Lord  Abinger^t  supposi- 
tion that  the  plaintiff  must  have  known  of  her  coverture 
before  the  note  was  indorsed  to  him.  In  Prince  v.  Brunatte  it 
was  certdnly  assumed  by  the  Court,  as  well  as  by  the  counsel 
on  both  sides,  that  such  a  plea  as  the  present  would  be  a 
good  answer  to  the  action  ;  and  the  same  observation  arises 
with  respect  to  the  case  of  Cotes  v.  Davis  (&),  and  that  of 
Preitujick  v.  Marshall  (c).  But  in  none  of  these  cases  does 
it  appear  that  the  point  now  under  consideration  was  ever 
made,  vtz.,  that  the  case  falls  within  the  general  principle 
(which  is  stated  by  Bayley^  J.,  in  his  judgment  in  Drayton 
V.  Dale  {d)y  as  '^  applicable  to  all  negotiable  securities,**) 
**  that  a  person  shall  not  dispute  the  power  of  another  to 
indorse**  ''an  instrument,  when  he  asserts  by  the  instrument** 
*<  that  the  other  has  such  power  ;**  and  we  can  discover  no 
reason  why  this  principle  is  not  applicable ;  and  if  it  is,  it 
appears  to  us  to  govern  the  present  case,  and  to  prove  that 
the  plea  in  question  is  bad.  It  need  scarcely  be  added, 
that  in  so  deciding,  we  do  not  mean  at  all  to  impugn  the 
proposition,  that  if  a  bill  or  note  is  made  payable  to  the 
order  of  a  married  woman,  the  property  in  it  will  pass  by 
the  indorsement  of  the  husband,  or  he  may  sue  on  it,  either 
joining  his  wife  as  a  party  to  the  action,  or  in  his  own  name, 

(a)  Vol.  3,  p.  266.  (c)  7  Bing.  566. 

\h)  1  Campb.  4S6.  ((i)  2  B.  &  C.  293,  299. 

VOL.    VI.  B   B  0.   &   L. 
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at  his  option.     And^  consequently,  it  cannot  be  denied  that 
the  defendant  may,  possibly,  be  compelled  to  pay  the  bill 
^'  in  question  twice ;  but  this  is  a  consequence  which  follows 

his  own  act  of  accrediting  the  capacity  of  a  married  woman 
to  indorse,  (by  accepting  a  bill  payable  to  her  order,)  who 
in  truth  was  incapable.  On  these  grounds  we  think  that 
the  plaintiff  is  entitled  to  our  judgment  on  the  second,  as 
well  as  on  the  first  count 

Judgment  for  the  Plaintiff. 


Belchbr  and  Others,  Assignees  of  Brown,  a  Bankrupt, 

V.  Patten. 

Upon  a  feigned  1^  EIGNED  issue  under  the  Interpleader  Act  to  try 
irt  ibe^i^Junoe  ^^^*^®*'  ^^^  plaintiflfe,  as  assignees  of  Charles  Brown,  were 
of  the  sheriff,     entitled   to  certain  goods  as  against   the   defendant,   an 

Dctween  toe  , 

assignees  of  a     execution  creditor. 

an°execation  Upon  the  trial  before  WiUiams^  J.,  at  the  sittings  in 

creditor,  the       London  after  Easter  Term,  1847,  the  following  facts  were 

assignees  most  ^ 

rely  on  their  proved.     On  the  27th  of  February,  1847,  the  goods  in  the 

are  not  entitled  bankrupt's  residence,  in  Somerset  Street,  Aldgate,   were 

jusTerdu  ^  ^  seized  under  a  fieri  facias,  upon  a  judgment  recovered  against 

Upon  such  him  by  one  Leschalles,  in  the  Lord  Mayor's  Court,  in  an 

an  issue  it  is  •'         ,  .  . 

not  competent  adverse  action.     On  the  3rd  of  March  following,  a  writ  of 

nees  tod^*  fieri  facias  upon  a  judgment  recovered  against  the  bankrupt 

were  seised^  by  the  defendant  in  this  Court,  in  an  adverse  action,  was 

the  sheriff  bjr  lodged  with  the  sheriffs  of  London.     On  the  4th  of  MarcL 

virtue  of  the         ,      ,       „  .  , 

defendant's        the  landlord  of  the  house  distrained  fur  rent  in  arrear^  and 

at  a  later  hour  of  that  day,  the  sheriffs  seized  under  the  fieri 
facias  of  the  defendant  On  the  same  day,  the  bankrupt 
executed  an  assignment  of  his  estate  and  effects  for  the 
benefit  of  his  creditors ;  upon  which  act  of  bankruptcy  a 
fiat  was  issued  on  the  9th  of  March.  The  defendant  had 
not,  at  the  time  of  the  seizure  under  his  writ,  any  notice  of 
the  act  of  bankruptcy.     On  the  6th  of  April,  the  landlord 
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sold  the  goods,  and  after  satisfying  his  own  claim  and 
Leachalles's  debt,  paid  the  surpUis  into  Court  to  abide  the 
event  of  the  issue.  Upon  these  facts  the  jury,  by  the 
direction  of  the  learned  Judge,  found  a  verdict  for  the 
plaintifisy  and  leave  was  reserved  to  the  defendant  to  move 
to  have  it  entered  for  him. 


1848. 


Brlchbb 
and  Othert 

V. 

Pattsw. 


Talfourdy  Seijt,  on  a  subsequent  day,  accordingly  ob- 
tained a  rule  nisi  for  this  purpose,  and 


Bylet^  Serjt.,  and  Couch  now  shewed  cause.  The 
bankrupt  had  not,  when  the  sherifis  entered  under  the 
defendant's  fieri  facias,  such  an  interest  in  the  goods  as 
coald  be  seized;  for  the  goods  were  then  already  out  of  his 
possession,  and  in  custodia  legis,  under  the  first  execution, 
and  also  under  the  distress.  The  1 08th  section  of  the  6  Geo.  4, 
c.  16,  enacts,  that  no  creditor  of  a  bankrupt,  with  security 
for  his  debt,  shall  receive  more  than  a  rateable  part  of  his 
debt,  "  except  in  respect  of  any  execution  or  extent  served 
and  levied,  by  seizure  upon,"  "  any  part  of  the  property  of 
such  bankrupt  before  the  bankruptcy.*  This  section  requires 
actual  seiziu*e.  **  We  think,"  says  Tindal,  C.  J.,  in  Johnson 
V.  Evans  (a),  "  the  statute  meant  by  the  words  *  execution 
served  and  levied  by  seizure  upon  the  goods,'  a  substantial 
seizure  for  the  purpose  of  satisfying  the  execution  by  actual 
sale."  But  such  a  seizure  was  in  this  case  impossible,  for 
'^  the  sheriff  cannot  take  goods  in  pledge,  or  demised  to 
another,  nor  goods  taken,  and  in  the  custody  of  the  sheriff 
upon  a  former  execution ;"  Com.  Dig.  tit.  "  ExecvivrrC^  (C.  4). 
And  in  Bachurst  v.  CUnkard{b)y  it  was  held  by  Holt^  C.  J., 
that  goods  **  being  once  seized  and  in  the  custody  of  the 
law  could  not  be  seized  again  by  the  same  or  another 
sheriff,  and  if  they  were  sold  thereon,  such  bargain  would 
be  void."     So  in  Reddell  v.  Stowey  (c),  it  was  held  that  an 


(a)  7  M.  &  G.  240,  251  ;  S.  C. 
7  Scott,  N.  R.  1035 ;  amie,  vol.  1, 
p.  935. 


{b)  1  Show.  173. 
(e)  2  M.  &  Rob.  358. 
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Belch  BE 
and  Otben 

r. 
Patten. 


action  for  rescue  of  goods  and  pound  breach  lay  against  a 
bailiff,  who  being  in  possession  of  goods  under  a  landlord  s 
distress,  received  a  fieri  facias  firom  the  sheriff,  and  sold  the 
goods  under  it    So  it  has  been  decided  that  property,  held 
by  a  party  in  respect  of  a  lien  only,  cannot  be  taken  in 
execution ;  T^egg  v.  Evans  (a).  [Maule^  J. — Because,  there, 
the  sheriff  could  not  have  sold  the  interest  of  the  debtor. 
But  could  not  the  sheriff  in  this  case  have  sold  Brown's 
interest  in  the  goods,  subject  to  the  distress  and  the  first 
execution  ?J     The  general  rule  is,  that  the  sheriff  can  only 
seize  such  things  as  he  can  sell,  but  it  does  not  follow  that 
he  can  seize  everything  which  he  can  sell.     For  instance, 
a  debt  or  other  chose  in  action  may  be  sold,  but  it  cannot 
be  seized  ;  therefore,  assuming  that  he  might  have  sold  the 
bankrupt's  interest,  it  does  not  follow  that  that  interest 
might  have  been  seized.     The  surplus  which  might  remain, 
after  satisfying  the  landlord  and  the  first  execution,  was  in 
the  nature  of  a  debt,  and  not  seizable  either  before  or  since 
the  1  &  2  Vict  c  110,   s.  12;  Harrison  v.  Paynter(b). 
[  JVilbraham   v.  Snow  {c\  and  note  (c)  to  that  case,  and 
Tidd*s  Pract  1003,  7th  ed.,  were  referred  to.] 


Talfourdy  Seijt,  and  Sevan,  in  support  of  the  rule.  The 
assignees  are  precluded  by  the  terms  of  the  issue  from 
denying  that  the  goods  were  seized ;  for  the  question  raised 
by  it  is,  whether  the  goods,  as  claimed  by  them  '^  and  seized 
by  the  sherifis,"  were  their  goods  or  not  If  the  sheriff  had 
not  seized,  he  would  not  have  been  entitled  to  call  upon  the 
plaintiffs  and  defendant  to  interplead ;  Scott  v.  Lewis  (d). 
But,  independently  of  this  objection,  the  word  "  seizure,"  in 
the  108th  section  of  the  Bankrupt  Act,  must  receive  a  rea- 
sonable construction ;  and  it  is  submitted  that  there  was  an 
actual  seizure  under  the  defendant's  fieri  fecias  within  the 


(a)  6  M.  &  W.  36;  S.  C.  S 
Dowl.  177. 

ib)  6  M.  &  W.  387  5  S.  C.  8 
Dowl.  349. 


(c)  2  Wms.  Saund.  47  a,  and 
47  b,  n.  (c),  6th  ed. 

(rf)  4  Dowl.  259 ;  S.  C.  2  C, 
M.  &  R.  289. 
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m<*aniiig  of  that  section.  When  tlie  sheriff  seizes  goods,  and 
there  are  at  the  time  of  the  seizure  many  writs  in  his  hands, 
he  seizes  the  goods,  not  merely  under  the  first  writ,  but  under 
all  the  writs,  which  he  satisfies  according  to  their  priorities. 
So  it  has  been  held  that  goods  in  the  hands  of  the  sheriff, 
under  a  fieri  facias,  are,  upon  a  second  writ  being  delivered 
to  him,  bound  by  the  second  writ  from  the  time  of  such 
delivery;  Jones  v.  Athert(m{a)\  Saunders  v.  Bridges  {b\  A 
second  seizure  under  such  circumstances  would  be  idle  and 
unnecessary.     [Maulcy  J. — No  doubt ;  because  both  writs 
are  delivered  to  the  same  sheriff.     But  suppose  the  writs 
are  delivere<l  to  different  sherifis,  and  one  of  them  enters 
and  seizes  everything,  what  is  there  left  for  the  other  to 
seize?]     In  such  a  case  only  so  much  of  these  goods  would 
be  bound  by  the  first  seizure  as  was  necessary  to  satisfy  the 
first  writ,  and  the  second  seizure  would  bind  the  residue. 
In  Graham  v.  Witlierby  (c),  the  sheriff  seized  under  a  fieri 
facias,  upon  a  judgment  entered  up  on  a  warrant  of  attorney, 
and  a  fieri  facias  was  afterwards  lodged  with  him  in  a  bona 
fide  adverse  action  against  the  same  debtor,  upon  which  the 
sheriff  delivered  a  warrant  to  the  officer  already  in  possession ; 
and  the  Court,  having  decided  that  the  first  writ  was  void, 
held  that  the  second  writ  had  in  the  first  instance  attached 
on  the  goods  provisionally,  and  now  became  in  effect  the 
first  writ.     The  seizures  under  Leschalles's  writ  and  under 
the  landlord's  distress  bound  the  goods  to  the  extent  of  the 
claims  of  those  persons,  but  the  goods  were  nevertheless 
seizable  under  the  defendant's  writ.    If,  however,  they  were 
in  custodia  legis,  how  were  the  assignees  entitled  to  them? 
For,  if  they  were  protected  from  the  defendant's  execution, 
they  were  equally  so  from  the  plaintiffs'  title.     The  older 
authorities,  however,  as  to  goods  being  in  the  custody  of 
the  law,  must  be  received  with  much  qualification.  The  best 
explanation  of  the  expression  is  in  1  fVms.  Saund.  219  y, 
n.  (^),  6th  ed.,  where  after  stating  that  the  property  of  the 
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(a)  7  Taunt.  56. 
(6)  3  B.  &  A.  Q5. 


(c)  7  Q.  B.  491. 
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1848.        goods  is  bound  under  the  stat.  29  Car.  2,  from  the  delivery 
"^^^^^^^^     ^^  ^®  ^"^  ^®  ^^  sheriff  for  execution,  the  writer  adds, 
■nd  Othen     "  The  meaning  of  the  expression,  that  the  property  of  the 
Patten.      goods  is  bound  is^  not  that  the  property  hi  them  is  altered, 
for  such  alteration  does  not,  nor  ever  did,  take  place  until 
actual  sale  of  the  goods  under  the  writ;    but   that  the 
defendant,   from   the  time   that   they  are  bound,  cannot 
dispose  of  them,  unless  in  market  overt,  so  as  to  prevent 
their  being  taken  in  execution.^'  Hutchinson  v.  Johnston  {a) ; 
Giks  V.  Grov€r(b);  1  Bol  Abr.  tit.  ''ExecuOonT  (B.),  pi.  1, 
were  referred   to.      [^Williams,  J. — A  seizure  de  facto  is 
admitted  by  the  assignees  on  this  issue.     If  they  denied 
that  the  sheriff  had  been  in  possession,  they  should  have 
said  so  to  the  Judge  at  Chambers  before  he  ordered  an 
issue.     Maule,  J. — We  must  take  it  that  a  seizure  in  &cto 
is  admitted]. 

CoLTMAN,  J.  (c). — I  think  this  rule  must  be  made  abso- 
lute.    It  is  quite  clear  that  the  original  property  in  the 
goods  was  vested  in  Brown;  and  that  property  was  not 
altered  by  the  circumstances  which  occurred  prior  to  the 
sheriff^s  entry  and  seizure  under  the  writ  of  the  defendant. 
The  goods  were  then  still  liable  to  be  taken  under  any 
execution  against  Brown.     If,  indeed,  the  first  execution 
creditor  or  the  landlord  had  interfered,  and  had  thought 
proper  to  prevent  a  seizure,  that  would  have  been  a  different 
matter;  but  neither  Brown  nor  his  assignees  are  identified 
in  interest  with  those  persons,  and  therefore  this  is,  in  fact, 
an  attempt  by  the  assignees  to  set  up  the  title  of  a  stranger, 
which  I  am  of  opinion  they  have  no  right  to  do. 

Maulb,  J. — I  am  of  the  same  opinion.  In  this  case,  it 
appears  that  the  goods  of  one  Brown,  which  were  already 
taken  in  execution,  were  seized  by  the  sherifls  of  London 

(a)  1  T.  R.  729.  (c)    WUde,  C.  J.,   was   absent 

(6)  9  BinR.  128;  8.  C.  2  M.       from  illness. 
&  Scott,  197. 
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under  a  fieri  facias,  issued  at  the  suit  of  the  deieodant. 
The  assignees  of  Brown  afterwards  claim  the  goods ;  and  the 
question  raised  between  the  assignees  of  the  bankrupt  and 
the  execution  creditor  is,  were  the  goods,  at  the  time  of  the 
seizure  by  the  sherifis,  the  goods  of  the  bankrupt  or  not 
Both  parties  claimed  under  the  bankrupt,  and  an  inter- 
pleader rule  was  therefore  obtained  to  try  the  question. 
The  assignees  contend  that  the  goods  were  operated  upon 
by  the  bankruptcy,  and  belong  to  them ;  and  the  execution 
creditor  says  the  goods  were  operated  upon  by  the  seizure, 
and  that  he  has  a  right  to  hold  them  under  the  108th 
section  of  the  Bankrupt  Act.  It  seems  to  me  that  the 
assignees  are  seeking  to  avail  themselves  of  an  infirmity  in 
the  title  of  the  execution  creditor,  by  reason  of  the  title  of 
some  third  person.  They  contend  that  the  defendant's  title 
is  infirm,  because  the  goods  had  been  already  seized  under 
an  execution  in  the  suit  in  the  Mayor's  Cotu't,  and  had 
been  distrained  by  the  landlord;  but  whether  his  title  was 
infirm  quoad  those  persons  or  not,  is  immaterial,  for  they 
never  interfered.  The  question  upon  this  issue  is,  which 
of  the  two  parties  to  it  had  the  right  to  the  goods?  And 
I  think,  that  as  between  the  assignees  and  the  execution 
creditor,  the  latter  is  entitled  to  them. 


1848. 


Belch  i.H 
and  Others 

V. 
PATTtW. 


WiLUAics,  J. — I  quite  agree.  The  execution  was  ^'served 
and  levied  by  seizure"  within  the  meaning  of  the  108th 
section  of  the  Bankrupt  Act,  provided  the  goods  were  the 
property  of  the  bankrupt  The  assignees  say  that  the  goods 
were  his,  subject,  nevertheless,  to  the  rights  of  Leschalles 
and  the  landlord;  but  that  is  an  attempt  to  set  up  the  title 
of  third  persons,  which  they  are  not  entitled  to  do. 


Rule  absolute. 
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AsTLKY  r.  Fisher. 

To  a  deckn.    JLf  ETINUE,  in  the  ordinary  form,  for  a  deed. 

for  a  deed«  Third  plea.     That  whilst  the  plaintiff  was  possessed  of 


SeideJhLt  ^^^  ^^^  deed,  and  before  and  at  the  time  of  the  delivery 
ie  was  an        thereof  to  the  defendant,  and  before  the  detention  thereof 

attorney  of  the  •         •  -  t 

Simreme  Conrt  and  before  the  commencement  of  this  suit,  to  wit,,  on  the 
Wal^;  that  ^^^  ^7  ^^  March,  a.d.  1836,  and  thence  until,  &c.,  be 
^i*'^''*'  the  defendant  was  and  still  is  an  attorney  of  her  Majesty's 
him  by  plain-    superior  Courts  of  law  at  Westminster,  and  a  solicitor  of 

tiff  as  toch 

attomej,  and  ^^^  High  Court  of  Chancery,  and  the  defendant  before 
l^iSd^  and  at  the  time  of  the  delivery  of  the  said  deed  to  the 
tohimforbosi.  defendant,  and  before  the  detention  thereof,  and  before 

ncsi  done,  6y 

rttuon  whereof  the  Commencement  of  this  suit,  to  wit,  on,  &c.,  and  thence 
claimed  a  Ken  until  and  at  and  during  all  the  time  of  the  accruing  due  of 
The*repUca-  ^®  ^^^^  hereinafter  mentioned,  was  and  still  is^  an  attorney 
tion  travtned  and  solicitor  of  her  Majesty's  Supreme  Court  of  New 
claimed.  South  Wales,  in  Australia,  practising  for  fees  and  rewards; 

for  trayersinff  ^^^  ^^  defendant  being  such  attorney  of  the  said  Supreme 
S^Uw"**^  Court  of  New  South  Wales,  she  the  plaintiff,  whilst  the 
Hddwho,  defendaut  was  such  attorney  of  the  same  Court,  heretofore 
was  bad  for  not  ^^^  before  the  detention  of  the  said  deed,  and  before  the 
the^dradant  commencement  of  this  suit,  to  wit,  on,  &c,  delivered  the 
had  a  lien  by     said  deed  to  the  defendant  as  such  attorney  and  solicitor 

the  law  of  '^ 

New  South  of  the  said  Supreme  Court  of  New  South  Wales,  to  do  and 
transact  divers  affairs  and  businesses  for  the  plaintifl^  with 
and  in  respect  of  the  said  deed  in  New  South  Wales,  in 
Australia  aforesaid,  and  to  be  used  by  the  defendant  as 
such  attorney  and  solicitor  of  the  said  Supreme  Court,  in 
and  about  the  doing  and  transacting  of  the  said  affairs  and 
business  for  the  plaintiff,  with  and  in  respect  of  the  said 
deed  in  New  South  Wales  aforesaid,  and  the  same  deed 
has  ever  since  remained  in  the  possession  of  the  defendant ; 
that  the  plaintiff  before  and  at,  and  after  the  time  of  the 
delivery  of  the  said  deed  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  oii,  ivc,  was  and  still  is 
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indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit,  1848. 
the  sum  of  30,000^1,  for  work  before  then  and  in  New  South  astlby 
Wales,  done  by  the  defendant  as  such  attorney  and  solicitor  ^'  . 

iri8BEn« 

of  the  said  Supreme  Court  for  the  plaintiff,  and  upon  her 
return  and  at  her  request,  and  for  fees  in  respect  thereof, 
and  in  a  large  sum  of  money,  to  wit,  the  sum  of  20,000£, 
for  money  paid,  laid  out,  and  expended  by  the  defendant 
as  such  attorney  and  solicitor  of  the  said  Supreme  Court  of 
New  South  Wales,  for  the  plaintiff,  and  at  her  request,  and 
by  reason  whereof  the  defendant,  during  all  the  time  afore- 
said, was  and  still  is  entitled  to  hold  and  detain  the  said 
deed  as  and  for  a  lien  for  the  said  sums  of  money  so  due 
and  owing  to  him  as  aforesaid,  wherefore  the  defendant 
hath  detained  and  still  detains  the  same,  as  he  lawfully 
mig^t,  for  the  cause  aforesaid,  being  the  detention  in  the 
said  declaration  mentioned    Verification. 

Replication,  that  the  defendant  was  not  at  the  time  of 
the  commencement  of  this  suit,  entitled  to  hold  or  detain 
the  said  deed  as  and  for  a  lien  for  the  said  sums  of  money 
in  that  plea  mentioned,  or  any  of  them,  or  any  part  thereof, 
in  manner  and  form  as  in  that  plea  alleged.  Concluding 
to  the  country. 

Special  demurrer  and  joinder. 

ChanneU,  Seijt,  in  support  of  the  demurrer.  The 
replication  is  bad;  for  it  attempts  to  put  in  issue  matter 
of  law.  IMaukf  J. — It  is  certainly  bad  on  that  ground* 
If  the  plea  had  stated  that  the  defendant  was  entitled  to  a 
lien  by  the  law  of  New  South  Wales,  that  would  have  been 
a  matter  of  fact ;  and  the  replication  might  properly  have 
traversed  it]  Secondly,  the  plea  is  good.  The  Court  will 
judicially  notice  the  right  of  lien  of  attorneys  practising 
in  the  superior  Courts  of  this  country ;  and  as  the  9  Geo.  4, 
c  83,  s.  24  (a),  has  provided  that  the  laws  of  England  shall 

{a)  Enacts,  "  that  all  laws  and  passinfi^  of  this  act,  (not  being  in- 
statutes  in  force  within  the  realm  consistent  herewith,  or  with  any 
of  England  at  the  time  of  the      charter  or  letters  patent,  or  order 
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apply  to  New  South  Wales,  the  like  judicial  notice  will  be 
taken  of  the  right  of  lien  of  attorneys  practising  in  the 
Courts  of  that  country. 

fVilles  {Fitzpatrich  with  him).  Assuming  that  the  act 
of  Parliament  referred  to  extended  the  law  of  England  as 
to  the  lien  of  attorneys  to  New  South  Wales,  it  does  not 
follow  that  the  law  may  not  have  been  changed  in  New 
South  Wales  since  that  time.  [Matde,  J. — The  plea  does 
not  shew  that  there  is  no  '^charter  or  letters  patent,  or 
orders  in  council,"  inconsistent  with  the  lien  claimed.] 

Channel^  Serjt.,  prayed  leave  to  amend. 

miles  opposed  the  application,  and  referred  to  a  Judge's 
order,  which  directed  that  the  parties  should  abide  by  the 
event  of  the  demurrer. 

Per  Curiam  (a). — Leave  to  amend  upon  affidavits  of 
merits,  and  of  the  law  of  New  South  Wales ;  otherwise 

Judgment  for  the  Plaintiff. 


in  council  which  may  be  issued 
in  pursuance  hereof),  shall  be 
applied  in  the  administration  of 
justice  in  the  Courts  of  New 
Sooth  Wales  and  Van  Dieman's 
Land  respectively)  so  far  as  the 
same  can  be  applied  within  the 
said  colonies;  and  as  often  as 
any  doubt  shall  arise  as  to  the 
application  of  any  such  laws  or 
statutes  in  the  said  colonies  re- 
spectively, it  shall  be  lawful  for 
the  governors  of  the  said  colonies 
reqwcuvely,  by  and  with  the  ad- 
vice of  the  legislative  councils  of 


the  said  colonies  respectively,  by 
ordinances  to  be  by  them  for  that 
purpose  made,  to  declare  whether 
such  laws  or  statutes  shall  be 
deemed  to  extend  to  such  colo- 
nies, and  to  be  in  force  within 
the  same,  or  to  make  and  estab- 
lish such  limitations  and  modifi- 
cations of  any  such  laws  and 
statutes  within  the  said  colonies 
respectively  as  may  be  deemed 
expedient  in  that  behalf." 

(a)  Coltman,  J.,  Maute^J,,  and 
WiUianu,  J.  [fVilde,  C.  J.,  was 
absent  from  illness.] 
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CoRDEN  V.  The  Universal  Gas-lioht  Cohpant. 

J.N  this  action  the  plaintiff  recovered  judgment  against  the  The  diich«rg« 
defendants,  a  joint  stock  company,  completely  registered  ^|^  ^xeT 
under  the  7  &  8  Vict  c  110;  and  sued  out  a  fieri  facias  cutionyaintt 

a  tbtrebolder 

against  their  goods  and  chattels.     These,  however,  proving  of  a  registered 
insufficient  to  satisfy  the  judgment,  he  served  a  number  of  oompany,  oo 
persons  alleged  to  have  been  former  shareholders,  and,  ^^"^ 
amonir  them,  one  Dominique  Causse,  with  a  notice  that  a  quuite  notice 

.  ,  .         .    ^  wasnotghren 

motion  would  be  made  in  this  Court,  or  an  application  to  a  to  him,  is  do 
Judge  at  Chambers,  for  a  rule  or  summons,  calling  on  them  ^ypiication 
to  shew  cause  why  execution  should  not  issue  against  them.  ^  ^®  """^ 


An  application  was,  in  consequence,  made  to  Parke,  B.,    ,  Not  w^l^ 

,      .  ...  the  Court  re- 

who  dismissed  the  summons;  and  a  rule  nisi,  which  was  fuse  to  enter- 
obtained  in  Trinity  Term  last  for  the  same  purpose,  was  piicatbD  until 
subsequently  dischaiged  with  costs,  on  the  ground  that  the  ^  ^^^  ^^ 
notice  had  been  exhausted  by  the  application  at  Chambers,  have  been  paid, 
and  that  the  rule,  therefore,  had  been,  in  effect,  obtained  holder  is  pre- 
without  notice  (a>  ^uTtW ' 

Another  notice  was  served  on  Dominique  Causse,  as  a  character,  till 

1  a  transfer  of 

shareholder  far  the  time  being,  on  the   24th   of  October,  his  shares  is 
1848,  and  '""^^ 

to  ^e  form  of 
a  writ  of  eze- 

Phip9on  having,  on  a  former  day  in  this  Term,  obtained  cution,  uider 
a  rule  nisi  against  him  accordingly,  c  no,  s.  sa. 

Talfourd,  Seijt,  shewed  cause.  First,  the  Court  will  not 
entertwi  the  application  until  the  plaintiff  has  paid  the 
costs  of  the  former  rule,  which,  it  appears  from  the  affidavits 
in  answer  to  the  rule,  he  has  not  done.  In  Doe  d.  Ftldon 
v.  Roe  {b\  the  Court  stayed  proceedings  in  an  action  of 
ejectment  until  the  costs  of  a  former  unsuccessful  ejectment, 
brought  upon  the  same  title  by  the  father  of  the  lessor  of 


(a)  See  Corden  v.  Universal  Gas^Light  Company ^  ante,  p.  109< 
{b)  ST.  R.  64  5. 


380 


CASES  ON    POINTS   OF    PRACTICE,   C.    P. 


1848. 


COKDEN 

9. 

Univkrsal 
Oa8-ught 

COMPAMY. 


the  plaintiff  against  the  same  defendant,  were  paid;  and 
the  same  principle  should  be  extended  to  applications  like 
the  present  one. 

Secondly,  the  application  has  already  been  disposecl 
o£  Its  object  is  precisely  the  same,  and  the  parties  to 
it  are  the  same,  as  in  the  former  case.  It  is  unim- 
portant that  in  the  first  instance,  Causse  was  sought  to 
be  made  liable  as  a  former  shareholder^  while  he  is  now 
chai^ged  as  a  shareholder  for  the  time  being;  nor  is  it 
material  that  the  former  rule  was  discharged  for  want  of 
notice,  for  that  objection  was  not  merely  technical.  In 
TiU  ▼.  Dickson  (a),  it  is  true  the  Court  allowed  a  second 
application  for  the  same  purpose  to  be  made ;  but  that  was 
because  the  rules  had  been  obtained  in  the  names  of  diffe- 
rent persons,  (the  first  rule  being  discharged  because  it  had 
been  obtained  without  the  authority  of  the  person  in  whose 
name  it  had  been  applied  for.)  In  Reg.  v.  The  Manchester 
and  Leeds  Bmhoay  Company  (&),  Lord  Denman  says : 
**  The  rule  of  practice,  if  not  altogether  universal  and 
inflexible,  is  as  nearly  so  as  possible,  that  the  Court  will 
not  allow  a  party  to  succeed,  on  a  second  application,  who 
has  previously  applied  for  the  very  same  thmg  without 
coming  properly  prepared.  We  are  constantly  acting  on 
this  principle,  of  which  the  convenience  and  the  justice  arc 
ap])arent  ;^  and  again,  at  the  conclusion  of  the  same  judg- 
ment, **  I  think  that  every  party  is  to  come  at  first  fiilly 
prepared  with  a  proper  case,  and  if  he  fails  to  do  so,  must 
not  afterwards  renew  the  application  with  an  amended  case." 
\JMauky  J. — Lord  Denman  is  there  speaking  of  cases  in 
which  the  Court  have  a  discretion  ;  but  have  we  a  discretion 
here  ?]  Lord  DenmarCs  language  is  quite  general,  and  not 
confined  to  cases  where  the  power  of  the  Court  is  discre- 
tionary. But  even  if  the  proposition  is  to  be  restricted  as 
suggested,  it  will  apply  to  this  case ;  for  the  terms  of  the 


(a)  4  C.  B.  736. 

{Jb)  8  A.  &  E.  413,  427.  8  ;    S.  C.  3  N.  &  P.  439. 
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68th  section  of  the  statute — **  such  execution  may  be 
issued  by  leave  of  the  Court" — give  the  Court  a  discretion. 
Thirdly,  assuming  that  the  Court  will  entertain  the 
application,  the  affidavits  in  answer  state  that  no  shares 
were  ever  issued ;  that  the  whole  scheme  was  concocted 
by  a  few  designing  persons,  with  the  view  of  defrauding 
the  unwary;  and  that  although  Causse  lent  his  name  to 
the  concern,  he  was  a  victim,  and  not  a  participator  in 
the  fraud.  It  is  true,  he  executed  the  company's  deed, 
which  contains  a  recital  that  the  parties  thereto  had  taken 
shares;  but  he  is  not,  under  the  circumstances  under 
which  he  did  this,  estopped  by  that  recital  from  shewing 
that  he  was  not  a  shareholder.  Further,  it  only  appears 
from  the  affidavits  that  he  was  a  shareholder  in  January, 
1846,  not  that  he  is  now  a  shareholder;  and  the  Court 
will  not  presume  that  he  is  so.  In  Scott  v.  Berkeley  {a\ 
where  the  Court  were  authorized  by  a  special  case  to  draw 
inferences  like  a  jury,  it  was  held  that  there  was  no  ground 
for  inferring  that  a  director  of  a  company,  who  acted  in 
March,  1838,  was  a  shareholder  in  November,  1843. 


1848. 
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Universal 
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Phipson,  in  support  of  the  rule.  First,  the  principle  upon 
which  the  Court  acted  in  staying  proceedings  in  Doe  d. 
Feldon  v.  Roe  {h)  does  not  apply  to  this  case ;  for,  there, 
the  merits  had  been  tried  in  the  former  action,  while  in 
this  case  they  were  not  gone  into,  the  rule  having  been 
dismissed  merely  for  want  of  notice ;  besides,  the  Court 
interferes  to  stay  proceedings  in  ejectment  under  circum- 
stances in  which  they  would  leave  the  defendant,  in  other 
actions,  to  plead  a  former  verdict  and  judgment ;  and  the 
reason  for  this  is,  that  it  is  in  the  power  of  a  person  to  bring 
as  many  new  ejectments  as  he  pleases,  unless  he  has  been 
restrained  by  the  Court  of  Chancery ;  Doe  v.  Atherly  (c) ; 
Doe  d.  Blackburn  v.  Standish  (d). 


(a)  3  C.  B.  925. 
{b)  S  T.  R.  645. 


(c)  7  Mod.  420  ;  S.  C.  2  Stra.  1152. 
id)  2  Dowl.  27,  N.  S. 
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Secondly,  this  is  not  a  renewal  of  the  former  appli- 
cation. There  are  two  distinct  classes  of  persons  against 
whom  execution  may  issue  under  the  Joint  Stock  Com- 
panies' Registration  Act,  in  the  event  of  the  property  of 
the  company  being  insufficient  to  satisfy  the  judgment, 
vtr.,  shareholders  for  the  time  being,  and  former  share- 
holders. The  first  rule  in  this  case  was  obtained  against 
(^ausse  in  the  latter  character;  but  the  present  application 
b  made  against  him  as  a  shareholder  for  the  time  being. 
The  case  now  before  the  Court  presents  a  difierent  state  of 
things;  and  the  rule,  therefore,  against  hearing  a  second 
application  on  the  same  subject,  is  not  applicable.  But, 
further,  that  rule  only  applies  to  cases  in  which  the  Court 
has  a  discretion,  which,  it  is  submitted,  it  has  not  under  this 
statute.  The  proceedings  directed  by  the  66th  and  68th 
sections  are  in  substitution  of  the  scire  fiicias  under  the 
7  Geo.  4,  c.  46,  s.  13,  which  was  issued  without  the  leave 
of  the  Court. 

Thirdly,  Cansse  must  be  taken  to  be  a  shareholder.  He 
was  a  shareholder  in  1846,  according  to  his  own  shewing, 
for  he  executed  the  company's  deed ;  and  it  appears  from 
the  affidavits  that  no  transfer  of  any  shares  by  him  has  been 
registered;  he  continues,  therefore,  by  the  13th  section  of 
the  7  &  8  Vict.  c.  110,  a  shareholder  of  the  company,  "  so 
fer,"  at  least,  ^^  as  respects  his  liability  to  the  debts  and 
engagements  of  the  compakiyi" 


CoLTMAN,  J.  (a). — The  first  question  is,  whether  we 
ought  to  postpone  the  discussion  of  this  rule  until  the  costs 
of  the  former  one  have  been  paid.  As  Causse  has  got  an 
order  for  the  payment  of  those  costs,  and  it  is  not  suggested 
that  he  cannot  enforce  it,  I  think  there  is  no  sufficient 
ground  for  declining  to  hear  the  motion.  As  to  whether  he 
is  a  shareholder,  I  think  there  can  be  no  doubt ;  for  by  the 
3rd  section  of  the  act  of  Victoria,  every  person  who  executes 


{«)  WUde^  C.  J.,  was  absent  from  illness. 
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the  deed  of  settlement  is  a  shareholder,  (and  it  is  not  denied 
that  Cauflse  did  execute  this  company's  deed);  and  the  13th 
section  provides  that  a  shareholder  continues  to  be  so  until 
a  transfer  of  his  shares  is  duly  registered.  The  only  other 
question  is,  whether,  inasmuch  as  the  plaintiff  made  a  former 
application  on  substantially  the  same  matter,  the  Court  will 
now  entertain  the  present  motion.  If  the  former  rule  had 
been  discharged  upon  the  merits,  the  Court  would  not  have 
now  allowed  the  plaintiff  to  renew  the  application ;  but  it 
was  discharged  merely  on  the  ground  of  the  want  of  a 
sufficient  notice*  Now  a  new  state  of  things  is  presented 
to  us,  and  the  plaintiff  having  given  a  proper  notice,  I  think 
he  is  entitled  to  be  heard,  and  that  the  rule  nmst  be  made 
absolute. 


Maulb,  J. — I  am  of  the  same  opinion.  Upon  the 
former  occarion,  the  Court  held  that  the  rule  could  not 
be  made  absolute,  because  the  plaintiff  had  not  given 
Causse  the  ten  days'  notice  required  by  the  act  A 
different  state  of  facts  has  since  arisen ;  the  plaintiff  has 
given  a  proper  notice,  and  is  entitled  to  the  remedy 
which  he  seeks.  That  being  so,  it  is  preposterous  to 
object  to  his  application,  that  he  is  now  stating  some- 
thing which  he  ought  to  have  stated  on  the  first  occasion, 
and  to  contend  that  he  is  therefore  to  be  deprived  of 
the  benefit  which  the  statute  conferred  on  him.  If,  upon 
this  occasion,  the  plaintiff  had  introduced  something  which 
he  might  have  introduced  before^  the  Court  would  probably 
have  said  to  him,  '^  as  you  have  before  brought  your  case 
here  in  a  particular  way  and  failed,  you  shall  not  be 
allowed  to  harass  your  opponent  by  attempting,  by  a 
different  course,  to  attain  the  same  end."  But  that  is  not 
the  case  here;  this  is  rather  like  the  case  of  a  person 
suing  as  an  administrator,  and,  after  failing  because  he 
had  not  taken  out  letters  of  administration,  suing  again, 
after  he  has  obtained  them.     I  think  that  there  is  a  clear 
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distinction  between  this  case  and  the  class  of  cases  referred 
tOy  as  to  refusing  to  hear  second  applications,  and  that  this 
rule  must  be  made  absolute. 

WiLLiABiSy  J. — The  present  case  does  not  fall  within 
either  the  spirit  or  the  letter  of  the  rule  against  second 
applications. 

Rule  absolute. 


For  marginal 
oote,  lee  ante, 
p.  379. 


PhipsoH^  on  a  later  daj  in  this  Term,  applied  to  the 
Court  to  direct  that  a  writ  of  execution  should  issue, 
:ramed  in  conformity  with  the  provisions  of  the  68th 
section  of  the  7  &  8  Vict  c.  110,  which  directs  that 
*^  such  form  of  writs  of  execution  shall  be  sued  out  of 
the  Courts  of  law  and  equity  respectively  for  giving  effect 
to  the  provision  in  that  behalf  aforesaid,  as  the  Judges 
of  such  Courts  respectively  shall  from  time  to  time  think 
fit  to  order."  The  Judges,  however,  had  not  framed  any 
writ  in  pursuance  of  this  section. 

Per  Cubiabl — The  plaintiff  must  frame  the  writ  for 
himself  at  his  own  peril,  and  he  will  find  little  di£Bculty 
in  doing  so,  if  he  follows  substantially  the  form  settled  by 
the  Judges  under  the  1  &  2  Vict  c.  110.  Before  those 
forms  of  writs  were  promulgated,  it  was  held  that  a  party 
was  entitled  to  frame  his  writ  for  himself  in  conformity 
with  the  provisions  of  that  act ;  Erdy  v.  Martin  (a). 


(a)  6  M.  &  W.  480 ;  S.  C.  8  Dowl.  342. 
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Graham  i?.  D'Arcy. 
J  HIS  cause,  and  all  matters  in  difierence,  were  referred  Where  an 

,  !/.•••  !_•  i_  c  1  J  award  directed 

by  an  order  of  nisi  prius,  which  was  afterwards  made  a  that  A.  should 
rule  of  Court.  The  arbitrator,  by  his  award,  among  JJJJJ'b.  should 
other  thincs,  directed  that  the  defendant  should  pay  the  ^  compelled 

^^  *    "^  to  pay  m  ro- 

plaintiff  96^  10^.,  but   that   the  latter  should  repay  the  spectofa 
former  any  sum  which  the  defendant  had  paid  or  might  exchange,  the 
be  compelled  to  pay  in  respect  of  a  bill  of  exchange  for  ^^"5,^^ 
212^  15*.,  which  the  award  found  had  been  drawn  and  an  attachment 

-      against  A.  for 

indorsed  by  the  defendant  for  the  accommodation  of  the  nonpayment 
plaintiff.    Upon  the  bill  becoming  due,  the  defendant  was  ^^J^\e  had 
sued  upon  it,  of  which  he  immediately  gave  the  present  J*®"^"]^^®*^ 
plaintiff  notice,  and  requested  him  to  take  up  the  bill ;  but  refuMd  also 
as  this  was  not  done,  the  defendant  was  compelled  to  pay  i  &  2  Vict, 
the  amount     He  then  served  the  present  plaintiff  with  a  ^{^  J^  a*. 
demand  in  writimr  for  the  sum  of  116i  5*.,  the  difference  toshew^nse 

®  '  why  he  should 

between  the  212^  15«.  and  962i  10*.,  and  that  demand  not  not  pay  that 
having  been  complied  with, 

Wue  moved,  upon  affidavits  setting  forth  the  above  facts^ 
for  a  rule  nisi  for  an  attachment  against  the  plaintiff  for 
non  performance  of  the  award ;  or  for  a  rule  under  1  &  2 
Vict.  c.  110,  s.  18,  calling  on  the  plaintiff  to  shew  cause 
why  he  should  not  pay  the  sum  of  116/1  5*.  The  award 
requires  the  plaintiff  to  pay  whatever  sum  the  defendant 
was  called  upon  to  pay,  and  although  the  amount  was  not 
found  by  the  award,  the  means  of  ascertaining  it  are  given ; 
and  the  sum  actually  paid  upon  the  bill  being  now  known, 
the  amount  payable  by  the  plaintiff  to  the  defendant  is 
arrived  at  by  a  simple  arithmetical  process.  The  award 
has,  therefore,  sufficiently  ascertained  the  exact  sum,  on 
the  principle  that  id  certum  est,  quod  ccrtum  reddi  potest 
\WUdey  C.  J.— The  award  does  not  find  that  the  212il  \bs. 
have  been  paid;  we  learn  that  only  from  the  party  now 
applying,  who  is  swearing  in  his  own  favour.]  The  plaintiff 
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will,  at  all  events,  have  an  opportunity  of  contesting  the 
truth  of  that  statement,  if  the  Court  grants  a  rule  nisi 
under  the  1  &  2  Vict  c  110,  s.  18.  [In  support  of  this 
branch  of  the  application,  J(me$  y.  ffUUams  (a),  and  Doe 
V.  Amey  (i),  were  cited.] 

Wilde,  C.  J. — The  process  of  attachment  is  granted 
only  where  the  party,  against  whom  it  is  asked,  has  had 
distinct  notice  of  the  duty  required  of  him ;   and  it  must 
also  be  clearly  established,  that  there  is  prima  facie  a  duty, 
for  the  neglect  of  which  he  is  liable  to  be  attached.     I  do 
not  know  any  case  in  which  an  attachment  has  been  granted, 
where  the  matter  to  be  performed  was  left  in  uncertainty. 
Here  the  defendant  is  directed  to  pay  a  certain  sum  in  the 
first  instance,  and  the  plaintiff  is  to  repay  him  any  sums 
which  he  may  have  paid,  or  may  be  compelled  to  pay,  in 
discharge  of  a  bill.     It  is  clear  that  when  the  award  was 
made,  no  duty  was  imposed  on  the  plaintiff  to  pay  this 
sum,  for  it  was  not  ascertained ;  and  the  present  application, 
therefore,  in  effect  proceeds  upon  something  not  in  the 
award.     The  defendant  says  now,  for  the  first  time,  that 
he  has  been  compelled  to  pay  the  amount  of  the  bill,  and 
that  the  plaintiff  is  guilty  of  a  contempt  for  refusing  to 
repay  him  the  amount.     To  how  many  questions  may  this 
give  rise  ?     The  plaintiff  may  dispute  the  precise  amount 
paid,  or  he  may  deny  the  payment  altogether;  or  he  may 
allege  that  the  payment  was  made  under  circumstances  of 
collusion  between  the  defendant  and  the  holder  of  the  bill. 
He  may  have  other  grounds  for  excusing  his  liability.     It 
may  be  said  that  the  defendant  has  made  an  aflSdavit  as  to 
the  payment;  but  the  Court  will  not  act  upon  the  oath  of 
a  party  in  his  own  fiivour,  when  the  facts  may  be  open  to 
dispute.     There  is  here  no  distinct  ascertained  duty  which 
the  plaintiff  has  to  perform,  and,  therefore,  I  think  an 
attachment  ought  not  to  issue  against  him. 

(a)  11  A.  &  E.  175;  S.  C.  4  p.  &  D.  217. 

(b)  8  M.  &  W.  566  ;  S.  C.  I  Dowl.  23,  N.  S. 


MICHAELMAS   TERM,    12    VICT.  387 

With  respect   to  the  application  under   the  statute  of        1848. 
Victoria,  the  case  of  Doe  v.  Amey  differs  materially  from      caAHAM 
the  present,  for  there  the  sum  to  be  paid  was  ascertained  »• 

by  the  award.     Here  there  is  nothing  to  justify  the  appli- 
cation of  the  powers  of  the  act 

Maulb,  J. — Where  an  unliquidated  sum  is  to  be  paid, 
the  Court  cannot  be  called  upon  to  ascertain  what  the 
precise  amount  is  upon  affidavits. 

Rule  refused. 


Benett  v.  The  Peninsular  and  Oriental  Steam  Boat 

Company. 

t  'ASK     The  declaration  stated  that  on,  &c.,  the  defend-  The  declara- 
ants  were  possessed  of  a  steam  vessel,  called  the  Montrose,  |j|^°  the  d^ 
then  lying  at  Southampton,  and  about  to  sail  for  a  place  fendanu  were 

!,    -  ,         ,  ,  ,  common  car- 

beyond  the  seas,  to  wit,  Gibraltar,  in  Spain,  for  the  carriage  rien  of  pas. 
of  passengers  from    Southampton    aforesaid    to  Gibraltar  SomhMnpton 
aforesaid;  that  the  defendants  were  then  common  carriers  *<>  Gibraltar, 

a  place  beyond 

of  passengers  for  hire,  in  and  by  the  said  steam  vessel,  from  the  seas. 

Plea  *  that 

Southampton  to  Gibraltar;  that  the  plaintiff  was  then  the  defendants 
desirous  of  becoming  a  passenger  in  and  on  board  of  the  mo«  cwricrT* 
said  steam  vessel  from  Southampton  to  Gibraltar,  and  then,  of  passengers, 

^    *■     ^  modo  et  forma. 

at  a  reasonable  and  proper  time  in  that  behalf,  tendered  Issue  thereon, 

himself  to  the  defendants  at  Southampton,  to  be  carried  by  the  plea  only 

them  as  such  passenger,  in  and  on  board  the  said  steam  {hefacrof^ 

vessel,  fix)m  Southampton  to  Gibraltar,  and  then  requested  defendants 

.  carrying  pas- 

the  defendants  to  receive  him  as  such  passenger  in  and  on  sengers  from 
board  the  said  steam  vessel,  and  to  carry  him  fix)m  South'^  ^  Gibraltar" 
ampton  to  Gibraltar;  that  the  plaintiff  was  then  ready  and  '^^'l^^jj^'.?"^ 
willing  to  pay  to  the  defendants  all  reasonable  passage  they  were 


**  common 
carriers'*  in 


the  strict  technical  sense  of  the  term,  and  liable  as  such,  according  to  the  custom  of  England. 
Quare,  whether  carriers  of  passengers  from  an  English  to  a  foreign  port,  are  bound  to  receive 
and  carry  all  passengers  offenng  themseWes,  and  ready  to  pay  for  their  passage. 

c  c  2 
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1818.        money,  hire  and  reward  for  being  carried  by  them  as  such 
Benett       passenger  from  Southampton   to  Gibraltar,  of  which  the 

p-  defendants  then  had  notice ;  that  althouirh  the  defendants 

Peninsular      ,         ,     ,        ^  .  .         .  , 

and  then  had  sufficient  room  and  accommodation  in  and  on 

Steam  Boat  ^^^ard  the  said  steam  vessel  to  receive  the  plaintiff  in  and 
Company,  q^  board  the  same  as  such  passenger,  and  to  carry  him,  as 
such  passenger,  from  Southampton  to  Gibraltar;  yet  the 
defendants  disregarded  their  duty  in  that  behalf,  and  did 
not  nor  would  receive  the  plaintiff  as  such  passenger  in  and 
on  board  the  said  sleam  vessel,  or  carry  the  plaintiff  therein 
from  Southampton  to  Gibraltar,  but  wholly  neglected  and 
refused  so  to  do,  and  then  caused  the  said  steam  vessel 
to  sail,  and  the  same  did  then  sail  from  Southampton  to 
Gibraltar  without  the  plaintiff;  whereby,  &c.  The  defend- 
ants pleaded,  thirdly,  that  the  defendants  were  not  common 
carriers  of  passengers  for  hire,  raodo  et  forma.  Issue 
thereon. 

Upon  the  trial,  before  Wilder  C  J.,  at  the  sittings  in 
Iiondon  after  Michaelmas  Term,  1847,  it  was  proved  that 
the  defendants  were  the  proprietors  of  a  number  of  steamers, 
which  sailed  every  ten  days  with  passengers  from  South- 
ampton to  Gibraltar,  touching  on  their  way  at  (/orunna, 
Vigo,  Oporto,  Lisbon  and  Cadiz ;  that  the  Montrose  was  one 
of  these  steamers ;  that  the  defendants  published  and  circu- 
lated printed  bills  stating  the  times  at  which  their  vessels  were 
intended  to  start,  the  several  ports  to  which  they  sailed,  and 
the  amount  of  the  passengers'  fares ;  and  that  the  plaintiff 
had  applied  for  a  passage  on  board  the  Montrose  for  Gib- 
raltar, and  had  been  refused  it  by  the  agent  of  the  company 
in  consequence  of  some  representation  made  to  him  by  the 
Portuguese  consul.  It  was  contended  for  the  defendants, 
that  the  duty  imposed  by  the  common  law  upon  carriers  to 
carry  the  goods  of  all  persons  offering  to  pay  for  the  car- 
riage, did  not  apply  to  the  carriers  of  passengers,  nor  to 
carriers  to  foreign  parts,  and  that  they  were  therefore 
entitled  to  the  verdict  upon  the  third  issue.  The  Lord 
Chief  Justice  thought  that  there  was  evidence  to  go  to  the 
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jury  that  the  defendants  were  *^  oomnion  carriers  ;* '  and  a 
verdict  having  been  found  for  the  plaintiff,  leave  was  given 
to  the  defendants  to  move  to  have  it  entered  for  them  upon 
the  third  issue. 

The  Attorney  General  having  accordingly,  in  the  following 
Term,  obtained  a  nilc  nisi  to  enter  the  verdict  for  the 
defendants,  and  also  for  a  new  trial ; 


1848. 


BBNtTT 
». 

PSNINSULAE 

and 

Oribntal 
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Company. 


Peteredorff  novi  shewed  cause.  The  objections  made  at 
the  trial,  and  upon  moving  for  this  rule,  appear  upon  the 
declaration,  and  therefore  the  motion  ought  to  have  been  to 
arrest  the  judgment.  It  would  be  useless  to  grant  a  new 
trial,  and  the  Court  will  not  do  so,  when  the  declaration 
discloses  no  cause  of  action.  \_Mauky  J. — The  rule  is  not 
only  for  a  new  trial,  but  to  enter  the  verdict  for  the  defend- 
ants on  the  third  issue.  The  objections  may  arise  upon 
that  issue].  The  question  raised  by  the  third  issue  is  merely 
whether  the  defendants  were  carriers  of  passengers  between 
Southampton  and  Gibraltar,  not  whether  they  were  ^'conmum 
carriers^  in  the  strict  legal  meaning  of  that  term,  and  sub- 
ject as  such  to  certain  liabilities.  The  declaration,  it  is  true, 
alleges  that  they  were  ^'  common  carriers"  from  an  English 
to  a  foreign  port ;  but  that  description  does  not  involve  an 
allegation  of  their  liability  as  ^*  common  carriers,''  according 
to  the  custom  of  England.  There  is  no  ground  for  com- 
plaining of  misdirection,  because  the  Judge  left  the  question 
upon  the  third  issue  to  the  jury  in  the  precise  words  of  the 
declaration.     [He  was  then  stopped  by  the  Court]. 

Offkf  in  support  of  the  rule.  Where  a  breach  of  duty  is 
the  cause  of  action,  it  is  necessary  that  the  consideration  for 
the  performance  of  the  duty  should  be  set  forth  in  the  de- 
claration, except  where  the  duty  arises  from  custom ;  and 
even  then,  the  practice  formerly  was  to  set  out  the  custom, 
in  order  to  shew  that  no  consideration  was  necessary,  though 
it  is  now  well  understood  that  it  is  needless  to  aver  the 
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1848.       custom  when  it  is  a  general  one,  such  as  that  relating  to 

Benett      carriers,  innkeepers,  &c. ;    1    Chit  PL  239,  7th  e<L      In 

9'  the  declaration  in  this  case  no  consideration  is  stated,  and 

and         it  therefore  follows  that  the  declaration  intended  to  rely  on 

Stb'am^It  ^^  custom,  otherwise  the  declaration  would  be  bad.     The 

Company,     defendants  are  described   as   "  common   carriers" — ^words 

which  have  a  legal  technical  meaning,  importing  that  thej 

arc  bound  to  carry.     The  issue  raised  upon  the  third  plea, 

therefore,  is,  whether  the  defendants  are  "common  carriers" 

in  the  strict  technical  sense,  and  there  is  no  other  way  in 

which  that  question  could  have  been  raised.     [He  referred 

to  Story  on  Bailments,  sect  496.] 

Wilde,  C.  J. — It  seems  to  us  that  there  is  no  ground  for 
making  the  rule  absolute  for  setting  aside  the  verdict  upon 
the  third  plea.  The  declaration  alleges  that  the  defendants 
were  common  carriers  of  passengers  from  Southampton  to 
a  place  beyond  the  seas,  that  is,  a  place  out  of  the  realm. 
The  defendants  plead  that  they  were  not  common  carriers, 
as  in  the  declaration  alleged,  that  is  firom  Southampton  to 
Gibraltar.  The  evidence  for  the  plaintiff  was,  that  the 
defendants  had  issued  bills,  in  which  they  professed  to  carry 
passengers  from  Southampton  to  Gibraltar;  that  their  prac- 
tice was  in  conformity  with  those  bills,  and  that  they  had 
refused  to  carry  the  plaintiflf.  On  that  evidence,  I  left  it  to 
the  jury  to  say,  whether  the  defendants  had  carried  on  the 
business  of  common  carriers  of  passengers  from  Southampton 
to  Gibraltar,  as  alleged  in  the  declaration ;  and  the  jury  found 
that  they  had.  The  question  now  is,  whether,  upon  this 
evidence,  I  was  right  in  so  leaving  the  question  to  the  jury. 
It  is  to  be  observed,  that  the  defendants  are  described  in 
the  declaration  as  "  common  carriers"  from  a  place  within, 
to  a  place  without,  the  realm  ;  and  it  is  asked,  can  they  be 
such  common  carriers  ?  Mr.  Justice  Story ,  in  his  book,  which 
has  been  referred  to,  says :  ^*  A  common  carrier  has  been 
defined  to  be  one  who  undertakes,  for  hire  or  reward,  to 
transport  the  goods  of  such  as  choose  to  employ  him,  from 
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place  to  place;"  that  is,  one  who  does  that  which   the       1848. 
defendaats  were  proved  to  do  with  respect  to  passengers.      benett 


But  it  is  said  that  they  were  not  proved   to  have   been   _     ^- 

•^  "^  Peninsular 

«  common  carriers"  as  in  the  deckration  aUeged,  because    ^  J^^^ 

the  term  ^*  common  carriers"  imports  that  they  are  common  steam  Boat 

carriers  within  the  realm,  and  according  to  the  custom ;     Comfany. 

and  that  we  are  bound  to  put  that  construction  upon  the 

declaration,  upon  the  principle  that  when  an  averment  is 

open  to  two  constructions,  that  one  must  be  put  upon  it 

which  will  support  the  pleading.     But  if  we  read  the  words 

'^common  carriers"  as  '^common  carriers  within  the  realm," 

we  make  the  declaration  inconsistent ;  whereas  if  they  be 

read  according  to  Mr.  Justice  Story's  definition,  as  common 

carriers  from  Southampton  to  Gibraltar,  the  declaration  is 

consistent  throughout      The  words,  it  is  true,  are  often 

used  to  mean  common  carriers  within  the  realm,  but  I  see 

no  reason  for  saying  that  they  are  necessarily  confined 

to  that  class,  and  are  not  applicable  to  carriers  out  of  the 

realm.     It  seems  to  me,  therefore,  that  the  declaration  and 

the  issue  raised  by  the  third  plea  ought  to  be  understood  in 

the  sense  in  which  it  was  proved  by  the  evidence,  and  that 

there  is  no  reason  for  disturbing  the  verdict. 

CoLTMAN,  J.— Mr.  Ogys  argument  is  founded  chiefly 
upon  precedents  of  declarations  in  actions  against  common 
carriers  by  land.  In  those  cases,  the  usual  form  alleges  that 
the  defendant  was  a  common  carrier  of  goods  for  hire  finom 
a  certain  place  to  a  certain  other  place,  and  goes  on  to  state 
the  delivery  of  the  goods  to  the  defendant  to  be  safely 
carried  to  the  place  where  they  are  to  be  delivered.  These 
places  are  prima  fiicie  understood  to  be  within  the  realm, 
and  then,  as  the  defendant  is  stated  to  be  a  common  carrier 
between  two  places  in  England,  his  liabilitylarises  from  the 
custom  of  England,  and  it  is  not  necessary  to  allege  it.  But 
is  that  the  meaning  of  the  declaration  ?  I  think  not  It 
shews  that  the  defendants  were  carriers,  not  between  two 
places  vrithin  the  realm,  but  from  a  place  within  the  realm 
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1848.       to  another  beyond  the  seas,  and  also  that  they  were  carriers 

BEsim      °°^  ®^  goods  but  of  passengers.     Whether  any  duty  arises 

o     ^'  from   that  business,  is  another  question.     The  evidence 

and         shewed  that  the  defendants  hekl  themseWes  out  as  earners 

^rsAM  Boat  of  passengers  between  Southampton  and  Gibraltar,  and  that 

CoMrAirY*     ^jjg  ^  question  in  issue  upon  the  third  plea.     The  declar 

ration  alleged  that  they  were  carriers  of  a  certain  description^ 

that  ayerment  was  traversed  by  the  third  plea,  and  I  think 

that  the  Judge  was  right  in  the  way  he  left  the  question 

to   the  jury,  and  therefore   that   thb  rule  ought   to  be 

discharged. 

Maule,  J. — I  am  also  of  opinion  that  the  verdict  should 
not  be  disturbed.     The  question  of  &ct  raised  was,  whether 
the  defendants  were  common  carriers  of  passengers  between 
Southampton  and  Gibraltar,  the  latter  being  a  place  beyond 
the  seas;  and  I  think  that  the  issue  was  properly  found  for 
the  plaintiff.     It  is  true,  the  expression  in  the  declaration  is 
ambiguous,  but  as  the  defendants  did  not  demur,  but  pleaded 
over,  it  must  now  be  understood  in  the  sense  in  which  it 
wiU  support  the  declaration,  although  it  may  be  that  the 
declaration  would  be  bad,  if  the  places  mentioned  in  it 
were  not  both  within  the  realm ;  and  good,  if  they  were. 
But  it  was  said  that  any  place  mentioned  in  a  declaration 
is  to  be  taken  to  be  within  the  realm,  unless  the  contrary 
be  stated.     There  is  a  case,  the  name  of  which  I  do  not  at 
this  moment  recollect,  in  which  a  bill  of  exchange  was 
stated  to  have  been  drawn  at  Dublin,  but  there  was  no  alle- 
gation that  that  place  was  not  in  England,  and  it  was  held 
that  the  Dublin  mentioned  must  be  [H^sumed  to  be  some 
place  in  England  (a).     So,  I  apprehend,  if  a  declaration 
stated  that  the  defendant  was  a  common  carrier  between 
London  and  New  York,  it  would  be  understood,  unless  the 
contrary  were  stated,  that  both  places  were  in  England, 

(a)  The  learned  Judge  probably  referred  to  Kearney  v.  Ktug,  2  B. 
&  A.  301k  or  to  Sprowle  v.  Legge,  1  B.  &  C.  16. 
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although  New  York  is  well  known  to  be  a  place  in  America.        1848. 
Here,  however,  there  is  no  doubt  the  declaration  sufficiently     ^^bknew"^^ 
shews  that  Gibraltar  is  a  place  beyond  the  seas.     This  was  v. 

PfNINSOLAR 

not  disputed  either  now  or  at  the  trial;  but  it  is  suggested  and 
by  Mr.  Ogk  that  the  allegation  that  the  defendants  were  ^^kamBoat 
common  carriers  between  Southampton  and  a  foreign  port,  Company. 
means,  somehow  or  other,  that  they  were  subject  to  the 
same  liabilities  as  carriers  within  the  realm.  In  that  view 
I  cannot  concur.  The  termini  being  established,  the  only 
question  was,  whether  the  defendants  did  those  things 
which,  Mr.  Justice  Staty  says,  was  understood  to  constitute 
a  man  a  common  carrier.  One  of  the  points  made  by  the 
Attorney  General,  on  moving  for  the  rule,  was,  that  the 
liability  of  common  carriers  of  goods,  and  that  of  common 
carriers  of  passengers,  is  different  How  that  may  be,  it  is 
not  necessary  to  say,  because  the  allegation  in  the  declaration 
can  mean  nothing  else  than  that  the  defendants  were  con- 
stituted carriers  of  passengers,  by  doing  that,  in  reference 
to  passengers,  which,  if  done  with  goods,  would  have  made 
them  carriers  of  goods  according  to  Mr.  Justice  Story, 
Suppose  a  law  were  passed  doing  away  with  the  liability  of 
common  carriers,  a  common  carrier  would  nevertheless  be 
still  a  common  carrier,  and  the  evidence  to  prove  the  &ct 
would  be  the  same.  Or  suppose  the  case  of  a  common 
carrier  between  two  places  in  New  South  Wales,  and  that 
the  law  of  that  country  as  to  his  liability  differs  from  the 
law  of  England,  the  fact  to  be  proved  on  an  issue  whether 
he  was  a  common  carrier  would  be  the  same,  whatever 
were  the  extent  of  his  liability;  and  the  issue  would  be 
proved  by  the  same  evidence.  I  think,  therefore,  that  the 
plaintiff  was  entitled  to  the  verdict 

WiLLiABfS,  J. — I  am  entirely  of  the  same  opinion.  The 
issue  arises  on  a  traverse  of  the  allegation  that  the  defendants 
were  common  carriers  of  passengers  between  Southampton 
and  Gibraltar.  Upon  that  issue  it  was  necessary  for  the 
plaintiff  to  prove  not  only  that  they  were  common  carriers 
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1848.       between  those  two  places,  but  also  common  carriers  of  pas- 

^^]^       sengeis.    I  think  that  was  proved  by  the  eyidenoe,  and  that 

the  plaintiff  is  therefore  entitled  to  keep  his  verdict    If 

the  law  be  that  personsy  such  as  the  defendants  are  described 

Stbam  Boat   ^  ^^^  declaration,  are  not  liable  to  this  action ;  that  wooU 

Coup  AMY.      i^  good  ground  for  arresting  the  judgment,  or  bringing  a 

writ  of  error. 

Rule  dischaiged. 


Ao  applicitioii 
toresand  a 
Judge*!  order 
most  be  made 
within  a  rea- 
•onable  time; 
and  where  a 
paitj  does  not 
applj  within 
areaonable 
time  to  rescind 
the  order,  he 
most  be  pre- 
sumed to  ac- 
quiesce in  it. 
Twojears 
after  the  date 
of  the  order, 
b  not  a  rea- 
sonable time. 


Griffin  v.  Bradley. 

JdY  an  order  made  at  Chambers  by  PoUocky  C.  R,  on 
the  5th  of  August,  1846,  proceedings  in  this  action  were 
stayed  until  further  order,  on  the  ground  of  the  pendency 
of  another  action  for  the  same  debt 

T.  Jones  having,  on  a  former  day  in  this  Term,  obtained 
a  rule  nisi  to  rescind  that  order, 

Corrie  shewed  cause.  The  application  is  two  years  too 
late.  It  ought  to  have  been  made  in  the  next  Term  after 
the  order  was  made ;  2  ChiL  Archb.  Prac  1443,  8th  ed 

T.  Jones,  in  support  of  the  rule.  The  Judge  had  no 
jurisdiction  to  make  the  order.  In  Giles  v.  Tooth  {a\  this 
Court  refused  to  stay  the  proceedings  in  ten  out  of  eleven 
actions  which  the  plaintiff  had  brought  against  difierent 
directors  of  a  railway  company  for  the  same  cause  of  action; 
and  that  case  was  followed  by  the  Queen's  Bench  in  Newit^ 
V.  Belcher  (b),  where  a  Judge's  order  for  a  stay  of  proceedings^ 
in  two  of  three  actions  brought  for  the  same  demand,  was 
rescinded.  [Wilde,  C.  J. — Why  did  you  lie  by  for  two 
years,  instead  of  objecting  at  once  ?]    The  application  is 

Ca)  3  C.  B.  665 ;  S.  C.  OMte,  vol.  4,  p.  4S6. 
(6)  9  Q.  B.  612. 


V, 

Braolby. 
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not  too  late;  the  Judge  had  no  jurisdiction  to  make  this  1848. 
order,  and,  therefore,  the  plaintiff  ought  not  to  be  prejudiced  giiffin 
by  it.  The  order  has  deprived  the  plaintiff  of  a  right  which 
the  law  gives  him,  of  suing  those  persons  who  are  liable  to 
him,  and  unless  the  other  side  shew  that  they  have  been 
prejudiced  by  the  delay,  which  they  have  not  done,  it  is 
submitted  the  plaintiff  may  come  after  the  lapse  of  any 
length  of  time,  and  complain  of  the  order. 

WiLDB,  C.  J. — In  this  case,  the  order  for  staying  pro- 
ceedings until  further  order,  on  the  ground  that  there  was 
another  action  pending,  was  made  upwards  of  two  years 
ago.  I  apprehend  there  can  be  no  doubt  that  a  Judge  at 
Chambers  has  power  to  order  the  stay  of  proceedings  in  an 
action,  for  the  purpose  of  giving  a  party  an  opportunity  of 
going  to  the  Court;  and  the  exercise  of  that  power  is  not 
inconsistent  with  the  plaintiff's  common  law  right  of  suing. 
A  person  has,  no  doubt,  a  right  at  common  law  to  sue  all 
parties  liable  to  him ;  but  a  Judge  has,  at  the  same  time, 
power  to  prevent  him  from  using  that  right  in  an  oppressive 
manner.  If  the  circumstances  of  the  case  do  not  warrant 
the  exercise  of  that  power,  the  party  aggrieved  by  it  ought 
to  come  to  the  Court  Then  the  question  is,  within  what 
time  ought  he  to  come  ?  It  is  said  that  there  is  no  time  fixed 
by  any  inflexible  rule.  But,  at  least,  he  ought  to  come 
within  a  reasonable  time,  and  two  years  are  surely  not  a 
reasonable  time  for  such  a  purpose.  A  party  who  obtains 
an  order  has  a  right  to  know  whether  it  is  acquiesced  in ; 
and  if  the  other  side  do  not  go  to  the  Court  for  two  years, 
that  is  certainly  strong  evidence  of  acquiescence.  The 
plaintiff  might,  indeed,  have  applied  to  the  Court  or  a 
Judge  for  leave  to  go  on ;  but  he  does  not  ask  this.  He 
asks  us  to  rescind  the  order;  and  I  think  the  answer  to 
his  application  is,  that  he  has  acquiesced  in  the  order,  by 
suffering  two  years  to  elapse  without  applying  to  the  Court. 
Without  laying  down  any  positive  rule  as  to  the  time  for 
applying  to  rescind  a  Judge's  order,  it  is  sufficient  to  say 
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Griffin 

V. 

Bradley. 


that  it  ought  to  be  done  within  a  reasonable  time.  It 
appears  that  the  order  was  incorrect  in  form,  because  it 
ordered  proceedings  to  be  stayed  till  further  order,  and  not 
till  a  definite  time ;  but  we  cannot  upon  this  rule  give  the 
plaintiff  the  relief  he  might  probably  have  had,  if  he  had 
applied  for  leave  to  go  on. 


CoLTMAN,  J.,  Maule,  J.>  and  Willlams,  J.,  concurred. 

Rule  dischaiged. 


LoMAX  V.  Landells. 

ToadccU.  X1.SSUMPSIT  on  a  bill  of  exchange  drawn  by  one  Iline, 
^ir^^ndortee  accepted  by  the  defendant,  and  indorsed  by  Hine  to  the 
■giiost  ac-        plaintiff.    Plea,  that  the  indorsement  by  Hine  was  in  blank, 

ceptor,  defend.    ^  . 

ant  pleaded  and  that  when  the  bill  became  payable,  and  thence  until 

wai  indorsed  the  agreement  thereinafter  mentioned,  the  bill  was  in  the 

when  "uic'i^e  ^^°^  ^^  ^^®  ^  Shakespear  WiUiams,  as  the  lawful  holder 

due  one  L  and  owner  thereof,  for  value,  who  was  then  entitled  to 

Shakespear 

Williams  was  receive  the  amount  from  the  defendant;  and  that  after  the 
it;  that  the  ^^^^  became  due,  and  whilst  the  said  I.  Shakespear  Williams 
^h^*"^L^'*^  was  the  lawful  holder  and  owner  thereof,  it  was  agreed 

Shakespear 
Williams  102. 
in  cash,  and  a 
promissory 
note  for  15/. 
1 5«.  for  the 
bill,  and  all 
interest, 
charges,  and 
claims  in  re- 
spect of  it. 
Averment, 


between  the  defendant  and  L  Shakespear  Williams,  that 
the  defendant  should  pay  to  I.  Shakespear  Williams  part 
of  the  amount  of  the  said  bill,  to  wit,  the  sum  of  lOL,  and 
that  the  defendant  should  then  make  and  deliver  to  the 
said  L  Shakespear  Williams  his,  the  defendant's,  promissory 
note,  payable  to  the  order  of  the  said  I.  Shakespear  Wil- 
liams, for  the  sum  of  15L  155.,  payable  three  months  after 
that  defendant    date,  on  account  of  the  residue  of  the  said  bill,  and  all 

had  not,  and 

l^ad  not  been 

able  to  obtain,  knowledge  of  the  first  Christian  name  of  Williams,  "  otherwise  or  to  a  greater 

extent  than  as  set  forth  by  the  said  initial  letter.'* 

Held,  on  special  demurrer,  first,  that  the  plea  was  a  good  plea  of  payment :  secondly,  that 
the  plea  sufficiently  set  forth  the  title  of  Williams  to  the  bill,  and  was  not  bad  for  omitting  to 
allege  that  after  the  bill  had  been  indorsed  in  blank,  it  was  delivercH)  to  Williams  ;  and  thirdly, 
that  the  Court  would  intend  that  *'  I."  was  the  Christian  name  of  Williams,  and  not  merely  the 
initial  letter  of  it. 
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interest,  charges,  and  claims  whatsoever  in  respect  of  the  1848. 
said  bill.  Averment,  that  afterwards  and  whilst  the  said  lomIx 
L  Shakespear  Williams  was  the  lawful  holder,  and  after  the  v- 

bill  became  due,  and  before  the  plaintiff  became  possessed 
of  it,  or  had  any  right  or  title  in  respect  of  it,  or  any  part 
of  the  amount  thereof,  in  pursuance  of  the  agreement,  the 
defendant  paid  I.  S.  Williams  the  10/.,  and  delivered  to 
him  the  promissory  note  for  15L  15^.,  and  paid  it  when 
due ;  and  that  the  said  bill  was  overdue  when  the  plaintiff 
first  took  and  received  the  same,  and  before  the  plaintiff 
ever  had  any  tide  to  the  said  bill,  or  any  part  of  the  amount 
thereof;  that  the  defendant  hath  not,  nor  has  he  had,  at 
any  time,  knowledge  of  the  first  or  Christian  name  of  the 
party  thereinbefore  designated  as  I.  Shakespear  Williams, 
otherwise  or  to  a  greater  extent  than  as  set  forth  by  the 
6:ud  initial  letter,  nor  hath  the  defendant  been  able  to 
obtain  any  knowledge  of  the  said  first  name,  otherwise  or 
to  a  greater  extent  than  as  aforesaid,  although  he  has  made 
proper  inquiry  in  that  behalf.    Verification. 

Special  demurrer,  assigning  for  causes  that  the  plea  was 
an  ai^umentative  and  insufficient  plea  of  payment ;  that  no 
sufficient  excuse  was  stated  for  the  omission  of  the  first  or 
Christian  name  of  the  person  designated  as  L  Shakespear 
Williams,  and  that  the  title  of  L  Shakespear  Williams  to 
the  bill  was  not  shewn  with  sufficient  certainty.  Joinder 
in  demurrer. 

Hawkms  {Barnard  with  him)  in  support  of  the  demurrer. 
First,  the  plea  is  bad  on  special  demurrer,  for  omitting  to 
set  out  the  Christian  name  of  Williams,  and  for  not  excusing 
such  omission  by  a  proper  averment;  Stephen  on  Pleading^ 
338,  5th  ed. ;  Appelmans  v.  Blanche  (a).  The  matter  of 
excuse  is  so  averred  that  it  is  not  traversable,  for  the  **  L" 
is  referred  to  as  the  said  initial  letter.  [Maule,  J. — If  you 
say  that  the  ''  L"  is  what  is  referred  to  by  the  words  **  said 

(a)  14  M.  &  W.  154. 
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1848.       initial  letter,"  yoa  assome  the  point  in  dispute.]     The  **  IJ* 
is  the  only  thing  to  which  those  words  can  apply.     This 
Court  has  held  that  a  single  letter,  like  the  letter  *^  W."  is 
not  a  Christian  name ;  Nash  v.  ColUer  (a) :  and  the  Queen's 
Bench  have  decided,  that  every  person  must  be  presumed  to 
have  a  Christian  name ;  Levy  v.  fFebb  (b) ;  Gatty  v.  FieU  (c). 
It  therefore  follows  that  every  person  must  be  presumed  to 
have  a  Christian  name,  which  must  consist  of  two  letters 
at  least     [Mattk,  J. — No.     A  Christian  name  must  be  a 
word;  but  a  word  does  not  necessarily  consist  of  two  or 
more  letters.    Every  vowel  is  a  word,  for  it  can  be  pro- 
nounced without  the  aid  of  any  other  letter.     A  consonant 
is  different,  for  it  cannot  be  pronounced  without  the  aid  of 
a  vowel.]     Secondly,  the  plea  is  bad  for  not  stating  that 
the  bill  was  delivered  to  Williams  after  its  indorsement  in 
blank ;  so  that  it  does  not  appear  that  he  had  a  l^al  interest 
in  it  at  the  time  that  he  was  the  holder  of  it     [Maule,  J. — 
The  defendant  is  not  stating  his  own  title,  but  that  of  the 
plaintiff,  through  a  third  person:  and  when  he  describes 
the  latter  as  the  lawful  holder  of  the  bill,  he  means,  of 
course,  after  indorsement]      Thirdly,   the  plea  is   bad, 
because  it  is  pleaded  to  the  whole  declaration,  though  in 
truth  it  is  only  an  answer  as  to  1021     Williams's  right  of 
action  was  not  suspended  or  extinguished  by  his  acceptance 
of  the  lOL  and  of  the  promissory  note ;   and  it  is  quite 
consistent  with  the  plea  that  the  plaintiff  became  the  lawful 
holder  of  the  bill  before  the  note  became  payable ;  for  the 
plea  does  not  state  that  Williams  was  the  holder  of  the  bill 
when  the  note  became  payable.     K  the  plea  be  in  effect  a 
plea  of  payment,  it  is  bad  for  not  specifically  averring 
payment     [Maule,  J. — It  does  so  sufficiently;   it  alleges 
that  the  defendant  has  so  paid  the  bill  that  the  plaintiff 
cannot  now  recover  upon  it]     Still  it  leaves  the  declaration 
unanswered  as  to  the  damages.     [Maule,  J. — It  allies  that 
the  promissory  note  was  given  on  account  of  the  residue  of 

(II)  Ante,  vol.  6,  p.  341 ;  S.  C.  (6)  9  Q.  B.  427. 

turn,  Nash  v.  Calder,  5  C.  B.  177.  (c)  Id.  431. 
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the  bill,  ^  and  the  interest,  charges,  and  claims  in  respect    ^  1848. 
thereof^ 

Carrie  contra,  was  desired  to  confine  himself  to  the  first 
objection.  Admitting  '^  L**  is  merely  the  initial  of  a  name, 
and  not  itself  a  name,  still  the  plea  is  sufficient,  for  it  con- 
tains a  sofficiently  distinct  allegation  that  the  name  is  not 
known  to  the  defendant ;  Stephen  on  Pleading^  339, 5th  ed., 
and  cases  there  referred  ta  But  *^  L"  may  be  the  name  of 
the  party. 

Per  Curiam  (a). — We  are  always  unwilling  to  sufler  an 
objection  of  this  kind,  which  is  so  wholly  beside  the  merits 
of  the  case,  to  prevail ;  and  we  have  on  former  occasions 
resorted  to  subtlety  in  order  to  do  justice.  In  this  case,  it 
u  sufficient  to  si^  that  ^*  U*  may  possibly  be  a  Christian 
name. 

Judgment  for  the  Defendant 

(a)  CoUman^  J.,  Maule,  J.,  and  WUUam$,  J. 


COULING  V.  COXB. 

vy  ASE  against  a  witness  for  disobedience  to  a  subpoena.  In  an  actkm 
The  declaration,  after  alleging  that  the  plaintiff  had  sued  ^  for  Dot^ 
one  Thomas  Foulkes  in  an  action  of  trespass,  and  that  ^iS!^|!^^ 

actual  damage 
hanng  been  tustamed  by  the  plaintiff  through  the  witnett*  breach  of  duty  is  essential,  as  the  law 
will  not  hnply  a  loss  to  the  plamtlff  from  a  mere  ditobedienoe  to  a  subposna. 

The  action  will  lie  if  the  witness*  evidence  was  material  upon  any  one  of  the  issues,  even 
thoufffa  the  plaintiff  had  not  a  good  cause  of  action. 

The  declaration  alleged  that  plaintiff  had  brought  an  action  affainst  F. ;  that  certain  issues 
came  on  to  be  tried ;  tmit  defendant  was  subpflsnaMl  by  plaintiff;  Uiat  plwntiff  had  a  good  cause 
of  action,  and  that  the  defendant's  evidence  was  matenal  to  the  trial  of  the  issues.  Breach, 
neglect  to  attend ;  whereby  the  plaintiff  had  to  pay  certain  costs  to  F.,  and  lost  the  benefit  of 
eertain  costs  whidi  he  had  incurred,  &c 

The  defendant  pleaded  several  pleas  traversing  the  material  allegations  in  the  declaration,  and 
aaonr  them,  eighthly,  a  traverse  that  plaintiff  had  a  good  cause  of  action,  and  ninthly,  a  traverse 
that  iwfendant*s  evidence  was  material ;  he  also  pleaded  the  general  issue,  and  leave  uid  license. 

The  Jury  having  found  for  defendant  on  the  eighth  issue,  and  for  the  pluntiff  on  all  the  others, 

MMf  int,  that  the  eighth  plea  traversed  an  immaterial  allegation.  Secondly,  that  the  alle- 
gation that  the  defendant  was  a  material  witness  on  the  issues  was,  after  veitliet,  a  sufficient 
allcttation  that  pluntiff  would  have  succeeded  on  iome  of  them,  if  the  defendant  had  ^iven  his 
evidwnce ;  and  thirdly,  that  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto,  and 
that  a  repleader  was  unnecessary. 


V. 
COXE. 
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1848.  certain  issues,  before  then  joined  in  that  suit,  came  on  to 
Cooling  ^  ^^^  ^^  Kingston,  stated  the  issuing  and  service  on  the 
defendant  of  a  writ  of  subpoena  on  behalf  of  the  pidntiflp. 
The  declaration  then  averred  that  the  plaintiff  had  a  good 
cause  of  action  in  the  said  suit,  and  that  the  appearance  and 
testimony  of  the  nov?  defendant,  in  obedience  to  the  writ  of 
subpoena,  were  necessary  and  material  to  the  trial  of  the 
said  issues.  Breach,  that  the  now  defendant,  without 
lawful  excuse,  neglected  to  appear  and  give  evidence,  by 
reason  whereof  the  plaintiff  was  obliged  to  vrithdraw  the 
record,  and  was  compelled  to  pay  certain  costs  to  the  said 
Foulkes,  and  lost  the  benefit  of  certiun  costs  which  he,  the 
plaintiff,  had  incurred  in  proceeding  to  the  trial  of  the  said 
issues. 

Pleas :  first,  not  guilty ;  secondly,  thirdly,  fourthly,  fifthly, 
sixthly,  and  seventhly,  traverses  of  material  allegations  in 
the  declaration ;  eighthly,  that  the  plaintiff  had  not  a  good 
cause  of  action,  modo  ct  forma;  ninthly,  that  the  tes- 
timony of  the  defendant  was  not  material  to  the  trial  of  the 
issues ;  and  tenthly,  leave  and  licence.     Issues  thereon. 

Upon  the  trial  before  Parke,  B.,  at  the  Guildford  Summer 
Assizes,  1846,  the  jury  found  for  the  plaintiff  upon  all  the 
issues  except  the  eighth ;  and  upon  that  issue  they  found 
for  the  defendant. 

Ltish  having,  in  the  following  Term,  obtained  a  rule  nisi 
on  the  part  of  the  plaintiff  to  set  aside  the  verdict  upon  the 
eighth  plea,  and  for  a  repleader,  or  to  enter  up  judgment 
for  the  plaintiff  non  obstante  veredicto,  or  for  a  new  trial  on 
the  ground  that  the  verdict  on  the  eighth  issue  was  against 
evidence ; 

Pearson,  shewed  cause.  First,  it  was  said  when  this  rule 
was  obtained,  that  the  issue  raised  by  the  eighth  plea  is 
immaterial;  but  that  is  not  correct  The  declaration  in 
Masterman  v.  Judson  (a)  did  not,  it  is  true,  aver  that  the 

(fl)  8  Bing.  224 ;  S.  C.  1  M.  &  Scott,  367. 
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plaintiff  had  a  good  cause  of  actioD,  but  it  stated  that  the  1648. 
defendant  was  a  material  witness,  and  that  by  reason  of  his 
disobedience  of  the  subpoena,  and  on  no  other  account,  the 
plaintifis  were  nonsuited ;  and  this  was  held  sufficient  after 
verdict  So  in  Davis  v.  Lovell{a)^  although  there  was  no 
positive  allegation  that  the  plaintiff  had  a  good  cause  of 
action,  the  declaration  was  held  good  on  general  demurrer ; 
because  it  contained  several  allegations,  which,  taken  to- 
gether, amounted  in  substance  and  effect  to  such  an 
averment.  So  in  MuUett  v.  Hunt  {b),  although  the  declara- 
tion which  omitted  the  allegation  in  question  was  held 
sufficient;  yet  that  was,  like  Masterman  v.  Judsariy  after 
verdict,  and  the  declaration  stated  that  the  evidence  which 
the  witness  could  have  given  was  material  for  the  plaintiff, 
and  that  the  plaintiff  could  not  have  safely  proceeded  to 
trial  without  it  *^  No  evidence,*^  observed  Lord  Lyndhursf, 
C.  B.,  in  giving  judgment,  '*  could  be  material  in  the  cause 
unless  the  plaintiff  had  a  good  cause  of  action."  AH  these 
cases  are,  in  truth,  authorities  in  support  of  the  mate- 
riality of  an  averment,  if  not  in  terms  at  least  in  effect,  that 
the  plaintiff  had  a  good  cause  of  action.  The  declaration 
does  not  allege  that  the  evidence  of  the  defendant  was 
material  for  the  trial  of  the  cause,  but  only  that  it  was 
material  for  the  trial  of  the  issues  in  the  cause.  Davis  v. 
LoveUy  and  Amey  v.  Long  (c),  are  in  this  respect  dis- 
tinguishable ;  for,  in  both  cases,  there  was  only  one  issue 
in  the  actions  in  which  the  evidence  of  the  witnesses  was 
material,  and  therefore,  if  their  evidence  was  material  for 
the  trial  of  the  issue,  it  was  material  for  the  trial  of 
the  whole  cause.  But  here,  there  were  several  issues  in 
the  original  action,  and  the  declaration  does  not  allege 
that  the  evidence  of  the  witness  was  material  in  the  trial 
of  all  of  them,  or  even  of  such  of  them  as  would  entitle  the 
plaintiff  to  judgment.     In  Needham  v.  Fraser  (cf),  the  alle- 

(ii)  4  M.  &  W.  678 ;  S.  C.  7  (e)  9  East,  473. 

Dowl.  178.  ((0  1   C.  B.  815;   S.  C.  anU, 

(6)  1  C.  &  M.  762, 764.  vol.  3,  p.  190. 

VOL.    VI.  D   D  U.   &   L. 
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1848.        gation  that  the  plaintiff  had  a  good  cause  of  action  was  not 

CouLiiio      t^^crsed,  and  the  defendant  was,  therefore,  not  allowed  to 

^-  controvert  it  at  the  trial,  even  by  the  evidence  which  his 

COXB.  'J 

opponent  had  put  in.  [^Mauky  J. — Suppose  an  action  of 
trespass,  in  which  defendant  pleads  not  guilty  and  a  right  of 
way,  and  a  witness  who  might  have  proved  that  the  plaintiff 
was  entitled  to  a  verdict  on  the  first  issue,  does  not  attend. 
Would  it  not  be  very  hard  that  the  plaintiff  should  not  be 
able  to  maintain  an  action  against  him  for  bis  non-attendance, 
merely  because  he  had  no  cause  of  action  on  the  second 
issue  ?]  That  case  is  different  from  the  present  one.  The 
declaration  ought  to  have  pointed  out  in  respect  of  which 
issues  the  plaintiff  had  a  good  cause  of  action,  and  have 
alleged  that  the  defendant  was  a  material  witness  in  support 
of  such  issues.  But  that  has  not  been  done ;  the  plaintiff, 
by  alleging  that  he  had  a  good  cause  of  action,  and  that  the 
evidence  of  the  witness  was  material  to  the  trial  of  the 
issues,  has  tied  himself  down  to  prove  that  the  evidence  of 
the  witness  was  material  to  the  trial  of  all  the  issues ;  I  Chit 
Plead.  251,  7th  edit  The  eighth  plea  cannot  be  read  dis- 
tributively  as  a  traverse  of  the  plaintiff's  cause  of  action  on 
each  issue,  but  must  be  taken  in  its  obvious  sense,  as  a 
traverse  of  the  plaintiff's  cause  of  action  generally ;  2  fFms. 
Saund.  206,  n.  21,  22  ;  Smiih  v.  Dixon  (a).  And  as  the 
jury  have  found  a  verdict  for  the  defendant  on  the  eighth 
issue,  it  follows  that  the  plaintiff  had  no  good  cause  of 
action  on  any  of  the  issues,  and  consequently  that  the 
defendant  could  not  have  been  a  material  witness  in  support 
of  any  of  them.  [Mavle^  J. — You  are  contending  that  the 
verdicts  on  the  eighth  and  ninth  traverses  are  incon- 
sistent] 

Secondly,  the  plaintiff  is  not  entitled  to  judgment,  non 
obstante  veredicto,  for  the  eighth  plea  is  not  in  confession 
and  avoidance ;  Atkinson  v.  Davies  (b);  Gwynnew.  Bumdl(e). 

(a)  7  A    &  K.  I ;  S.  C.  2  N.      2  Dowl.  778,  N.  S. 
&  P.  1 ;  6  Dowl.  47.  (c)  6  BiDg.  N.  C.  453;  I  Seott, 

(6)  11  M.  &  W.  236;   S.  C.      N.  R.711;  S.  C.  7  CI.  &  F.  572. 
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The  Court  will  only  grant  a  repleader.     [He  referred  to        1848. 
Gordon  v.  Ellis  (a>] 

lAishf  contra.  First,  it  is  not  necessary,  in  order  to 
maintain  soch  an  action  as  this,  to  prove  that  the  plaintiff 
had  a  good  cause  of  action  in  the  original  action.  There  is 
no  decision  precisely  in  point;  but  unless  it  appears  that 
an  action  has  been  brought  wantonly,  and  with  full  know- 
ledge that  it  was  not  maintainable,  the  Court  will  always 
presume  that  it  was  brought  by  the  plaintiff  in  the  bona 
fide  belief  that  he  has  a  good  cause  of  action.  And  in  all 
such  cases,  it  is  reasonable  that  the  plaintiff  should  have  the 
benefit  of  any  evidence  which  he  may  think  material  to  his 
cause,  even  though  he  be  mistaken  as  to  his  having  a  good 
cause  of  action.  It  would  be  dangerous  to  the  administra- 
tion of  justice  to  permit  the  witnesses  of  a  plaintiff  to  obey 
or  disobey  a  subpoena,  according  as  they  believed  that  the 
action  was  well  founded  or  noL 

Secondly,  if  the  rule  laid  down  in  Gtoynne  v.  Bumell 
be  of  universal  application,  it  is  admitted  that  the  plaintiff 
is  not  entitled  to  judgment  non  obstante  veredicto,  but  that 
a  repleader  will  be  awarded ;  because  the  plea  upon  which 
the  issue  has  been  found  against  the  plaintiff,  is  a  traverse, 
and  not  in  confession  and  avoidance.  The  allegation,  how- 
ever, which  that  plea  traversed,  was,  it  is  submitted,  imma- 
terial, and  its  omission  would  not  only  not  have  made  the 
declaration  bad,  but  it  would  not  even  have  affected  the 
amount  of  damages  to  be  recovered ;  for  it  was  immaterial, 
as  regards  the  question  of  damages,  whether  the  defendant's 
evidence  was  necessary  upon  one,  or  upon  all,  the  issues,  his 
absence  being  the  cause  why  all  of  them  remained  untried. 
If  the  ninth  plea  had  traversed  that  the  defendant's  evidence 
was  material  upon  all  the  issues  it  would  have  been  bad. 
If,  therefore,  the  allegation  traversed  by  the  eighth  plea  was 
immaterial,  and  might  have  been  struck  out  altogether,  it  is 

(a)  7  M.  &  G.  607  ;  S.  C.  8  Scott,  N.  R.  290 ;  Ante,  vol.  2,  p.  308. 
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submitted  that  a  repleader  would  be  useless,  and  tliat  the 
Court  will  give  judgment  for  the  plaintiff  non  obstante 
veredicto;  because,  besides  this  immaterial  issue,  which  was 
found  for  the  defendant,  there  are  others  which  are  material 
and  decisive  of  the  whole  cause  of  action  which  have  been 
found  for  the  plaintiff;  Negelen  v,  Mitchell  {a),  [0«#- 
icell,  J.,  referred  to  2  fFms.  Sound,  319  e,  n.  (A),  6th  edit.] 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  Court. — 
This  was  an  action  for  not  obeying  a  subpcena,  which  called 
on  the  defendant  to  appear  as  a  witness  for  the  plaintiff  at 
the  trial  of  an  action  brought  by  him  against  one  Thomas 
Foulkes.  [His  Lordship  stated  the  nature  of  the  pleadings]. 
On  the  trial  before  Parker  B.,  a  verdict  was  found  for  the 
plaintiff  on  all  the  issues,  except  that  on  the  eighth  plea, 
with  Is,  damages.     The  verdict  on  the  eighth  plea,  which 
denied  that  the  plaintiff  had  a  good  cause  of  action  against 
Foulkes,   was  for   the   defendant.     A  rule  was  obtained, 
calling  on  the  defendant  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  repleader  awarded,  or  why 
final  judgment  should  not  be  entered  fcM:  the  plaintiff,  not- 
withstanding the  verdict  for  the  defendant  on  the  eighth 
plea,  or  why  a  new  trial  should  not  be  had  on  the  ground 
of  the  verdict  on  the  eighth  plea  being  against  evidence. 
On  shewing  cause  against  this  rule,  it  was  admitted  that,  so 
far  as  it  was  for  a  new  trial  and  for  a  verdict  against  the 
evidence,  it  could  not  be  supported;  and  the  argument 
turned   on    the  question  whether  the  eighth  plea,  which 
denied  that  the  plaintiff  had  a  good  cause  of  action  in  the 
former  suit,  was  a  sufficient  answer  to  the  action  against 
the  witness  for  not  attending ;  and  supposing  it  not  to  be 
sufficient,  what  ought  to  be  the  judgment  ?     With  respect 
to  the  validity  of  the  plea,  it  is  to  be  observed  that  the 
declaration  is  for  the  injury  sustained  by  the  plaintiff  in 
consequence  of  the  breach  of  duty  by  the  defendant  in  not 
obeying  the  subpoena,  and  by  means  of  which  breach  of 


(a)  7  M.  &  W.  612;  S.  C.  1  Oowl.  110,  N.  S. 
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duty,  the  declaration  alleges  the  plaintiff  was  delayed  in 
recovering  his  damages  against  Foulkes,  and  also  was 
obliged  to  pay  him  certain  costs,  and  also  that  certain  costs 
incurred  by  the  plaintiff  in  proceeding  to  trial  became  use- 
less. And  the  question  is,  whether  the  want  of  a  good  cause 
of  action  against  Foulkes  shews  that  the  plaintiff  is  not 
entitled  to  recover  for  any  part  of  this  matter  of  complaint ; 
for  unless  it  has  that  effect,  the  plea,  being  pleaded  to  the 
whole  cause  of  action,  is  bad.  Before  the  statute  of  Anne, 
which  enabled  the  defendant  to  plead  several  matters, — 
or,  since  that  statute,  when  only  one  issue  has  been  joined, — 
a  plaintiff  who  had  no  cause  of  action  could  not,  under 
ordinary  circumstances,  sustain  any  damage  from  the  absence 
of  a  witness.  This  is  the  reason  why  in  several  of  the  cases 
which  have  been  determined  on  the  subject  of  actions  for 
disobeying  subpoenas,  when  it  did  not  appear  that  more 
than  one  issue  was  joined,  the  Court  have  considered  that 
an  allegation  of  a  good  cause  of  action,  either  in  express 
terms,  or  in  terms  which  were  held  to  imply  it  after  verdict, 
was  necessary  to  sustain  the  judgment  for  the  plaintiff; 
because,  in  the  absence  of  such  an  allegation,  the  declaration 
did  not  shew  the  plaintiff  had  sustained  any  particular  loss  or 
damage  by  the  non-attendance  of  the  defendant;  and  in  an 
action  such  as  this,  for  breach  of  duty, — not  arising  out  of 
contract  between  the  plaintiff  and  the  defendant,  but — for 
disobeying  the  order  of  a  competent  authority,  the  existenci; 
of  actual  damage  or  loss  is  essential  to  the  action,  as  the 
law  will  not  imply  a  loss  to  the  plaintiff  from  mere  disobe- 
dience to  the  subpoena.  But  when,  since  the  statute  of 
Anne,  there  are  several  issues,  it  may  be  that  the  plaintiff 
has  no  cause  of  action,  but  yet  that  he  may  have  sustained 
damage  in  respect  of  the  costs  of  some  of  the  issues,  on  which 
(although  foiling  in  his  suit  generally)  he  might  have  suc- 
ceeded by  the  testimony  of  the  witness,  if  he  had  attended 
in  obedience  to  his  subpoena.  It  is  clear  that  the  terms  of 
this  declaration  comprehend  such  damage,  and  that  the 
allegation  that  the  defendant  was  a  material  witness  on  the 
issues  is,  after  verdict,  a  suiBcient  allegation  that  the  plaintiff 
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1848.        would  have  succeeded  on  some  of  tbeniy  if  the  witness  had 
^^^  given  his  evidence;  and  consequently,  that  he  may  have 

V.  sustained  pecuniary  loss  from  the  absence  of  the  defendant, 

although  he  had  no  cause  of  action  against  Foulkes.  The 
eighth  plea,  therefore,  although  it  shews  that  the  plaintiff 
could  not  have  been  damnified  by  the  deby  of  recovering 
damages  against  Foulkes,  and  would,  therefore,  be  a  good 
plea  to  a  declaration  complaining  of  no  other  wrong,  does 
not  shew  that  he  has  sustained  no  damage  in  consequence 
of  the  absence  of  the  defendant  That  plea,  therefore, 
cannot  be  supported  as  shewing  that  the  plaintiff  has  sus- 
tained no  loss.  But  a  question  was  suggested  by  the  Court, 
whether  it  might  not  be  supported,  as  shewing  that  the 
plaintiff,  although  he  had  sustained  a  loss,  had  no  right  to 
sue  for  it  as  an  injury ;  because,  inasmuch  as  having  no  cause 
of  action  against  Foulkes,  he  was  guilty  of  a  wrong  in  suing 
him,  and  could  not  recover  against  the  defendant  for  a  loss 
sustained  in  seeking  to  enforce  a  wrongful  claim,  for  which, 
according  to  the  old  law  (which  is  still  in  form  observed),  he 
was  liable  to  amerciament  But  we  think,  on  consideration, 
that  although,  as  respects  the  lord  whose  Court  has  been 
occupied  by  a  claim  which  could  not  be  sustained,  the 
plaintiff  would  be  liable  to  make  a  pecuniary  satis&ction 
by  amerciament ;  yet  that  he  has,  against  such  a  wrong  doer, 
the  right  to  have  the  material  testimony  of  a  witness  in 
support  of  issues  on  which  he  is  entitled  to  succeed,  in  order 
to  obtain  costs  to  which  his  right  is  recognised  by  law. 
The  eighth  plea,  therefore,  as  it  does  not  answer  the  whole 
declaration  to  which  it  is  pleaded,  is  insufficient;  and  the 
defendant,  who  has  failed  in  all  the  other  pleas,  is  not 
entitled  to  judgment 

The  second  question  is,  what  judgment  should  be 
given  on  this  record,  taking  the  eighth  plea  to  be  bad? 
Before  the  statute  of  Anne,  the  question  whether  there 
should  be  a  repleader  or  judgment  non  obstante  vere- 
dicto, depended  on  whether  the  plea,  on  which  the 
immaterial  issue  arises,  admits  a  cause  of  action  by  way  of 
confession  and  avoidance.     But  since  that  statute,  it  has 
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been  held,  that  although  the  plea,  on  which  the  immaterial        1848. 
iflsiie  was  found  for  the  defendant,  did  not  confess  the  cause      couung 
of  action,  if  it  was  confessed  or  proved  on  the  other  pleas  '• 

which  were  found  for  the  defendant,  there  should  be  no 
repleader,  but  judgment  for  the  plaintiff.  And  even  although 
the  pleas  on  which  the  good  issues  have  been  taken  and 
found  for  the  plaintiff,  were  not  pleas  in  confession  and 
avoidance,  but  traverses  of  material  allegations  in  the 
declaration,  and  although  some  of  the  material  allegations 
were  neither  traversed  nor  proved,  nor  admitted  by  way  of 
confession  and  avoidance,  it  has  been  held  that  where  the 
other  material  pleas  enabled  the  Court  to  give  judgment, 
without  requiring  the  parties  to  replead,  in  order  to  shew 
on  which  side  the  right  was,  there  should  be  no  repleader 
but  judgment  non  obstante  veredicto;  see  Goodbume  v. 
Bomman  (a),  Negelen  v.  Mitchell  (&).  Indeed,  a  plea  tra- 
versing an  allegation  in  a  declaration,  although  not  for  all 
purposes,  nor  in  all  events,  an  admission  of  the  material 
allegations  in  the  declaration  which  it  does  not  traverse, 
yet  may  be  considered  as  a  conditional  admission,  that  is, 
as  admitting  the  allegation  not  traversed,  in  case  the  plaintiff 
can  prove  the  allegation  traversed ;  and  it  is  certainly  so 
treated  in  the  case  in  which,  on  a  single  plea  traversing  a 
part  of  the  declaration,  where  an  issue  is  found  for  the 
plaintiff,  the  plaintiff  has  judgment ;  which  he  could  not  be 
entitled  to,  unless  the  Court  considered  the  material  allega- 
tions which  were  not  traversed,  as  being  admitted ;  and  the 
same  consequence  follows  if  several  material  traverses  are 
all  found  for  the  plaintiff.  In  the  present  case,  several 
traverses  on  material  allegations  of  the  declaration  are  found 
for  the  plaintiff,  who  has  also  obtained  a  verdict  on  the 
plea  of  leave  and  licence,  which  is  a  plea  in  confession  and 
avoidance ;  and  the  only  issue  found  for  the  defendant  does 
not  shew  that  the  plaintiff  has  no  cause  of  action.  So  that 
the  Court,  therefore,  have  no  difficulty  in  saying  that  the 
plaintiff,  and  not  the  defendant,  is  entitled  to  judgment,  and 

(fl)  9  Bing.  632.  (6)  7  M.  &  W.  612. 
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184H.        have  no  reason  to  award  a  repleader  to  discover  which  is 
CoiTung'     rig^^     Th®   rule,   therefore,  to  enter  judgment  for  the 
«'  plaintiff  on  the  eighth  plea,  non  obstante  veredicto,  must 

be  made  absolute. 

Rule  absolute. 


Leader  and  Another  v.  Purday. 
The  16th  sec-    1^  ASE.     The  declaration  stated  that  there  was  a  subsisting 

tionofthe  .    i       .  •       i       i       .  -^  •     i 

Copyright  Act  copyright  in   a  certain  book,  to  wit,  a  musical  compo- 

cf  45)!  wh^h  ^^^'^"  called  Pestal ;  that  the  plaintiffs  were  the  proprietors 

requires  a  de-  of  such  copyright,  and  had  published  and  sold  many  copies 

tendiugtosct  of  the  work ;  that  the  defendant,  after  the  passing  of  a 

a  third  person,  certain  act  (5  &  6  Vict  c.  45),  knowingly,  and  without  the 

richt^dleired  c^^^sent  in  writing  of  the  plaintififs,  in  a  certain  part  of  the 

to  have  been  British  dominions,  to  wit,  in  Great  Britain,  printed  and 

infringed,  to  , 

specify,  in  published  for  sale  divers,  to  wit,  3,000,  copies  of  the  said 

objection,  the  book.  Contrary  to  the  form  of  the  statute,  &c. 
name  of^uch         Pleas :  first,  not  guilty  ;  secondly,  that  there  was  not  a 

precludes  a  subsisting  Copyright  in  the  said  book,  or  any  part  thereof; 

has  omitted  to  thirdly,  that  the  plaintifis  were  not  the  proprietors  of  the 

no'ik:e?fii>m        ^^^  "^^^^^  «^  ^^J  P*''^  thereof. 

taking  such  The  defendant  mvc  the  plaintifis  notice,  under  the  16th 

objection  even  ,  . 

where  it  arises  section  of  the  5  &  6  Vict  c.  45,  that  he  would  rely  upon 
t^*s  evidence.'  the  following  objections  on  the  trial  of  the  action :  first, 
that  the  plaintiffs  were  not  the  first  publishers ;  secondly, 
that  they  were  not  the  owners  of  the  copyright ;  thirdly, 
that  there  was  no  subsisting  copyright  in  the  musical  com« 
position ;  and,  fourthly,  that  the  air  was  not  composed  by 
Pestal,  but  had  been  fraudulently  published  under  that 
name  for  the  purpose  of  deceiving  the  public 

Upon  the  trial  before  Cresswelly  J,,  at  the  sittings  in 
London  after  Michaelmas  Term,  1847,  it  was  proved  that 
the  air  was  an  old  one,  and  well  known  both  in  this  country 
and  on  the  Continent ;  and  that  a  Mr.  Bellamy  having,  early 
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in  1844,  written  some  Englbh  words  to  the  air,  and  induced  18*18. 
a  Mr.  Horn  to  compose  an  accompaniment  to  it,  had,  on  LeIjieb 
the  24th  of  October,  1844,  agreed  to  sell  to  the  plaintiff  "><*  Another 
Leader,  the  copyright  of  the  composition  in  its  altered  Purday. 
shape.  In  pursuance  of  this  agreement,  he  executed,  in 
1847,  a  formal  assignment  of  the  copyright,  by  deed,  to  the 
plaintifis,  and  the  song  was  shortly  afterwards  published  by 
them,  with  a  preface  written  by  Bellamy,  which  attributed 
the  composition  of  the  air  to  a  state  prisoner  in  Russia, 
under  sentence  of  death.  The  defendant  published  the 
song  with  the  same  words,  preface  and  accompaniment,  and 
with  similar  type,  frontispiece,  and  general  appearance. 
No  evidence  was  given  of  any  assignment  by  Horn  to  the 
plaintifis,  and  it  was  contended  that  without  such  evidence 
the  plaintifis  were  not  entitled  to  a  verdict,  as  the  copyright 
in  the  accompaniment  was  vested  in  Horn.  It  was  also 
objected  that  the  plaintifis  must  fail,  because  it  appeared 
that  there  existed  no  copyright  in  the  air,  and  also  because 
Bellamy's  interest  had  been  completely  transferred  to  Leader 
alone,  by  the  agreement  of  October,  1844,  and  consequently 
did  not  pass  to  the  plaintifis  under  the  deed  of  assignment 
of  May,  1845.  The  learned  Judge  overruled  the  objec- 
tions, and  having  left  it  to  the  jury  to  say  whether  there 
had  been  any  infringement  of  the  copyright,  a  verdict  was 
found  for  the  plaintiffs,  damages  U. ;  leave  being  reserved 
to  the  defendant  to  move  to  set  aside  the  verdict,  and  have 
it  entered  for  him,  or  for  a  nonsuit 

A  rule  nisi  having  been  obtained  accordingly, 
Talfourdi  Serjt,  and  Petersdorff^  shewed  cause.  It  is 
not  open  to  the  defendant  to  object,  under  his  notice  of 
objections,  that  the  copyright  in  the  accompaniment  belongs 
to  Horn  and  not  to  the  plaintiffs;  for  the  16th  section  of 
the  5  &  6  Vict.  c.  45,  requires  '^  that  if  the  nature  of  the 
defendant's  ^'  defence  be,  that  the  plaintiff  in  such  action" 
**is  not  the  proprietor  of  the  copyright  therein,  or  that 
some  other  person  than  the  plaintiff  was  the  author  or  first 
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publisher  of  such  book,  or  is  the  proprietor  of  the  copyright 
therein,  then  the  defendant  shall  specify  in  such  notice  the 
name  of  the  person  who  he  alleges  to  have  been  the  author 
or  first  publisher  of  such  book,  or  the  proprietor  of  the 
copyright  therein,  together  with  the  title  of  such  book,  and 
the  time  when,  and  the  place  where,  such  book  was  first 
published,  otherwise  the  defendant  in  such  action  shall  not, 
at  the  trial  or  hearing  of  such  action,  be  allowed  to  give  any 
evidence  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  claims  such  copy- 
right as  aforesaid,  (ur  that  he  was  not  the  proprietor  of  the 
copyright  therein;  and  at  such  trial  or  hearing,  no  other 
objection  shall  be  allowed  to  be  made  on  behalf  of  such 
defendant  than  the  objections  stated  in  such  notice,"  &c. 
Here  the  defendant's  notice  of  objections  gives  the  plaintifis 
no  fiirther  information  of  the  grounds  of  defence  intended 
to  be  relied  upon,  than  the  pleas  did.  It  does  not  specify 
the  name  of  the  person  whom  the  defendant  alleges  to  be 
the  proprietor,  nor  the  title  of  the  work,  nor  the  time  when, 
nor  the  place  where,  the  work  was  first  published ;  all  which 
particulars  it  was  incumbent  on  him  to  set  forth ;  Bootey  v. 
Davidson  (a).  [They  contended,  also,  that  the  composition 
was  protected  by  the  5  &  6  Vict  c.  45,  although  no  copy- 
right was  proved  in  the  air  alone ;  that  Bellamy  was  the 
author  of  the  work  in  its  present  shape,  and  had  originally 
a  copyright  in  it,  and  that  that  copyright  had  vested  in  the 
plaintifis  by  the  deed  of  May,  1845,  and  had  not  passed 
under  the  agreement  of  October,  1844.] 


Conchy  in  support  of  the  rule.  The  provisions  of  the 
16th  section,  it  is  submitted,  do  not  apply  to  a  case  like  this, 
where  the  particulars,  of  which  notice  is  directed  to  be  given, 
lie  peculiarly  within  the  knowledge  of  the  plaintiff.  The 
plaintifis  themselves  proved  that  Horn  was  the  proprietor 
of  the  copyright  in  the  accompaniment.  What  necessity, 
then,  could  exist  for  requiring  from  the  defendant  a  notice 

(a)  Ante,  vol.  4,  p.  147. 
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of  this  feet?    The  object  of  the  statute  was  merely  to  pro-       1848. 
tect  the  plaintiff  from  being  taken  by  surprise  at  the  trial,      leadbb 
by  evidence  offered  by  the  defendant,  that  the  copyright   "^  Another 
was  in  a  stranger,  and  not,  to  require  that  the  latter  should,      Pu&oAr. 
in  all  cases,  give  notice  of  fects  with  which  hb  opponent  was 
better  acquainted  than  himself.    The  16th  section  provides, 
that  in  the  event  of  the  defendant  not  giving  the  particulars 
therein  mentioned,  he  ^*  shall  not  at  the  trial"  **  be  allowed 
to  give  any  evidence  that  the  plaintiff"  was  not  the  pro- 
prietor of  the  copyright     Here  the  defendant  did  not  give, 
or  offer  to  give,  any  evidence  on  the  subject ;  the  objection 
arose  upon  the  evidence  adduced  by  the  plaintiffs,  and  it  is 
submitted  that  there  is  nothing  in  the  act  to  preclude  him 
from  taking  it.     [^Mauky  J. — It  may  be  that  Horn's  interest 
in  the  copyright  was  not  known  to  the  plaintifis.     They 
may  not  have  been  told  that  he  had  composed  the  accom- 
paniment].  [He  also  urged  the  other  objections  which  were 
taken  at  the  trial] 

CoLTHAN,  J.,  after  deciding  that  Bellamy  had  originally 
the  copyright  in  the  whole  composition,  sdid, — The  second 
point  made  by  the  defendant  is,  that  it  was  necessary  that 
the  plaintifis  should  prove  an  assignment  by  Horn  of  the 
accompaniment  of  the  song ;  but  I  am  of  opinion  that  it 
was  not  competent  for  the  defendant  to  raise  that  objection 
under  the  notice  of  objections  which  he  delivered.  The 
5  &  6  Vict  c  45,  s.  16,  is  express  upon  the  point  It 
requires  that  a  defendant  who  intends  to  set  up  the  defence 
that  another  person  is  the  proprietor  of  the  copyright,  shall 
specify,  in  his  notice  of  objections,  the  name  of  the  person 
in  whom  he  alleges  the  copyright  to  be.  [The  learned 
Judge  also  held  that  Bellamy's  title  was  transferred  by  the 
deed  of  1845,  and  not  by  the  agreement  of  October,  1844.] 

Maule,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged. 
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Blandy  v.  De  Burgh. 
A  projrisioiial      !  JeBT  for  work  and  labour,  and  for  money  paid. 

committee,  o*  tji         , 

which  defend.  Plea,  that  the  action  was  brought  u[K)n  an  attorney's  bill, 
active  member,  ^^^  ^^^^  ^^e  plaintiff  did  not  deliver  to  defendant,  or  leave 
was  formed  in  ^^  j^jg  counting-house,  office  of  business,  dwelling-house,  or 
to  establish  a     last  known  place  of  abode,  a  signed  bill  a  month  before  the 

railway  com-  .  •  i 

pany.    An        action  was  brought. 

for^rbusin^       Replication,  that  the  plaintiff  did,  one  month  before,  &c., 

of  the  com-       leave  for  the  defendant  at  his  office  of  business  a  siened  bill. 

pany  m  M.  ° 

Street,  and  Issue  thereon. 

Noyem^r,  Upon  the  trial  before  Wilde,  C  J.,  at  the   sittings  in 

{^' "J^*  London  after  Trinity  Term,  1847,  the  following  facts  were 

was  affixed  to  proved:  The   defendant  was   chairman   of  the   manaffinc: 

the  door  with      ^  .  ,  .  ...  "©    c 

the  title  of  the  Committee  of  a  provisionally  registered  joint  stock  company, 

gm^on^u!  called  the  Oxford,  Thame,  High  Wycombe  and  Uxbridge 

^^T^fid  R^w^y  Company,  which  was  formed   in  August,  1845. 

on  the  5th  of  The  office  of  the  company  was  at  No.  43,  Moorgate  Street, 

from  which     '  in  the  city  of  London,  and  was  duly  registered  in    the 

fendant^ceased  ^aonth  of  November   in  the   same  year,   under   the  4  th 

to  attend  at  section  of  the  7  ^  8  Vict,  c   110,  and  several  meetings 

the  office,  or  ^  ^ 

to  intermeddle  were  held   at  the   office,  which  the  defendant   attended, 

of  the  com.  Shares   were   allotted  to   a   number  of  persons  who  had 

rab.^com^ttee  ^^ppl^^d  for  them,  but  as  none  of  those  persons  paid  their 

composed  of  deposits  on  the  5th  of  January,  1846,  the  day  appointed 

other  persons  , 

than  the  mem-  for  that  purpose,  the  project  was  on  that  day  abandoned, 
provisional  ^^^  ^^^  company  ceased,  practically,  to  exist,  or,  in  the 
committee,        language  of  one  of  the  witnesses,  died  a  natural  death. 

was  appomted  o     c  ^ 

to  wind  up  the  The  plaintiff  had  acted  as  the  solicitor  and  local  agent  of 
company.  On  the  company,  and  his  present  demand  was  for  work  done  in 
&pu!mber[       ^^^^  character.     The  secretary  of  the  company  wrote  to  him 

1846,  the  ' 

{>1aintiff,  a 
ocal  attorney,  employed  by  the  provisional  committee,  left  his  bill  in  the  hands  of  a  clerk  at 
the  office  in  M.  Street,  upon  the  door  of  which  the  brass  plate  continued  fixed.     The  bill  was 
headed  and  directed  to  the  provisional  committee. 

QiMere,  whether  such  a  delivery  was  a  delivery  to  the  defendant  "  at  his  place  of  business?" 
Semble,  per  Wilde,  C.  J.,  and  WiUiamt,  J.,  that  it  was  not ;  and  per  Cullman,  J.,  and  Matde,  J., 
that  it  was. 
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on  the  9th  of  March,  1846,  from  the  oflSce  in  Moorgate        1848. 
Street,  stating  that  he  was  instructed  by  a  sub-committee,       Blandy 
appointed  by  the  company  for  the  purpose  of  considering    ^  ^' 
the  claims  on  the  company,  to  offer  him  a  hundred  guineas 
in  full  discharge  of  his  demand.     This  offer  the  plaintiff 
rejected,  and  on  the  28th  of  September,  in  the  same  year, 
he  delivered  his  bill  of  costs  at  the  office  in  Moorgate 
Street,  to  a  person  who  had  the  appearance  of  a  clerk. 
The   door  bore,  at  that  time,  a  brass  plate,  which  had 
been  affixed  to  it  when  the  office  was  taken  for  the  use  of 
the  company,  and  on  which  the  title  of  the  company  was 
engraved*     The  bill  was  headed  "  The  Provisional  (Com- 
mittee of  the  Oxford,  ^fhame,  High  Wycombe  and  Uxbridge 
Junction  Railway  Company,  to  William  Blandy,^  and  was 
inclosed  in  an  envelope,  directed  to  the  company  by  the 
same  title. 

Upon  this  evidence,  it  was  objected  that  the  plaintiff 
must  be  nonsuited,  as  there  was  no  proof  of  the  bill  having 
been  delivered  to  the  defendant  at  his  office  of  business. 
The  learned  Judge  declined  to  nonsuit  the  plaintiff,  and 
the  jury  found  a  verdict  for  him,  damages  200^1,  the  amount 
claimed,  subject  to  taxation.  Leave  was  reserved  to  the 
defendant  to  move  to  set  aside  the  verdict,  and  have  it 
entered  for  him,  or  for  a  nonsuit. 

JUL  Chambers  having,  in  Michaelmas  Term,  1847,  ob- 
tained a  rule  nisi  accordingly, 

ByUs^  Serjt,  and  Phipsan,  shewed  cause.  The  question 
18,  whether  the  delivery  of  the  bill  at  the  company's  office 
is  a  delivery  to  the  defendant  *^at  his  office  of  business" 
within  the  meaning  of  the  37th  section  of  the  6  &  7  Vict 
c.  73.  It  is  clear  that  if  there  was  a  delivery  to  the 
company  there  was  a  delivery  to  every  member  of  the 
company,  and  consequently  to  the  defendant  In  Edwards 
V.  Lawless  (a)y  a  delivery  to  one  member  of  a  provisional 

(a)  Ante,  p.  105 ;  S.  C.  6  C.  B.  339. 
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1848.        committee  of  an  attorney's  bill^  addressed  to  the  committee 
^"T"^'^""^    generally,  was  held  no  delivery  to  another  member;  but 
V-  the  delivery  in  that  case  was  made,  not  at  the  company's 

office,  but  at  the  private  place  of  business  of  the  committee- 
man ;  and  Wilder  C.  J.,  in  giving  judgment,  said  the  bill 
ought  to  have  been  delivered  either  at  the  office  of  the 
company,  or  at  least  to  some  person  who  can  be  reasonably 
considered  as  representing  the  company  (a).  In  the  present 
case  it  was  established  by  the  evidence,  that  a  bill,  charging 
all  the  members  of  the  provisional  committee,  was  delivered 
by  the  plaintiff  at  the  company's  office  in  Mooigate  Street, 
on  the  28th  of  September,  1846.  That  place  was  registered 
in  1845  as  the  company's  office,  under  the  7  &  8  Vict. 
c.  110,  s.  4;  and  as  no  change  of  address  appears  to  have 
been,  at  any  subsequent  time,  returned  to  the  registrar,  as 
required  by  the  same  section  of  the  act  in  case  of  a  change 
of  place,  it  must  be  taken  to  have  been  the  company's  office 
when  the  plaintiff's  bill  was  delivered  there.  It  will  be 
said  on  the  other  side,  as  it  was  upon  the  trial,  that  the 
company  had  ^^died  a  natural  death"  in  January,  1846,  and 
that  the  office  in  Moorgate  Street  could  not,  therefore,  be 
the  office  of  the  company.  But  the  letter  of  the  secretary 
to  the  plaintiff  shews  that  the  company  was  subsisting  at  a 
later  date,  and,  in  the  absence  of  any  evidence  to  shew  that 
its  affairs  were  wound  up  and  that  it  was  dissolved,  it  will 
be  presumed  to  be  still  in  existence.  The  brass  plate  which 
was  on  the  door  of  the  office  when  the  bill  was  left  there,  is 
evidence,  against  a  member  of  the  company,  that  it  was  at 
that  time  a  subsisting  company,  and  that  the  office  was  their 
office,  for  the  place  was  thereby  held  out  to  the  world  as 
the  company's  office.  [Best  on  Presumptions  (b) ;  Starkie  on 
Evidence  {c) ;  Taylor  on  Evidence  (d),  were  referred  to.]  In 
Clark  V.  Alexander  (e),  a  partnership  which  was  admitted 
to  have  been  in  existence  in  1816,  was  presumed,  in  the 

(a)  Ante,  p.  lOS.  {d)  Vol.  1,  p.  125. 

(ft)  Page  186.  (e)  8  Scott,  N.  R.  147. 

(c)  Vol.  3,  p.  937,  3rd  ed. 
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absence  of  evidence  to  the  contrary,  to  be  continuing  in        1848. 
1838. 


Montagu  Chambers  and  Maynard^  in  support  of  the  rule. 
The  question  is  not  whether  there  has  been  a  delivery  of 
the  bill  at  the  office  of  the  company,  but  whether  the 
delivery  of  the  bill  at  the  office  in  Moorgate  Street  was  a 
delivery  to  the  defendant  at  his  office  of  business.  The 
defendant  is  sought  to  be  charged  in  his  individual  capacity, 
and  he  was  entitled,  therefore,  to  have  the  bill  delivered  at 
his  residence,  or  at  his  own  private  place  of  business.  It 
is  now  well  established  that  these  joint  stock  companies  are 
not  ordinary  partnerships,  and  that  its  members,  therefore, 
do  not  stand  towards  each  other  in  the  relation  of  partners. 
Edwards  v.  Lawless  (a)  shews  this ;  for  if  the  members  of 
such  companies  be  partners,  the  delivery  of  the  bill,  in  that 
case,  would  have  been  deemed  sufficient  A  delivery  to 
one  member,  then,  is  not  a  delivery  to  all  the  other 
members;  and,  it  is  submitted,  that  the  delivery  at  the 
(^ce  of  a  company  is  not  a  delivery  to  any  member  of  the 
company  individually,  and  consequently,  that  in  this  case 
there  has  been  no  delivery  to  the  defendant.  If  such 
a  delivery  were  held  sufficient,  it  would  follow  that  it  would 
be  a  good  delivery  to  every  shareholder  in  the  company ; 
nay,  further,  that  a  delivery  by  the  defendant's  private 
solicitor  of  his  bill  at  the  office  of  any  company  of  which 
the  defendant  happened  to  be  a  member,  would  be  a 
sufficient  delivery  to  the  defendant  But,  further,  in  this 
case,  the  bill  was  not  even  directed  to  the  defendant,  but 
only  to  the  provisional  committee  generally,  and  the  plaintiff 
must  therefore  fail,  for  non-compliance  with  the  provisions 
of  the  act  requiring  that  an  attorney's  bill  shall  be  lefl  with 
"  the  party  to  be  charged  therewith."  If  the  plaintiff  had, 
in  delivering  the  bill  at  the  office,  intended  that  such 
delivery  should  be  a  delivery  to  the  defendant,  he  would 
have  directed  it  to  the  defendant,  or  at  least  stated,  in  the 

(a)  Ante,  p.  105  ;  S.  C.  6  C.  B.  329. 
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1848.       direction,  that  he  was  sought  to  be  charged.     The  object  of 
BiJucoY      ^^^  statute  in  requiring  a  signed  bill  to  be  delivered  to  the 
**•  client  was  to  protect  him  against  being  sued  before  he  had 

notice  of  the  claim  made  upon  him.  The  act  of  2  Geo.  2, 
c.  23,  required  that  the  bill  should  be  delivered  to  the  party 
sought  to  be  charged,  or  should  be  left  at  his  dwelling- 
house  or  last  place  of  abode.  The  recent  statute  of  the 
6  &  7  Vict,  c  73,  has  indeed  extended  this  provision,  by 
making  a  delivery  at  the  counting-house  or  office  of  business 
sufficient ;  but  the  object  of  the  legislature,  in  both  acts, 
was  to  ensure,  as  far  as  possible,  that  the  bill  should  reach 
the  hands  of  the  person  sought  to  be  charged.  Tried  by 
this  test,  the  delivery  in  this  case  was  not  a  delivery  to  the 
defendant  Was  it  probable,  and  will  it  be  presumed  upon 
the  evidence,  that  the  bill  ever  actually  came  to  the  defend- 
ant's hands?  The  office  in  Moorgate  Street  was  not  his 
place  of  business,  and  it  was  not  probable  that  he  went 
there  in  the  month  of  September  to  attend  to  the  concerns 
of  a  company  which,  whatever  presumption  the  brass  plate 
on  the  door  may  have  raised  to  the  contrary,  was  clearly 
proved  to  have  been  defunct  many  months  before.  Egging- 
ton  V.  Cumberledge  (a)  was  referred  to,  and  distinguished 
from  the  present  case. 

Wilde,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  The  question  involved  is  of  much  more 
importance  than  the  mere  sum  in  dispute ;  for  it  is  of  the 
greatest  importance  to  determine  what  shall  be  deemed 
^^  the  counting-house  or  office  of  business"  of  an  individual, 
who  is  a  member  of  the  committee  of  a  company  such  as 
this;  especially  as  the  rights  of  parties  are  materially  affected, 
in  the  case  of  an  attorney's  bill,  by  the  time  at  which  it  has 
been  delivered.  The  question  is,  whether  the  bill  in  this 
case  was  left  for  the  defendant,  at  his  ^^  office  of  business," 
within  the  meaning  of  the  6  &  7  Vict  c.  73,  s.  37.  That 
statute  has  gone  a  great  way  to  relieve  attorneys  from  many 

(a)  1  Ezch.  371. 
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diflSculties  to  which  they  were  formerly  exposed  as  to  the        1848. 
delivery  of  their  bills  of  costs,  by  giving  them  the  choice  of      Blandy 
several  places  of  delivery.     They  may  now  choose  for  that 
purpose^  either  "  the  counting-house,  office  of  business, 
dwelling-house,  or  last  known  place  of  abode"  of  the  party 
sought  to  be  charged.     Now,  the  defendant  in  this  case 
is  sought  to  be  charged  with  the  amount  of  this  bill,  not  by 
reason  of  any  interest  or  shares  which  he  may  have  in  the 
company ;  but  as  having  been  the  chairman  of  its  managing 
committee,  and  as  having,  in  that  character,  either  expressly 
or  impliedly,  authorized  the  committee  to  pledge  his  credit 
by  entering  into  the  contract  upon  which  the  plaintiff  now 
sues.     The  bill  of  costs  appears  to  have  been  incurred  in 
preparations  for  going  to  Parliament,  and  the  jury  no  doubt 
considered  that  the  defendant  had  made  himself  personally 
liable  as  a  contracting  party,  as  they  found  a  verdict  against 
him.     Being  so  liable,  then,  the  question  is,  whether  the 
bill  upon  which  this  action  is  brought  was  delivered  at  his 
oflSce  of  business.     Now,  what  evidence  was  there  to  shew 
that  the  office  in  Moorgate  Street  was  his  office  ?    It  is  said 
that  he  was  a  member  of  a  committee  formed  for  the  pur- 
pose of  carrying  into  effect  a  railway  scheme,  and  that  he 
attended  several  meetings  at  that  place,  which  was  the 
company's  office  of  business,  from  time  to  time,  until  the 
5th  of  January,  1846.     Upon  that  day  the  deposits  were 
to  be  paid,  and  it  was  then  to  be  seen  whether  a  company 
would  be  formed  or  not     The  deposits  not  having  been 
paid  upon  that  day,  the  company,  as  was  aptly  said  by  one 
of  the  witnesses,  died  a  natural  death.     What,  then,  was  the 
relation  of  the  parties  ?     What  privity  was  there  between 
the  members  of  the  committee  ?     It  appears  to  me,  none 
whatever.     The  old  association  was  at  an  end ;  any  member 
of  it  was  at  liberty  to  withdraw ;  and  there  was  no  evidence 
that  the  defendant,  at  any  time  aflerwards,  acted,  or  appeared, 
at  the  office  of  the  company.     Afler  this,  a  sub-committee 
was  appointed  by  the  entire  body  of  shareholders,  for  the 
purpose  of  going  into  the  accounts  and  winding  up  the 
VOL.  vi.  E  E  i>.  &  I.. 
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1848.       affairs  of  the  company.     The  old  committee  had  ceased  to 

Blahdx      exist ;  its  members  were  not  members  of  the  sub-committee, 

^   j;-  and  there  was  no  privity  between  the  members  of  the  two 

JjE  fiullGH.  . 

bodies.  In  a  word,  the  project  was  abandoned  as  abortive 
in  the  beginning  of  1846,  and  from  that  time  the  defendant 
appears  no  more  upon  the  scene.  The  question  then  is, 
whether,  under  these  circumstances,  the  office  in  Moorgate 
Street  was,  in  September,  1846,  the  office  of  business  of  the 
defendant.  It  seems  to  me  that  it  ceased  to  be  his  office 
of  business,  when  the  business  of  the  company  ceased  to  be 
carried  on  there.  It  was  not  probable  that  a  bill  left  there 
in  September,  addressed  to  the  provisional  committee, 
would  ever  come  to  the  defendant's  hands;  indeed,  for 
that  purpose,  it  might  as  well  have  been  delivered  at  the 
office  of  any  other  company.  It  appears,  however,  that  on 
the  9th  of  March,  a  gentleman,  not  shewn  to  have  been  in 
any  way  connected  with  the  defendant,  or  to  have  been 
authorized  by  him,  writes  a  letter,  headed  with  the  name  of 
the  company,  and  dated  from  the  office  in  Moorgate  Street, 
stating  that  he  was  instructed  to  offer  the  plaintiff  a  sum  of 
money  in  dischai]ge  of  his  demand.  But  how  is  the  de- 
fendant affected  by  that  ?  There  is  no  proof  that  it  was 
written  by  his  authority.  Then,  it  appears,  that  a  brass 
plate,  with  the  name  of  the  company  engraved  on  it,  was 
put  upon  the  door  of  the  office  in  1845,  and  had  not  been 
taken  down  in  September,  1846.  But  whose  duty  was  it 
to  take  it  down  ?  Was  it  the  defendant's  ?  I  am  not  aware 
that  it  was  the  duty  of  any  individual  to  do  sa  Reference 
was  made  in  the  course  of  the  argument  to  the  fourth 
section  of  the  Joint  Stock  Companies'  Registration  Act, 
which  requires  that  every  change  in  the  place  of  business 
of  a  company  shall  be  registered ;  but  suppose  there  be  no 
change  of  the  place  of  business ;  suppose  that  the  company 
is  altogether  at  an  end;  the  act  does  not  require  that  the 
cessation  from  business  shall  be  registered,  or  any  statement 
that  the  office,  which  was  once  the  office  of  the  company, 
has  ceased  to  be  so.     It  was  also  said  that  there  had  been 
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a  holding  out  to  the  public,  by  the  defendant,  that  the  1848. 
office  in  Moorgate  Street  was  the  place  of  business  of  the  Blandy 
company  of  which  he  was  a  member,  and  that  the  defendant 
was,  in  consequence  of  such  holding  out,  estopped  from 
denying  that  the  place  was  his  office.  I  can  see  no  estoppel 
in  the  case.  He  never  held  out  that  it  was  his  place  of 
bnsinesB.  The  question  simply  is,  whether,  on  the  28th  of 
September,  1846,  this  place  was  the  defendant's  place  of 
business.  The  office  was  his  place  of  business  at  one  time, 
viz.,  at  the  time  when  he  was  associated  with  other  persons 
for  the  purpose  of  forming  a  company,  and  when  the 
business  of  that  company  was  transacted  there ;  but,  as 
he  was  not  shewn  to  be  in  any  way  connected  with  the 
sub-committee,  which  was  formed  at  a  later  period  to  wind 
up  the  affairs  of  the  company,  it  seems  to  me  that  the  office 
ceased  to  be  his  place  of  business  for  any  purpose,  or  in 
any  sense,  from  the  time  when  the  company  abandoned 
their  project  I  think  that  the  act  of  6  &  7  Vict  c.  73, 
although  partly  intended  to  relieve  attorneys  and  solicitors 
as  to  the  delivery  of  their  bills,  was  also  intended  to  secure 
that  the  bill  should  come  to  the  hands  of  the  lay  suitor ; 
and  I  think  that  that  object  was  not  attained  in  this  case.  I 
am,  therefore,  of  opinion  that  the  rule  for  entering  a  nonsuit 
ought  to  be  made  absolute. 

CoLTMAN,  J. — I  regret  that  I  am  unable  to  yield  my 
assent  to  the  opinion  just  expressed  of  the  Lord  Chief 
Justice.  The  question  is,  whether  there  has  been  a  de- 
livery of  the  bill  at  the  **  office  of  business"  of  the  party 
sought  **  to  be  charged  therewith."  Now,  the  persons  sought 
to  be  charged  were  the  members  of  the  provisional  committee 
of  the  Oxford,  Thame,  High  Wycombe  and  Uxbridge  Junc- 
tion Railway  Company,  of  which  committee  it  appears  the 
defendant  was  a  member.  The  bill  was  delivered  on  the 
28th  September,  1846,  at  an  office  which,  it  was  contended, 
was  the  office  of  the  provisional  committee ;  and  the  ques- 

E  E  2 


420  CASES  ON   POINTS   OF    PRACTICE,   C.    P. 

tion  for  the  consideration  of  the  Court  is,  whether  that 
pince  was  **  the  office  of  business'*  of  the  party  sought  to  be 
».  "charged"  in  this  action.  The  charge  against  Mr.  De  Burg^ 

is  not  made  against  him  for  business  done  in  his  private 
capacity ;  but  for  business  done  for  a  provisional  committee, 
of  which  he  was  a  member,  and  in  respect  of  which  business 
all  the  members  were  charged  by  the  bilL  It  appears  that 
the  committee  was  established  to  form  a  railway  company, 
which  proved  abortive  in  January,  1846,  and  there  is  no 
evidence  that  the  defendant  attended  at  the  office  in  Moor- 
gate  Street  after  that  time.  But,  it  must  be  borne  in  mind, 
that  although  the  scheme  proved  abortive,  the  duties  of  the 
persons  who  had  set  it  on  foot  did  not  cease  thereupon;  but 
that  it  was  their  duty,  among  other  things,  to  see  that  the 
debts  which  had  been  contracted  were  discharged.  It  was 
not  competent  for  them,  upon  the  failure  of  the  scheme,  to 
withdraw  from  the  concern,  until  the  debts  had  been  paid ; 
and,  therefore,  I  do  not  think  that  the  "  business"  of  the 
company  was  concluded  when  the  bill  was  delivered.  The 
6  &  7  Vict  c  73,  s.  37,  makes  a  delivery  of  an  attorney's  bill 
at  ^^  the  office  of  business"  of  the  party  "  to  be  charged  there- 
with" a  sufficient  delivery ;  and  the  4th  section  of  the  7  &  8 
Vict.  c.  110,  requires,  among  other  things,  a  return  of  the 
name  of  the  street  in  which  the  place  of  business  of  the 
company  is  situated,  and  the  number  of  the  house,  '^  and 
afterwards,  fiom  time  to  time,  until  the  complete  r^is- 
tration  of  such  company,  a  return  of  a  copy  of  every 
addition  to,  or  change  made  in  any  of  the  above  particulars." 
I  think  that  until  this  provision  was  complied  with,  the  place 
which  appeared  on  the  register  continued,  to  all  intents  and 
purposes,  "  the  office  of  business"  of  the  company ;  and  that 
it  was  not  competent  for  the  defendant  to  repudiate  it  as  his 
office  of  business.  I  therefore  think  that  a  delivery  of  the 
bill  at  the  office  in  Mooigate  Street  was  a  delivery  to  the 
defendant  "  at  his  office  of  business,"  and  that  the  rule  for 
a  nonsuit  should  be  discharged. 
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Maijlb,  J. — I  am  also  of  opinion  that  this  rule  should  be        1848. 
dischaiged,  and  my  regret  at  being  obliged  to  differ  in     ^j]]J^^^y 
opinion  firom  the  Lord  Chief  Justice  is  diminished  by  the     _    *• 

\,      .  .  .  .  •'Dm  Burgh. 

reflection  that  in  the  conclusion  to  which  I  have  come,  I 
haye  the  good  fortune  to  agree  with  my  Brother  Coltman. 
I  think  that  the  plaintiff's  bill  was  delivered  at  ^^  the  office 
of  business"  of  the  defendant  The  defendant  is  sought  to 
be  charged  as  one  of  the  provisional  committee  of  an 
intended  railway  company,  of  which  committee  he  had 
unquestionably  been  a  member.  The  bill  was  headed  and 
directed  to  the  provisional  committee  of  the  company,  and 
was  left  at  the  place  of  business  of  the  company.  It  was 
not  shewn  that  the  company  had  changed  their  place  of 
business,  or  carried  on  any  other  business  anywhere  else ; 
but  it  did  appear  that  the  name  of  the  company,  on  a  brass 
plate,  continued  on  the  door  of  the  office ;  and  that  seemed 
a  continuing  declaration  by  the  company,  that  the  place  was 
the  office  where  they  carried  on  their  business.  As  to  what 
was  said  about  the  scheme  having  been  abandoned,  it  is, 
no  doubt,  very  probable  that  the  committeemen  were  very 
willing,  like  most  people,  to  abandon  their  liabilities  when 
the  project  turned  out  unprofitable.  But  their  business 
did  not  consist  simply  in  pocketing  profits ;  an  important 
part  of  it — and  the  most  important  part,  too,  as  regards 
those  who  dealt  with  them — was  to  pay  their  debts ;  and 
that  part  of  the  business  they  could  not  abandon.  It  was 
as  necessary  for  the  company  to  have  an  office  for  paying 
their  debts,  as  it  was  for  receiving  deposits ;  and  it  must  be 
presumed,  fi'om  the  fact  of  the  brass  plate  being  suffered  to 
remain  on  the  door,  that  the  committee  continued  to  have 
that  office  as  their  place  of  business  for  the  payment  of 
their  debts,  so  long  as  any  remained  unpaid,  although  they 
had  abandoned  the  prosecution  of  their  scheme.  I  think, 
therefore,  that  there  is  very  good  ground  for  saying  that 
the  place  at  which  the  bill  was  delivered,  was  *^  the  office 
of  business"  of  the  provisional  committee  at  the  time  it  was 
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1848.       delivered.     And  I  think  that  the  delivery  of  the  bill  at  that 
Blandy      pl^^G  w^  ft  suflScient  delivery  to  the  defendant.     Had  the 
^-  plaintiff  delivered  his  bill,  as  suggested,  at  the  defendant's 

place  of  abode,  he  would  have  then  elected  which  of  the 
members  of  the  committee  he  intended  to  sue.  But  he 
was  not  bound  so  to  elect;  he  had  a  right  to  chaxge  all 
or  any  of  the  members  ;  and,  for  the  purpose  of  servmg 
them  all,  he  might  very  well  deliver  his  bill  at  the  place 
where  the  committee  met  to  carry  on  their  business.  He 
was  not  bound  to  serve  each  of  them  individually.  It  was 
said  that  the  defendant  had  not  an  opportunity  of  knowing 
that  he  was  sought  to  be  charged  by  this  bill;  but  if  he  was 
ignorant  of  the  fietct,  it  was  his  own  fault  He  knew  very 
well,  that  although  the  scheme  was  abandoned,  there  were 
outstanding  demands  against  the  committee;  and  if  he 
wbhed  to  know  what  those  demands  were,  he  ought  to 
have  gone  to  Moorgate  Street,  and  inquired.  I  do  not 
think  that  a  person  can  acquire  any  right  or  immunity  from 
an  ignorance  which  is  caused  by  his  own  neglect. 

Williams,  J. — I  agree  with  the  Lord  Chief  Justice  in 
thinking  that  the  rule  for  a  nonsuit  ought  to  be  made 
absolute.  The  question  is,  whether  the  delivery  of  this 
bill  at  the  house  in  Moorgate  Street  was  a  delivery  at  *^  the 
office  of  business"  of  the  defendant  within  the  meaning  of 
the  6  &  7  Vict  c.  73,  s.  37,  and  I  am  of  opinion  that  it 
was  not  I  conceive  that  the  term  **  office  of  business," 
in  that  section,  means  the  place  where  a  person  actually 
carries  on  business,  either  by  himself  or  by  his  agent ;  and 
I  do  not  think  that  the  defendant  can  be  properly  said  to 
have  been  carrying  on  business  at  the  office  in  Moorgate 
Street,  at  the  time  when  the  bill  was  delivered  there.  The 
project  had  been  long  before  abandoned ;  the  whole  business 
of  the  company  was  at  an  end  as  early  as  the  preceding 
month  of  January,  and  although  it  is  true  that  the  liabilities 
of  the  committee  did  not  therefore  cease,  yet  the  office 


0. 
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ceased  to  be  the  place  of  business  of  the  company.     It  does        1848. 
not  appear  that  the  defendant  afterwards  concurred  in       blTndy 
making  the  office  a  place  of  business  for  winding  up  the 
affairs  of  the  company,  or  gave  any  authority  to  that  being 
done ;  and,  therefore,  I  do  not  think  it  was  his  ^^  office  of 
business"  at  the  time  the  bill  was  delivered  there. 

Wilde,  C.  J. — As  the  Court  b  equally  divided,  the  rule 
&lls  to  the  ground. 

No  rule. 
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COURT   OF    EXCHEQUER. 


i^at];  Cerm* 


IN  THE  TWELFTH  YEAR  OF  THE  KEIGN  OF  VICTORIA. 


1849.  Halifax  and  Others  v.  Lyle. 

To  an  action  A  SSUMPSIT.  The  first  count  stated  that  the  Governor 
on^mSwn  *^^  CcMnpany  of  Copper  Miners  in  England,  on  the  15th 
^^^^^cIT'  ^^^y*  ^^'  1847,  made  their  bill  of  exchange,  in  writing, 
panyofCk>pper  and  directed  the  same  to  the  defendant,  and  thereby  re- 
indorsed  to  quired  the  defendant  to  pay  to  the  order  of  the  said 
andaca?pS  Governor  and  Company  of  Copper  Miners  in  England, 
by  the  de-        2000i,  twelve  months  after  the  date  thereof,  which  period 

fendant;  the  .         . 

defendant  had  elapsed  before  the  commencement  of  thb  suit,  and  the 
other Ve«J^"*  defendant  then  accepted  the  said  bill,  and  the  said  Governor 
thauhJe  wld  *°^  Company  of  Copper  Miners  in  England  then  indorsed 
Governor  and    the  same  to  the  plaintiffs,  and  the  defendant  then  promised 

Conipany  of  -,   ,     , 

Copper  Miners  thc  plaintifis  to  pay  them  the  amount  of  the  said  bill, 
corrorate/  according  to  the  tenor  and  effect  thereof,  and  of  the  said 
that  the  said      acceptance  and  indorsement.     Breach,  non-payment. 

by  their  cor- 
porate name  and  style,  and  that  it  was  indorsed  by  writing  and  signing,  and  not  under  the 
common  seal  of  the  said  body,  nor  by  any  person  having  authority  to  do  so. 

Fifthly,  that  the  Governor  and  Company  of  the  Copper  Miners  were  a  body  corporate ;  that 
the  bill  was  made  by  them  as  such,  and  that  they  had  no  authority  to  indorse  bills. 

Held,  on  special  demurrer,  that  the  fourth  plea  was  bad,  as  amounting  to  an  argumentative 
denial  of  the  indorsement ;  and  that  the  fifth  plea  was  also  bad,  on  the  ground  that  Uie  acceptor 
of  a  bill,  payable  to  the  order  of  another,  cannot  be  permitted  to  deny  the  authority  of  that  person 
to  indorse. 
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Fourth  plea,  that  the  said  Grovernor  and  Company  of  the       l^^^* 
Copper  Miners  in  England,  by  whom  the  said  bill  is  alleged     Halifax 
to  have  been  so  made  as  in  the  first  count  mentioned,  before    •"^  Others 
and  at  the  respective  times  of  the  making  and  indorsing  of      Lyle. 
the  said  bill  of  exchange,  were,  and  fix)m  thence  hitherto 
have  been,  and  still  are  a  body  corporate  in  name  and  in 
deed,  made,  created,  constituted,  and  appointed  by  and 
under  the  name  and  style  of  the  Governor  and  Company  of 
the  Copper  Miners  in  England,  under  and  by  virtue  of 
certain  letters  patent  of  their  late  Majesties,  William  and 
Mary,  &c. ;  and  that  the  said  bill  of  exchange  was  made  as 
in  the  said  first  count  mentioned,  by  and  under  the  corpo- 
rate name  and  style,  and  as  and  for  a  bill  made  by  the  said 
body  corporate.     And  the  defendant  saith,  that  the  said  bill 
of  exchange  was  so  indorsed  as  in  the  said  first  count  men- 
tioned, by  writing  and  signing  on  the  back  of  the  said  bill 
respectively,  and  not  by  or  under  the  common  seal  of  the 
said  body  corporate,  nor  by  any  person  or  persons  having 
authority  of  or  firom  the  said  corporate  body  to  indorse  the 
same  for,  or  in  the  name,  or  on  the  behalf  of  the  said  body 
corporate.     VerificatioiL 

Fifth  plea,  that  the  said  Governor  and  Company  of  the 
Copper  Miners  in  England,  and  by  whom  the  said  bill  is 
alleged  to  have  been  made  as  in  the  said  firet  count  men- 
tioned, before  and  at  the  time  of  the  making  and  indorsing 
of  the  said  bill  of  exchange,  respectively  were,  and  fi:Y)m 
thence  hitherto  have  been,  and  still  are  a  body  politic  and 
corporate  in  name  and  in  deed,  made,  created,  constituted, 
and  incorporated  by  and  under  the  name  and  style  of  the 
Governor  and  Company  of  the  Copper  Miners  in  England, 
under  and  by  virtue  of  certain  letters  patent  of  their  late 
Majesties,  William  and  Mary.  And  the  defendant  further 
says,  that  the  said  bill  of  exchange  purported  to  be,  and  was 
a  bill  made  and  drawn  by  the  said  body  corporate,  and  was 
accepted  by  him  (the  defendant)  as  a  bill  so  made  and 
drawn  by  the  said  body  corporate,  and  not  otherwise ;  and 
that  the  said  body  corporate  had  not  at  the  time  of  the  said 
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1849.  iodorsement,  or  at  any  time  whatever,  authority  to  indorse 
^■"^^^~^  any  bill  or  bills  of  exchange,  or  to  issue  or  negotiate  any 
and  Ocfaen     such  bill  or  bills,  or  to  pass  or  transfer  the  right  to  receive 

mm 

Lylb.  payment  of  such  bill  or  bills  by  an  indorsement  thereof  in 
the  name  or  under  the  designation  of  the  said  Governor  and 
Company  of  the  Copper  Miners  in  England,  or  otherwise, 
&a   Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  ground  that 
it  amounted  to  an  argumentative  denial  of  the  indorsement 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes 
that  it  was  an  aigumentative  denial  of  the  indorsement 
of  the  bill  alleged  in  the  declaration ;  that  it  attempted 
to  put  in  issue  matter  which  the  defendant  was  estopped 
finom  denying,  viz.,  that  the  Governor  and  Company  of 
Copper  Miners  had  authority  to  indojse  the  bill  as  alleged 
in  the  declaration;  that  it  appeared  on  the  fiu;e  of  the 
declaration  that  the  bill  was  payable  to  the  order  of  the 
said  drawers  thereof  and  therefore  that  the  defendant 
could  not  deny  the  authority  of  the  drawers  of  the  bill  to 
indorse  it  as  in  the  declaration  mentioned;  that  the  plea 
left  it  doubtftil  whether  the  defendant  meant  to  deny  that 
the  Governor  and  Company  of  Copper  Miners  ever  had 
authority  to  indorse,  &c,  bills,  or  whether  their  authority  to 
indorse,  &c.,  bills  expired  or  determined  after  the  accepting 
of  the  bill ;  and  if  the  latter,  that  the  plea  should  have 
shewn  how  and  in  what  way  such  power  or  authority 
ceased  or  was  determined ;  that  the  plea  attempted  to  put 
in  issue,  and  did  put  in  issue  matter  of  law  ;  that  the  plea 
was  bad  for  stating  that  the  drawers  had  not  authority  to 
indorse  any  bill  of  exchange,  instead  of  shewing  how  or 
why,  or  facts  fix>m  which  the  Court  could  judge  whether 
such  drawers  of  the  bill  had  such  power  or  not ;  that  the 
plea  should  have  shewn  that  the  drawers  of  the  bill  were 
not  a  trading  corporation  at  the  time  of  the  indorsement  of 
the  bill.     Joinder  in  demurrer. 

The  points  stated  for  argument,  on  the  part  of  the  de- 
fendant, were,  that  the  fourth  plea  admitted  an  indorsement 
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in  Act  bj  writing  on  the  back  of  the  bill,  but  avoided  the  1849. 
effect  of  it  by  shewing  that  such  indorsement  could  not 
transfer  the  right  to  sue  upon  the  bill,  for  that  a  corporate 
body  cannot,  unless  specially  authorized  by  act  of  Parlia- 
ment, transfer  any  property  or  right  except  by  or  under  its 
common  seal,  and  if  there  were  any  such  special  authority 
enabling  them  to  do  so,  the  plaintiffs  should  have  shewn  it 
by  their  replication;  that  the  fifth  plea  was  a  sufficient 
answer,  because  the  doctrine  that  an  acceptor  is  estopped 
firom  denying  that  the  bill  is  the  bill  of  the  supposed  maker, 
does  not  apply  to  an  indorsement  of  the  bill  by  the  maker, 
inasmuch  as  the  estof^l  rests  on  the  ground  that  the  bill 
was  accepted  after  it  was  made,  and  with  ftill  knowledge  by 
the  acceptor  of  the  manner  of  making  it,  whereas  the 
indorsement  may  be  subsequent  to  the  acceptance,  and 
consequently  not  admitted  by  it;  also  that  the  objection 
was  not  an  objection  of  fact,  which  could  be  met  by  an 
estoppel,  but  an  objection  of  law,  arising  out  of  the  fact 
that  the  company  was  a  ccurporate  body,  and  not  authorized 
to  indorse  bills. 

Jhrenticet  in  support  of  the  demurrer.  The  fourth  plea  is 
bad.  It  states  that  the  drawers  were  a  body  corporate,  and 
that  the  bill  was  indorsed  by  persons  who  had  received  no 
proper  authority  from  them  so  to  do.  It  therefore  amounts 
to  an  argumentative  traverse  of  the  indorsement  The  fifth 
plea  is  also  bad.  An  acceptor  is  estopped  by  his  acceptance 
of  a  bill,  payable  to  the  order  of  another,  from  denying  the 
right  of  that  person  to  indorse  it ;  Pitt  v.  Chappehw  (a) ; 
Sanderson  v.  CoUman  {by  It  may  be  contended  on  the 
other  side,  that  the  estoppel  should  have  been  replied,  but 
it  is  submitted  that  the  question  can  be  raised  by  demurrer. 
Here  the  estoppel  is  apparent  on  the  face  of  the  record,  and 
the  plaintiff  is  therefore  entitled  to  demur;  note  to  Veale  v. 
Warner^  1  Saund.  326,  n.  (4) ;  Hill  v.  Manchester  and  Sal- 

(a)  8  M.  &  W.  616. 

(h)  4  M.  &  G.  209;  S.  C.  4  Scott,  N.  R.  638. 
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1 849.       ford   Water   Works  (a)  ;    Bowman  ▼.   Taylor  (ft)  ;  SmitiCs 

Haufax      L^^i^y  CaseSf  vol.  2,  p.  457.     The  plea  also  amounts  to 

andOthert     an  argumcntatiye  denial  of  the  indorsement;  Marston  v. 

Lylb.        Allen  (c)«     It  af^ars  on  the  fiice  of  the  declaration  that,  at 

the  time  of  drawing  the  bill,  the  drawers  had  power  to 

indorse.     It  should  have  been  shewn  in  the  plea,  therefore, 

how  that  authority  had  been  determined. 

C.  Blachbumj  in  support  of  the  pleas.  It  must  be  conceded 
that  the  fourth  plea  cannot  be  sustained.  "^Fhe  fifth  plea, 
however,  is  good.  It  does  not  appear  that  there  is  an; 
estoppel  on  the  face  of  the  pleadings ;  and  if  any  facts  existed 
which  would  have  amounted  to  an  estoppel,  they  should 
have  been  pleaded  by  way  of  replication.  The  mere  fact  of 
acceptance  is  not  sufficient  to  preclude  the  acceptor  from 
disputing  the  right  of  the  drawers  to  indorse.  The  decla- 
ration would  have  been  supported  at  the  trial  by  proof  of 
acceptance  before  drawing.  [Parkcy  B. — No  doubt  you 
may  prove  an  acceptance  either  before  or  after  the  drawing; 
MoUoy  V.  Delves  (cf)].  It  is  only  where  the  acceptance 
has  been  given  with  full  knowledge  of  the  incapacity  of 
the  parties  to  transfer  the  instrument,  that  the  acceptor  is 
estopped;  Beeman  v.  Duck  {e).  To  support  their  tide, 
the  plaintifis  should  have  replied  that  they  took  the  bill 
upon  the  faith  of  the  acceptance.  The  decision  in  PiU  v. 
Chappelow  (/*)  is  no  authority  against  the  defendant.  The 
power  to  draw  does  not  necessarily  involve  the  power  to 
indorse ;  Robinson  v.  Yarrow  (y).  Neither  does  the  plea 
amount  to  an  argumentative  denial  of  the  indorsement.  It 
admits  the  indorsement,  but  disputes  its  legality.  Matter, 
by  which  a  contract  is  rendered  either  void  or  voidable, 
must  be  specially  pleaded.     The  case  comes  within   the 

(a)  2  B.  &  Ad.  544.  &  P.  275. 

(b)  2  A.  &  E.  278  ;   S.   C.   4  (c)  11  M.  &  W.  251. 
N.  &  M.  264.                                         (/)  8  M.  &  W.  616. 

(c)  8   M.   &  W.   494  ;    S.  C.  ig)  7    Taunt.    455  ;    S.   C.    I 
1  Dowl.  442,  N.  S.  Moore,  150. 

(d)  7  Bing.  428  ;    S.  C.  5  M. 
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principle  established  in  Ahock  v.  Alcock  (a),  where  it  was        1849. 
hokien  that  the  maker  of  a  promissory  note,  sued  by  an      Halifax' 
indorsee,  might  plead  that  the  indorser  was  a  lunatic  at  the     ^"^  Otben 
period  of  the  indorsement.     As  to  the  objection  that  the        Lylb. 
plea  should  have  shewn  that  the  company  had  no  authority 
to   indorse;  prima  facie,  a  corporation  has  no  power   to 
indorse;  East  London  Water  Works  Company  v.  Bailey (b); 
Bayley  on  Bills.     The  burthen,   therefore,   was  on    the 
plaintiff  to  reply  matter,  shewing  that  the  company,  being  a 
corporation,  had  such  power. 


ice  replied 

Cur,  adv.  vulL 

Parke,  B.,  now  delivered  the  judgment  of  the  Court  (c). 
His  Lordship,  after  stating  the  pleadings,  proceeded  as 
follows : — We  think  our  judgment  in  this  case  must  be  for 
the  pluntifis.  On  the  argument  the  learned  counsel  for 
Che  defendant  very  properly  gave  up  the  fourth  plea,  and 
admitted  the  judgment  of  the  Court  must  be  against  him 
on  that  plea.  He  argued  very  ably  in  support  of  the  fifth, 
but  we  think  that  that  also  is  bad,  on  the  ground  that  the 
acceptor  of  a  bill,  payable  to  the  order  of  the  drawer,  cannot 
deny  the  authority  of  the  drawer  to  draw  and  indorse. 
The  case  of  Sanderson  v.  CoUman  {d)y  was  relied  upon  on 
the  part  of  the  defendant.  That  case  shews  an  estoppel  in 
pais  may  be  replied — it  does  not  follow  it  must  My 
Brother  CressweU  gave  his  opinion  that  the  plea  in  that  case 
was  bad,  because  it  set  up  as  a  defence  what,  if  true,  would 
be  no  answer  to  the  action ;  and  we  think  that  that  opinion 
18  correct  The  law  is  well  settled  by  that  and  former 
cases,  (I  may  mention  Taylor  v.  Croker  (e),)  that  the 
acceptor  of  a  bill,  or  maker  of  a  note,  payable  to  the  order 

(a)  3  M.  &  G.  268.  Term. 

(6)4    Bing.    283;    S.  C.    12  (cQ  4  Scott,  N.  R.  638. 

Moore,  532.  (e)  4  Esp.  187. 
(c)  In  the  Vacation  after  Hilary 
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1849. 


Halifax 
and  Others 

9. 

Lylb. 


of  another,  cannot  be  permitted  to  deny  the  authority  of 
that  person  to  indorse.  It  is,  in  truth,  a  contract  with  that 
other  person  prima  facie  for  valuable  consideration  to  pay 
to  his  order,  and  which  is  transferable  by  the  law  merchant 
That  contract  he  is  bound  to  perform,  as  he  is  all  other 
valid  contracts ;  and  if  for  the  want  of  such  a  consideration 
it  be  not  a  binding  contract,  he  must  shew  it  by  an  affirmative 
allegation.  If  the  fact  be  that  he  accepted  a  bill,  or  made 
a  note,  leaving  a  blank  for  the  payee's  name,  and  the  name 
was  filled  in  afterwards,  without  his  authority,  he  ought  to 
have  denied  the  acceptance  of  the  bill  or  the  making  the 
note.  On  this  plea,  it  must  be  assumed  this  acceptance  was 
put  on  this  bill  after  it  was  drawn ;  or  that  if  it  was  accepted 
with  the  name  of  the  drawer  and  payee  in  blank,  the  name 
was  afterwards  filled  up  by  the  defendant's  authority.  That 
being  so,  and  the  plaintiffs  being  assumed  to  be  holders  for 
valuable  consideration,  and  bona  fide,  the  contrary  not  being 
pleaded ;  what  is  termed  an  estoppel  appears  on  the  decla- 
ration, and  the  plea  is  therefore  bad.  There  is  stated  on 
the  face  of  the  pleading  a  valid  contract,  and  binding  by  the 
law  merchant  on  the  defendant  to  pay  to  the  indorsee  of 
the  corporation.  There  must,  therefore,  be  judgment  for 
the  plaintifis. 

Judgment  for  the  Plaintifis. 


To  in  action 
on  a  8ci.  fa. 
to  have  exe- 
cution against 
a  member  for 


BURMESTER  P.  O.    V.    CrOPTON. 

A  DECLARATION  in  scire  facias,  by  F.  Burmester,  as 
public  officer  of  the  London  and  Westminster  Bank,  against 
one  of  the  members  for  the  time  being  of  the  North  of 
the  time  being  England  Joint  Stock  Banking  Company,  against  the  pubUc 
oopartnersMp,    officer  of  which,  he  had  recovered  judgment  for  5S,950L 

under  7  Geo.  4, 
c.  14,  8.  13, 

the  defendant  pleaded  that  the  plaintiff  had,  before  issuing  the  present  writ,  issued  another  writ 
of  sd.  fa.,  and  obtained  an  awara  of  execution  against  one  J.  A.,  another  member  for  the  time 
being  of  the  same  copartnership :  Held  bad,  on  demurrer. 
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The  defendant  pleaded  that  he  and  one  J.  Aitchison,  at        1849. 
the  time  of  the  judgment  and  up  to  the  issuing  of  the  scire    ^^Z;^^ 
facias,  were  members  of  the  last  mentioned  copartnership,         v* 
and  jointly  liable  to  have  execution  against  them  upon  the 
said  judgment ;  that  before  the  issuing  of  the  writ  of  scL  &. 
in  the  declaration  mentioned,  the  plaintiff  issued  another 
writ  of  sci.  fa.  against  J.  Aitchison,  and  by  the  judgment 
of  the  Court  it  was  considered  that  the  plaintiff  should 
have  execution  against  the  said  Aitchison  of  the  damages. 
Verification. 

Demurrer,  assigning,  among  other  causes,  that  the  statute 
gave  the  right  of  execution  against  the  member  for  the 
time  being  of  such  copartnerships  as  those  of  which  the 
defendant  was  a  member,  irrespective  of  any  judgment 
having  been  previously  obtained  in  sci.  fa.  against  other 
members  of  such  copartnerships.     Joinder  in  demurrer. 

fVilkSy  in  support  of  the  demurrer.  The  plea  is  bad. 
It  will  be  contended  on  the  other  side,  that  if  a  party  has 
obtained  judgment  against  one  member  for  the  time  being 
of  a  banking  copartnership,  he  cannot  proceed  against  any 
other  member.  That  argument,  however,  is  untenable. 
The  plaintiff  is  bound  to  obtain  judgment  against  the 
members  of  one  class,  namely,  those  who  are  members  for 
the  time  being,  before  he  proceeds  against  those  of  another 
class.  By  the  7  Geo.  4,  c.  46,  s.  13,  it  is  provided,  that 
execution  upon  any  judgment  obtained  against  the  regis- 
tered oflScer  of  a  banking  copartnership,  may  be  issued 
against  the  members  '^  for  the  time  being"  of  such  copartner- 
ship, and  in  the  event  of  its  proving  insufficient,  then 
against  those  individuals  who  were  members  at  the  time 
when  the  contract,  upon  which  judgment  had  been  obtained, 
was  entered  into,  &c.  Kinff  v.  Hoare  (a)  may  possibly  be 
relied  on,  but  that  case  is  not  applicable,  since  there  the 
debtors  were  joint.  In  Fowler  "v.  Richerbyip)  it  was  decided, 
that  in  proceedings  under  7  Geo.  4,  c  46,  against  certain 

(a)  13  M.  &  W.  494  ;  S.  C.  cmte,  voL  2,  p.  382. 

(6)  2  M.  &  G.  760;  S.  C.  9  Dowl.  682 ;  3  Scott  N.R.  138. 
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1849.        members  of  a  banking  copartnership,  the  non  joinder  of 
BuBMESTRR    ^^^^^  couW  not  be  pleaded  in  abatement     [He  was  then 
^'  stopped  by  the  Court,  who  called  on] 

Manisty,  to  support  the  plea.  A  concurrent  writ  of 
sci.  fa.  cannot  issue  agdnst  another  member  of  the  same 
class.  The  object  of  the  Legislature  in  granting  the  remedy 
pointed  out  in  the  13th  section  was,  that  certain  parties 
should  be  selected  against  whom  to  proceed,  and  not  that 
one  execution  should  be  split  up  into  several  executions. 
In  Esdaile  v.  Lund  (a),  although  the  case  was  decided  on 
another  point,  it  appeared  doubtful  whether  the  plaintiff 
could  issue  several  separate  writs  of  sci.  &  against  different 
members.  K  this  species  of  execution  were  allowed,  the 
7  Geo.  4,  c.  46,  would  become  ineffectual.  If  a  scL  fa.  is  to 
be  regarded  as  a  judicial  writ,  it  should  include  all  parties. 
[He  referred  to  Dodgsony.  Scott {b)\lAllt/*$Pract. Reg.  497.] 

WiUes  was  not  called  upon  to  reply. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  our  judgment  If  any  oppression  were  at- 
tempted, the  case  might  be  different.  All  we  are  now  called 
upon  to  do  is  to  construe  this  act  of  Parliament  If  the 
question  were  new,  I  should  be  disposed  to  form  the  same 
opinion  as  that  which  I  now  entertain.  We  are  bound  by 
the  authorities  which  have  been  brought  before  us. 

Parke,  B.— This  is  not  a  question  to  be  decided  by  the 
principles  of  the  common  law,  but  depends  on  the  mode  of 
carrying  into  effect  the  7  Geo.  4,  c.  46,  s.  13.  The  intention 
of  the  Legislature  was  to  enable  the  creditor,  by  suing  one 
or  more  members,  to  recover  his  debt.  But  if  the  inter- 
pretation proposed  by  the  defendant  be  adopted,  that  object 
would  not  be  attained ;  for,  according  to  his  constniction, 
if  the  plaintiff  has  failed  in  his  attempt  to  obtain  payment 

(a)  12  M.  &  W.  607 ;  S.  C.  ante,  vol.  1,  p,  566. 
(6)  Ante,  p.  27 ;  8.  C.  2  Exch.  467. 
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by  reason  of  the  insolvency  of  the  party  against  whom  he        1849. 
proceeds,  he  cannot  subsequently  proceed  against  another    bubmebter 
member  of  the  same  class ;  and  until  that  class  is  exhausted,      _   ^' 

1  .  1  Cropton. 

be  has  no  remedy  against  those  belonging  to  the  second. 

It  is  difficult  to  construe  an  act  of  Parliament  which  seems 

to  have  been  drawn  by  a  person  not  very  well  acquainted 

with  the  rules  of  the  common  law.     It  is,  however,  clear, 

that  it  was  contemplated  that  every  member  of  the  first 

class  should  be  Uable  for  the  debt     If  a  plaintiff  were  to 

issue  a  number  of  writs  in  a  vexatious  manner,  the  Court 

would,  in  all  probability,  interfere  to  prevent  the  abuse. 

The  present  plea  certainly  affords  no  answer  to  the  action. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  Plaintiff. 


Williams  v.  Mile& 
UEBT  by  the  payee  against  the  maker  of  a  promissory  Debt  against 

the  mafcer  of 
"Ole.  n  promissory 

Second  plea,  that  heretofore  and  before  the  commence-  ^^\  ^^®*' 

'^      '  that  It  was 

ment  of  this  suit,  to  wit,  &&,  the  defendant  was  appointed  niade  by  the 

defendant  as 

and  then  became,  and  was  the  treasurer  of  and  to  a  certain  treasurer  of  a 

society  consisting,  and  which  then  consisted  and  was  com-  whJch'cw^-^^' 

posed  of  divers  persons,  to  wit,  fifty  persons,  and  was  called  •"*®^  of  divers 

the   Silurian  Lodge  of  the  Independent  Order  of  Odd  nfW  persons, 

and  was  called 

Fellows,  Manchester  Unity,  Maesteg  District,  and  that  the  The  Silurian 
business  and  duty  of  the  defendant  as  such  treasurer  as  peH^J^f  ^ 
aforesaid,  was  to  receive  and  pay  money  for  and  on  account  -?«'*  o"  ■?«- 

*    "^  ''  ,  aal  demurrer, 

of  the  said  society,  and  that  the  defendant  did  accordingly,  that  the  plea 
and  whilst  he  was  such   treasurer  as  aforesaid,  after  the  not  stating 

the  names  of 
the  persons 
who  composed  the  society,  or  alleging  a  reason  for  the  omission. 

VOL.    VL  F   F  D.    &    L. 
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making  of  the  sdd  note  in  the  declaration  menticmed,  and 
before  the  commencement  of  this  suit,  to  wit,  &a,  receive 
and  pay  divers  sums  of  money  for  and  on  account  of  the 
society.  And  the  defendant  further  saith,  that  he  the  de- 
fendant, before  the  commencement  of  the  suit,  to  wit,  &c., 
made  and  delivered  to  the  plaintiff  the  said  promissory  note 
in  the  declaration  mentioned,  as  a  security  for  the  payment 
by  the  defendant  of  any  sum  or  sums  of  money  which 
should  or  might  be  due  or  owing  to  the  said  society  from 
the  defendant,  as  such  treasurer  as  aforesaid,  upon  a  just 
and  proper  balance  of  the  account  between  the  defendant 
as  such  treasurer  as  aforesaid,  and  the  said  society.  The 
plea  then  proceeded  to  aver  that  the  note  was  given  for  no 
other  purpose ;  that  no  sum  of  money  was  due  fix)m  the 
defendant  to  the  society ;  that  there  was  never  any  other 
consideration  for  the  note,  and  that  except  as  aforesaid,  the 
plaintifiF  held  the  note  without  any  value  or  consideradon. 
Verification. 

Special  demurrer,  assigning  for  cause  that  it  mentioned 
divers,  to  wit,  fifty  persons,  without  giving  either  their 
Christian  or  surnames,  or  oflbring  any  excuse  whatever 
for  their  omission ;  and  that  if  their  names  were  unknown 
to  the  defendant,  the  feet  should  have  been  stated  in  the 
plea. 

Unthank,  in  support  of  the  demurrer.  The  plea  is  bad, 
for  the  grounds  stated.  This  Court  has  aheady  held 
that  the  omission  of  the  Christian  name  in  pleading  is 
fatal,  unless  excused  by  averment ;  Appelmans  v.  Blanche  (a). 
The  omission  of  the  Christian  and  surnames  altogether, 
therefore,  a  fortiori,  is  ground  of  demurrer ;  Lewf  v.  fFM  (b) ; 
Gatty  V.  Field  (c) ;  Ball  v.  Gordon  (rf) ;  Tiffar  v.  Gordon  (e) ; 
Esdaile  v.  Maclean  (/). 

(a)  14  M.  &  W.  154.  Dowl.  656,  N.  S. 

(6)  9  a  B.  427.  (e)  9  M.  &  W.  347 ;  8.  C.  1 

(c)  Ibid.  431.  Dowl.  893,  N.  S. 

(*  9  M.  &  W.  345 ;  S.  C.  1  (/)  15  M.  &  W.  377. 
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Prenticey  in  support  of  the  plea.     Unless  the  present        1849. 
plea  be  holden  to  be  good,  the  defendant  would  have  no     wiluams 

defence,  as  the  names  of  the  parties  are  to  him  unknown.        .v. 

Miles 

It  is  only  recently  that  it  has  been  considered  that  the 
names  of  the  parties  should  be  given  at  full  length.  There 
is  nothing  to  shew  that  the  society  mentioned  are  not  a 
corporate  body,  and  are  described  by  their  corporate  name. 
[Parkey  B. — If  that  allegation  had  been  traversed,  would 
yoo  have  been  compelled  to  prove  that  they  were  a  cor- 
poration Y]  Na  [Parkey  B. — ^Then  there  must  be  some- 
thing new  to  shew  that  fact] 

Unihank  referred  to  the  case  of  Russell  v.  TTie  Men  of 
Defxm{a). 

Parke,  B. — The  plea  is  bad.  In  Rowe  v.  Roach  {b)  it 
was  decided,  that  a  plea  of  justification  to  an  action  for 
slander  of  plaintiff's  title  to  certain  copper  mines,  which 
stated  that  the  adventurers  or  persons  having  an  interest 
or  share  in  the  said  mines,  thought  it  their  duty  to  caution 
persons  against  purchasing  the  ore,  &c.,  was  bad ;  for  not 
disclosing  the  names  of  the  adventurers,  or  who  they  were. 
Here,  therefore,  the  names  of  the  persons  who  composed 
the  Silurian  Lodge  should  either  have  been  stated,  or 
some  excuse  have  been  alleged,  for  the  omission ;  such  as 
that  it  was  so  numerous  and  fluctuating  a  body,  that  it  was 
impossible  to  ascertain  who  all  the  members  were. 

RoLFEy  B.,  and  Platt,  B.,  concurred. 

Leave  to  Defendant  to  amend,  otherwise 
judgment  for  Plaindff. 

(a)  2  T.  R.  667.  {h)  1  M.  &  S.  304. 


F   F   2 
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Where  a 
plaintiff  has 
been  taken  in 
execution  for 
the  costs  of  a 
former  action, 
bot  has  sub- 
seqaently  been 
discharged 
upon  her  own 
petition  under 
the  Insolvent 
Debtors*  Act, 
the  Court  will 
direct  the 
proceedings 
m  the  second 
action  to  be 
stayed,  until 
the  cosu  of 
the  former, 
are  paid. 


Stilwell  V.  Clarke. 

jf  ALFOURDy  Serjt,  had  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  all  proceedings  in  this  cause 
should  not  be  stayed,  until  the  costs  of  a  former  action  had 
been  paid  by  the  plaintiff  to  the  defendant. 

The  affidavits  stated  that  the  former  action  had  been 
referred  to  arbitration,  and  that  the  plaintiff  having  refused 
to  obey  the  award  of  the  arbitrator,  an  attachment  was 
granted  against  her,  under  which  she  had  been  imprisoned 
for  six  months.  She  was  subsequently  taken  in  execution 
for  the  costs  under  the  award.  Upon  her  petition  she  was 
afterwards  discharged  by  an  order  of  the  Insolvent  Debtors' 
Court. 

Liuh  shewed  cause.  The  plaintiff  having  been  taken 
in  execution  for  the  costs  of  the  former  action,  it  operated 
as  a  discharge  of  those  costs ;  Beaven  v.  Robins  (a).  Then 
is  it  affected  by  the  fact  that  the  plaintiff  was  discharged 
under  the  Insolvent  Debtors'  Act.  It  is  not  In  the  case 
of  Doe  d.  Heighleyv.  Harland(b)f  the  Court  of  Queen's 
Bench  indeed  stayed  the  proceedings  until  the  costs  of  a 
former  action  were  paid  by  the  lessor  of  the  plaintiff, 
although  he  had  been  dischaiged  as  an  insolvent  while  in 
custody.  Bot  that  was  the  case  of  an  attachment,  which 
the  Court  in  their  judgment  stated  to  be  no  satisfaction, 
and  was  unlike  the  case  of  a  person  taking  his  debtor  under 
a  ca.  sa.  The  case  of  Doe  d.  Statidish  v.  Roe  (c)  may  be 
cited  as  an  authority  for  the  other  side,  but  it  does  not 
appear,  in  that  case,  that  the  lessor  of  the  plaintiff  in  the 
first  action  had  been  taken  in  execution  at  all. 


{a)  8  D.  &  R.  42. 
{b)  10  A.  &  E.  761. 


(c)  5  B.  &  Ad.  S78 ;  S.  C.  2  N. 
&  M .  46S. 
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Pollock,  C.  B. — This  is  an  application  to  the  discretion 
of  the  Court;  and  we  are  disposed  to  exercise  it,  unless 
you  could  shew  us  some  authority  to  the  contrary. 

Parke,  B. — ^The  present  case  is  distinguishable  frt)m 
the  general  rule,  and  from  the  case  first  cited.  Here  the 
debtor,  by  applying  to  the  Insolvent  Debtors'  Court,  has, 
by  her  own  act,  put  an  end  to  the  execution. 

Tcdfourdy  Serjt.,  was  not  called  upon  to  support  the 
rule. 

Per  Curiam  (a).— The  rule  must  be  absolute. 

Rule  absolute. 
(a)  PoUock,  C.  B.,  Parke,  B.,  Ahlerson,  B..  and  Piatt,  B. 


437 


1849. 


SllLWKLL 
V. 

Clabkk. 


Harvey  v.  Dakins. 


JLjUSH  had  obtained  a  rule,  calling  upon  the  plaintiff  to  The  Court 

shew  cause  why  the  defendant,  who  had  been  arrested  on  a  defendant  out 

ca.  sa.,  should  not  be  discharged  out  of  the  custody  of  the  uie  sberi  J  on 

sheriff  of  Devonshire ;  and  why  the  order  of  Rolfe,  B.,  of  ^^^^^  <>°  *"** 

•^  .  process,  on 

the  23rd  of  December,  1848,  should  not  be  rescinded.  the  ground  of 

The  defendant  had  been  arrested  on  the  13th  of  December,  vUeged  LT 
1848,  on  a  ca.  sa.,  issued  on  a  judgment  in  an  action  of  S^y^oJ^hT^*' 
debt,  brought  by  the  plaintiff.     On  the  20th  of  the  same  Chapel  Roval, 

,       ,  .  upon  proof 

month  an  application  was  made  to  discharge  the  defend-  that  be  had 
ant,  on  an  affidavit,  setting  forth  the  following  facts :  that  d^°ngTpI!l!^ 
the   defendant    is  one   of  the  priests  in  ordinary  of  her  ^'^tj^*^ 
Majesty's  Chapels  Royal ;  that  it  is  his  duty  to  attend  at  had  performed 

his  official 
duties  on 
several  important  occasions  in  the  present  reign  ;  that  his  name  was  enrolled  in  the  books  of  the 
Lord  Steward,  and  that  he  raceivcd  a  salary ;  without  proof  that  be  bad  been  rc-appointod  on 
the  occasion  of  the  present  Sovereign ;  there  being  a  letter  of  the  Bishop  of  London  appended 
to  the  affidavit,  stating  that  no  re- appointment  was  necessary  on  the  demise  of  the  Crown. 
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Stated  periods  and  perform  divine  service  in  such  of  her 
Majesty's  chapels  as  he  may  from  time  to  time  be  directed 
^  »•  to  attend  and  perform  divine  service  in  ;  that  he  is  liable, 

by  virtue  of  his  said  office,  to  be  called  upon  at  any  time  to 
attend  in  person  to  perform  the  said  duties;  that  his  ap- 
pointment to  the  said  office  took  place  in  1833,  and  that  he 
had  continued  to  discharge  the  duties  of  his  office  from 
thence  hitherto.  On  the  23rd  of  December,  it  was  dis- 
missed by  Rolfe^  B.,  the  learned  Judge  thinking  that  there 
was  not  sufficient  evidence  to  shew  that  the  defendant 
occupied  any  other  situation  than  that  of  chaplain  to  ELing 
William  the  Fourth.  A  subsequent  affidavit  stated  that  the 
defendant  was,  immediately  after  the  death  of  his  late 
Majesty  King  William  the  Fourth,  and  upon  the  accession 
of  her  present  Majesty  Queen  Victoria,  together  with 
several  other  priests  in  ordinary  of  her  Majesty's  Chapels 
Royal,  presented  to  her  Majesty,  at  a  levee,  by  the  Bishop 
of  London,  dean  of  the  Chapels  Royal ;  that  he  then  kissed 
hands  upon  his  re-appointment ;  that  upon  the  marriage  of 
her  Majesty  he  attended  in  his  official  capacity  as  one  of 
the  priests  in  ordinary  of  her  Majesty ;  that  he  had  on 
several  occasions  since  officiated  and  performed  the  duties 
of  his  ministerial  office  as  one  of  the  priests  in  ordinary  to 
her  said  Majesty,  at  the  Chapel  Royal  of  St  James ;  that 
he  has  regularly  received  his  salary  as  such  priest  in  ordi- 
nary to  her  Majesty,  by  regular  quarterly  payments,  from 
the  pay  office  of  her  Majesty,  and  that  he  is  now  in  the  actual 
receipt  of  such  salary,  as  such  priest  in  ordinary,  for  per- 
forming his  duties  as  one  of  the  said  priests  in  orcUnaiy  to 
her  Majesty ;  that  it  was  the  practice  at  the  Lord  Steward's 
Office  that  the  warrants  or  appointments  of  priests  in  ordinary 
to  their  office,  should  be  entered  in  a  book  at  the  office ;  that 
no  entries  of  any  re-appointment  of  any  priest  in  ordinary  to 
the  Chapels  Royal,  on  the  occasion  of  the  demise  of  the 
Crown,  from  time  to  time,  have  ever  been  made  at  the  said 
office  ;  and  that  upon  searching  the  books  where  such 
entries  are  usually  made,  from   the  time  of  the  accession 
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of  his  late  Majesty  King  George  the  Third  to  the  present        1849. 
time,  no  entry  of  any  such  re-appointment  could  be  found,     ^avtbx 

The  affidavits  were  accompanied  vrith  a  certificate  of  the      _  ^' 

Dakins* 
sab-dean  o£  the  Chapels  Royal^  dated  7th  October,  1833, 

of  his  having  admitted  the  defendant  to  the  office  of  a 

priest  in  ordinary  to  the  Chapels  Royal ;  and  ^  letter  firom 

the  Bishop  of  London,  stating  that  in  the  case  of  a  priest  in 

ordinary,  no  re-appointment  was  necessary  on  the  demise  of 

the  Crown,  and  that  the  warrant  given  by  the  dean  remains 

in  force  till  revoked. 

Baddeley  shewed  cause.  There  is  no  evidence  to  shew 
that  the  defendant  had  ever  been  appointed  priest  in  ordi- 
nary to  the  Crown.  In  such  cases  as  the  present  the  most 
ample  and  decisive  proofs  should  be  adduced,  and  this  has 
not  been  done.  The  certificate  of  the  sub-dean  has  been 
relied  on,  but  that  is  no  evidence  of  the  appointment  It 
is  merely  a  certificate  of  the  fact  of  his  having  sworn  the 
defendant,  by  virtue  of  a  warrant  addressed  to  him  by  the 
Bishop  of  Xiondon  as  dean.  Consistently  with  that  docu- 
ment, the  defendant  might  have  been  nominated  solely  by 
the  bishop,  and  hold  the  office  entirely  at  his  pleasure.  In 
the  letter  of  the  bishop  nothing  is  said  of  the  appointment: 
there  should  have  been  a  certificate  from  his  lordship 
shewing  what  was  the  nature  of  the  warrant  issued  by  him 
to  the  sub-dean.  The  case  of  Winter  v.  Dibdin  (a)  diflers 
from  the  present.  There  it  was  expressly  alleged  that  the 
defendant  had  been  re-appointed  as  one  of  her  Majesty's 
chaplains.  The  case  of  Bym  v.  Dibdin  {b)  is  also  dissimilar, 
for  it  contains  a  positive  averment  that  the  defendant,  at 
the  time  of  his  arrest,  was  a  chaplain  in  ordinary  to  the 
king.  But,  admitting  that  there  was  originally  a  nomina- 
tion of  the  defendant  as  priest  in  ordinary  to  William  the 
Fourth,  there  is  no  evidence  of  his  re-appointment  to  that 
office  under  the  present  sovereign. 


(a)  13  M.  &  W.  25 ;  S.  C.  caUe,  vol.  2,  p.  211. 
{b)  1  C,  M.  &  R.  821  s  S.  C.  3  Dowl.  448. 
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1849.  Ltishy  in  support  of  the  rule,  was  not  called  upon. 


Haryey 

V. 

Daktnb. 


Pollock,  C.  B. — There  is  evidence  here  that  the  de- 
fendant has  performed  the  duties  of  his  office  on  the  occa- 
sion of  the  marriage  of  her  present  Majesty;  that  his  name 
is  enrolled  in  the  books  of  the  Lord  Steward,  and  that  he 
receives  a  salary.  These  facts,  together  with  the  certificate 
of  the  sub-dean  and  the  letters  of  the  Bishop  of  London, 
convince  me  that  he  is  one  of  the  priests  in  ordinary  of  her 
Majesty's  Chapels  Royal,  and  is  therefore  entided  to  the 
privilege  which  he  claims.  I  was  at  first  inclined  to  look 
at  this  case  with  some  strictness.  I  am,  however,  satisfied 
that  it  cannot  be  distinguished  from  those  of  Bym  v. 
Dibdin  (a),  and  Winter  v.  Dibdin  (b),  and  that  therefore  we 
are  bound  to  concede  to  the  defendant  all  the  advantages 
belonging  to  the  office  which  he  holds. 


Parre,  B.,  Alderson,  B.,  and  Rolfe,  B.,  concmred. 


Rule  absolute. 


(a)  I  C,  M.  &  R.  821. 


(b)  13  M.  &  W.  2&. 


Debt  by  an 
executor. 
Plea  to  its 
further  main- 
tenance, pay- 
ment after 
action 


FuTvoYE,  Executor  of  Aldred,  deceased  v.  Stevens. 

XJEBT.     The  first  count  of  the  declaration  was  upon  a 

promissory  note   for   150/.,   made   to   the  testator  by  the 

defendant.     The  second  count  was  for  200^,  for  money 

brought,  ""®  ^°  ^^  account  stated  with  the  testator.     The  thini  for 

kid^  ^ITV^    ^^^'  ^"  ^"  account  stated  with  the  plaintiff. 

the  plaintiff  Third  plea  to  the  sum  of  11/.  5«.,  parcel  of  the  debts  in 

ought  further        i  -i         -i    i 

to  maintain  the  second  and  last  counts,  that  the  plaintiff  ought  not 
RcpliSn,     farther  to  maintain  his  action  thereof,  for  that  after  the  com- 

a  traverse  of 

the  payment  without  any  special  commencement  of  praecludi  non  :  Held,  on  special  demurrer, 
that  the  replication  must  bo  taken  as  if  pleaded  in  maintenance  of  the  action  generally,  and  was 
therefore  bad. 
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mencement  of  the  suit,  and  before  declaratioD,  the  defend- 
ant paid  to  the  plmntifF,  and  the  plaintiff  then  accepted  and 

received  of  and  from  the  defendant,  14/1,  in  full  satis&ction      ^    ^• 
,   ,.    ,  ^  .  Stevens. 

and  dischai^  of  the  said  sum  of  112.  5«.,  and  of  the  causes 
of  action  in  respect  thereof.  Verification  and  prayer  of 
judgment,  if  the  plaintiff  ought  further  to  maintain  his 
action  thereof. 

Replication  to  the  third  plea,  that  the  defendant  did  not 
pay  to  the  plaintiff,  nor  did  the  plaintiff  accept  and  receive 
from  the  defendant  the  said  sum  of  money  in  the  said  third 
plea  in  that  behalf  mentioned,  in  satisfaction  or  discharge 
of  the  said  cause  of  action  in  the  introductory  part  thereof 
mentioned,  and  to  which  the  same  is  pleaded;  modo  et 
forma.     Conclusion  to  the  country,  &c. 

Special  demurrer,  on  the  ground  that  the  third  plea, 
being  a  plea  to  the  further  maintenance  of  the  action  as  to 
the  causes  of  action  in  that  plea  mentioned*  the  replication 
ought  to  have  been  pleaded  with  the  proper  commence- 
ment, viz.,  that  the  plaintiff  ought  not  to  be  barred  from 
further  maintaining  his  action ;  and  that  the  replication 
was  pleaded  as  if  the  third  plea  were  a  plea  in  bar  of  the 
action  generally,  instead  of  a  plea  to  the  further  maintenance 
thereof.     Joinder  in  demurrer. 

Karslakcy  in  support  of  the  demurrer.  The  replication 
is  bad,  from  the  absence  of  the  proper  formal  commence- 
ment. It  is  a  replication  to  a  plea  against  the  further 
maintenance  of  the  action,  and  should  therefore  be  prefaced 
with  a  prsecludi  non.  By  the  Reg.  Gen.,  Hilary  Term, 
4  Wm.  4,  r.  9,  it  is  said  that  ^'  in  a  plea,  or  subsequent 
pleading,  intended  to  be  pleaded  in  bar,  of  the  whole  action 
generally,  it  shall  not  be  necessary  to  use  any  allegation  of 
actionem  non,  or  to  the  like  effect,  or  any  prayer  of  judg- 
ment; nor  shall  it  be  necessary  in  any  replication,  or 
subsequent  pleading  intended  to  be  pleaded  in  maintenance 
of  the  whole  action,  to  use  any  allegation  of  prsscludi  non, 
or  to  the  like  effect,  or  any  prayer  of  judgment ;  and  all 
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1 849.       pleaSy  rejdicalionsy  and  subsequent  pleadings  pleaded  without 

FoTTOYE      ^^^^  formal  parts  as  aforesaid,  shall  be  taken,  unless  other- 

^v.  wise  expressed,  as  pleaded  respectively  in  bar  of  the  whole 

action."    Not  having  the  prsecludi  non,  it  must  be  taken  as 

pleaded  in  maintenance  of  the  whole  cause  of  action,  and 

consequently  is  informal 

Prentice^  in  support  of  the  replication.  The  ninth  rule 
does  not  apply  to  a  replication  of  this  description.  Before 
the  new  rules,  it  was  never  necessary  that  the  prsedudi  non 
should  be  introduced,  where  the  plea  amounted  to  a  direct 
traverse.  In  Tidd^s  FormSy  the  old  forms  of  pleas  of  the 
general  issue,  and  non  est  factum  are  given ;  and  in  them 
the  only  formal  commencement  is,  the  **  defendant  comes 
and  defends  the  wrong."  In  I  Chit  on  Plead.  677,  7th  ed., 
it  is  said,  **  In  a  plea  of  the  general  issue,  or  other  plea  in 
bar  to  the  whole  declaration,  which  merely  denies  what 
was  alleged  in  the  declaration,  and  does  not  introduce  any 
new  matter,  it  is  not  usual  to  insert  the  allegation  '  that  the 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
against  the  defendant;'  but  after  stating  the  defendant's 
appearance  and  his  defence,  the  plea  immediately  denies 
the  matter  stated  in  the  declaration,  and  concludes  to  the 
country."  So,  too,  in  Brown  v.  Cornish  {a\  it  was  held 
that  a  plea  which  admits  the  plaintiff  once  had  a  cause  of 
action,  ought  not  to  begin  with  an  onerari  non.  That  case 
shews  that  formerly  a  clear  distinction  was  drawn  between 
pleas  which  were  mere  traverses,  and  those  that  subsequendy 
set  up  new  matter  of  defence.  In  rendering  it  imperative 
to  adopt  such  a  commencement,  the  object  was  merely  to 
give  a  character  to  the  defence  about  to  be  set  up,  and 
would  not  apply  to  a  replication  of  the  kind  now  demurred 
to.  The  plea  begins  by  stating  that  the  plaintiff  ought  not 
further  to  maintain  his  action ;  that  gives  the  nature  of  the 
defence ;  and  it  would  be  useless  in  the  replication  to  have 

(a)  1  Ld.  Raym.  217. 
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a  similar  formal  commencement ;  Stephen  on  Fleadinffy  444, 

5th  e<L   And  if  the  praecludi  non  was  not  necessary  in  mere 

traverses  before  the  new  rules,  still  less  would  it  be  required      ^  '- 

.  .  Stbvbns, 

since  their  adoption ;  for  the  very  object  of  the  introduction 

of  this  was  to  do  away  with  all  superfluous  formulae  (a).  If 
such  a  commencement  be  necessary  in  this  replication,  by 
a  pari^  of  reasoning,  the  general  issue  should  commence 
with  an  actionem  non.  Again,  the  replication  concludes 
to  the  country,  and  it  has  been  decided  that  it  is  the  conclu- 
sion which  makes  the  pleading  (b), 

Karslake,  in  reply.  The  case  of  RosKng  v.  Muggeridge  (c) 
shews  that  the  plea  would  have  been  bad,  if  it  had  not  had 
the  proper  formal  commencement.  It  is  necessary  that  it 
should  be  shewn  to  what,  a  replication,  as  well  as  a  plea, 
is  pleaded*  AH  the  precedents  in  the  old  reports  begin 
with  the  proper  formal  commencement. 

Parks,  B.— I  am  of  opinion  that  there  should  be  judg<- 
ment  for  the  defendant.  In  the  absence  of  any  authority, 
we  must  be  bound  by  the  words  of  the  new  rules.  What 
do  they  say  ?  (His  Lordship  read  the  ninth  rule.)  By  the 
very  words,  therefore,  of  the  rule,  it  must  be  taken  that  this 
replication  was  pleaded  in  maintenance  of  the  whole  action. 
Is  that  formal  ?  The  defendant,  by  his  plea,  admits  that  the 
plaintiff  had  a  rightful  cause  of  action,  up  to  the  period  of 
payment  llie  plaintiff,  by  the  nature  of  his  replication, 
repeats  what  the  defendant  has  admitted.  This  is  informal, 
and  as  the  objection  has  been  taken  on  special  demurrer,  it 
must  prevail 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  Defendant,  with  leave  to  the 
Plaintiff  to  amend. 

{a)  8tephen(mPUading,k\i^,9^.  (c)  16  M.  &  W.  181  ;    S.  C. 

(6)  Talbot  V.  Hopwood,  Fortes-      ante,  vol.  4,  p.  298. 
cue,  335. 
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1849. 


Declaration  ia 
cue  against 
the  sheriff  for 
the  escape  of 
one  11.,  taken 
in  execution 
upon  a  judg. 
ment  at  the 
suit  of  the 
plaintiff.    Plea 
in  bar,  the 
coverture  of 
the  plaintiff, 
at  the  time  of 
the  accruing 
of  the  debt  for 
which  judg. 
ment  reco- 
vered, and 
thence  hither- 
to: Held,  on 
special  do 
murrer,  that 
the  plea  was 
not  a  good 
pica  in  bar. 

QiMrre, 
whether  the 
plea  would 
nafc  been  sub- 
stantially good, 
if  pleaded  in 
amtement. 


Morgan  v.  Cubitt  and  Another. 

i^ASE  against  the  sheriff  of  Middlesex  for  permitting 
the  escape  of  one  William  Hanson,  after  arresting  him  on 
a  ca.  sa.  upon  a  judgment  recovered  against  him  by  the 
plaintiff. 

Plea  in  bar,  that  the  plaintiff  ought  not  to  have  or  main- 
tain her  aforesaid  action  against  the  defendants,  because 
the  defendants  say,  that  before  and  at  the  time  of  the 
accruing  of  the  said  debt,  in  respect  of  which  the  said 
judgment  was  so  recovered,  as  in  the  said  declaration  men- 
tioned, and  from  thence  until  and  at  the  commencement 
of  the  action,  in  respect  of  which  the  said  judgment  was 
so  recovered,  and  from  thence  until  and  at  the  time  of  the 
recovery  of  the  said  judgment,  and  from  thence  until  and 
at  the  time  of  the  said  arrest  of  the  said  William  Hanson, 
and  from  thence  continually  until  and  at  the  time  of  the 
committal  of  the  alleged  grievances,  and  from  thence 
hitherto,  the  plaintiff  was  and  still  is  married  to  one  Henry 
Stocker  during  all  those  several  times,  and  still  being  her 
husband,  and  who  is  still  living.  Verification — prayer  of 
judgment. 

Special  demurrer,  assigning  for  cause  among  others,  that 
the  matters  pleaded  were  pleadable  in  abatement  only, 
and  not  in  bar  of  the  action ;  and  that  the  plea  was  a  plea 
in  abatement;  inasmuch  as  to  be  a  good  plea  in  bar,  it 
ought  to  have  shewn  that  Stocker  had  interfered  to  reduce 
the  judgment  mentioned  in  the  declaration  into  his  own 
possession,  or  that  Stocker  had  made  the  judgment  his 
sole  property,  or  that  Stocker  had  dissented  from  the  right 
of  the  plaintiff  to  bring  the  present  action ;  that  the  plea 
was  multifarious;  and  that  it  set  up  as  a  defence  to  the 
action,  matter  which  was  pleadable  only  as  a  defence  to 
the  action,  in  which  the  judgment  was  recovered.  Joinder 
in  demurrer. 
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The   points  stated   for  argument  on   the   part  of  the        1849. 
defendants  were,  that  a  married  woman  cannot  sue  out      morgan 
execution  on  a  jadgment,  obtained  by  her  in  respect  of  a  <'• 

debt  contracted  with  her  during  coverture ;  that  it  is  her  and  Another, 
husband  s  judgment,  and  in  the  event  of  her  death  such 
judgment  would  have  survived  to  him  without  a  scire 
&cias;  or  if  she  do  so,  the  levying  execution  by  the  wife 
was  for  the  benefit  of  the  husband,  and  a  reducing  into 
possession  for  him,  and  that  an  action  for  an  escape  irom 
such  execution  vested  solely  in  him;  that  the  plea  of 
coverture  was  a  good  defence  to  this  action  in  bar,  and 
was  properly  pleaded  as  such ;  and  shewed  that  the  whole 
cause  of  action  vested  in  the  plaintiff's  husband  alone; 
that  a  plea  in  bar  is  not  double,  because  it  may  contain 
matter  pleadable  in  abatement;  that  it  was  admitted  in 
the  pleadings  that  the  plaintiff  was  a  married  woman,  and 
therefore  she  should  have  appeared  in  person  and  not  by 
attorney;  and  that  the  plaintiff  should  have  replied  that 
this  action  was  brought  by  her  for  and  on  behalf  of  her 
husband,  and  with  his  assent. 

Prentice  in  support  of  the  demurrer.  This  plea,  of  the 
plaintiff's  coverture,  if  at  all,  ought  to  have  been  pleaded 
in  abatement,  and  not  in  bar  of  the  action.  It  has  already 
been  frequently  decided,  that  the  nonjoinder  of  the  husband 
is  a  matter  for  a  plea  in  abatement  only;  Bendix  v.  fFake* 
man{a)y  Cam.  Dig.  tit  ** Abatement^  (K  6).  But  supposing, 
that  in  the  original  action  it  might  have  been  pleaded  in 
abatement,  it  is  clear,  that  the  sheriff  cannot  take  advantage 
of  it.  The  husband  only  can  do  so;  Milner  v.  Milnes  (&); 
Morgan  v.  Painter  (c) ;  and  he  must  bring  a  writ  of  error 
on  the  original  judgment;  Bac.  Abr.  tit.  ^^ Errar^  (B.) 
Nothing  can  be  pleaded  to  a  scire  facias  on  a  judgment, 


(a)  12  M.  &  W.  97 ;  S.  C.  ante,         (6)  3  T.  R.  627. 
vol   1,  p.  450.  (c)  6  T.  R.  266. 
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1849.  which   might  have  been  pleaded  m  the  original  action; 

Morgan  Baylis  v.  Hayward  (a).     This  is  an  attempt  on  the  part 

CiTBiTT  ^^  ^^®  sheriff  to  impeach  the  original  judgment,  which  he 

and  Anotben  cannot  do.     [He  was  then  stopped.] 

M.  Dawson  (BurcheU  was  with  him),  in  support  of  the 
plea.  It  is  not  the  intention  of  the  defendants  to  attempt 
to  invalidate  the  judgment.  But  according  to  the  dictum 
of  CressweUy  J.,  in  the  case  of  Chtyard  v.  Sutton  (6),  this 
would  be  a  good  plea  in  bar,  if  it  could  be  shewn  that  the 
wife  could  not  sue  at  all,  either  with  or  without  her  hus- 
band. It  must  appear,  however,  that  she  had  no  interest 
whatever  in  the  subject-matter  of  the  action ;  Chitty  on 
Pleading {c)\  BendixY,  Wahe7nan{d)\  Brcuhfordy.  Bucking^ 
ham{e)\  Wilh  v.  Nurse (f);  Yard  v.  EUard{g).  Here,  by 
the  recovery  of  the  judgment,  the  debt  became  a  debt  due 
to  the  husband;  he  alone  could  have  levied  execution,  and 
the  adoption  of  that  course  by  the  wife  could  only  have 
been  for  his  benefit;  UnderhiU  v.  Devereux  (A);  Pierce 
V.  Thornier/  (t).  Again,  the  taking  in  execution  is  equiva- 
lent to  payment;  Bumalnfs  case(k);  Cohen  v.  Cunning- 
ham  {t)\  Chilton  v.  Whiffin  (m).  But  as  upon  payment, 
the  money  would  have  become  the  property  of  the  hus- 
band, so  the  arrest  was  a  reduction  of  the  debt  into 
possession  for  his  benefit  only.  He,  therefore,  was  the 
only  person  damnified  by  the  escape,  and,  consequently, 
the  only  person  entitled  to  sue.  [Barhey  B. — ^If  taking 
the  body  of  the  debtor  in  execution  is  the  same  as  the 

(a)  4  A.  &  £.  256i  S.  C.  5  N.  Raym.  368 ;  13  Mod.  20/. 

&  M.  613.  (A)  2  Wms.  Saund.  72,  i.,  6th 

(6)  3C.  B.  153.  ed. 

(c)  Vol.  1,  p.  464,  7 A  ed.  (t)  2  Sim.  167. 

(d)  12  M.  &  W.  97 ;  S.  G.  ante,  {k)  1  Stra.  653. 
vol.  1,  p.  450.  (/)  8  T.  R.  123. 

{e)  Cro.  Jac.  205.  (m)  3  Wils.  13 ;  S.  P.  Vander- 

{/)l  A.Sc  £.  65.  heyden  v.  De  PaUm,  \\Ad.  52S. 

ig)  Garth.    462 ;    S.  G.    Ld. 
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reduction  into  possession  of  a  chattel,  then  jour  argument       1849. 
might  be  well  founded.     That,  however,  is  not  so.     The      mobioan 
mere  arrest  is  not  payment,  and  the  judgment  remains  '* 

still  unsatisfied].  and  Another. 

Parke,  B. — You  contend  that  by  taking  the  body  of 
a  debtor  the  debt  is  satisfied.  No  doubt,  that  is  so  far 
a  satisfaction,  as  to  prevent  the  creditor  from  issuing  any 
other  execution  against  him  upon  the  judgment.  If,  how- 
ever, the  debtor  die  or  escape,  it  immediately  revives. 
I  do  not  mean  to  say,  that  this  plea  might  not  have  been 
sufficient,  if  it  had  been  pleaded  in  abatement,  but  it  is 
certainly  not  a  good  plea  in  bar. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  Plaintiff; 


HUTT  V.    MORELL. 

Jlf  EEDHAM  had  obtained  a  rule  calling  upon  the  plaintiff  To  tn  aetkni 
to  shew  cause  why  the  following  pleas  should  not  be  pleaded  comt^lowed 
in  an  action  of  trover.     First,  not  guilty;   secondly,  not  the  defendant 

,  •  1  ^  plead,  with 

possessed;  thirdly,  leave  and  license;   fourthly,  a  special  pleas contam- 
justification  under  a  distress  for  rent  within  six  months  d^ei^eM^ 
after  the  end  of  a  term  under  the  8  Anne,  c.  14 ;  fifthly,  by  PJ^j^h^* 
way  of  estoppel,  that  the  plaintiff  impleaded  the  defendant  mpleaded  the 

defendant  m 

in  the  Court  of  Queen's  Bench,  in  respect  of  the  same  the  Queen'i 
causes  of  action,  that  the  said  Court  gave  judgment  for  the  gp^  Jnhe 
defendant  upon  a  demurrer  to  the  plaintiff's  replication  to  "y"®  P"**** , 

*  *  *^  of  action,  and 

the    defendant's    plea,   which   judgment   was    afterwards  that  the  Court 
afiirmed  by  the  Court  of  Exchequer  Chamber;   sixthly,  mentforthe 
the  Statute  of  Limitations ;  seventhly,  an  avowry  for  rent  ^Jj^demnrror 

tothepUin- 
tiff*8  replication,  which  judgment  was  lubaequently  alBnned  by  a  Court  of  error. 
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1849.        under  the  1 1  Geo.  2,  c.  19,  s.  22.     Rolfe,  B.  had  disallowed 
*"""5;j^     the  fifth  plea. 


V. 
MORELL. 


J.  Henderson  shewed  cause.  The  plea  sought  to  be 
pleaded,  is  bad;  and  even  if  it  should  be  considered  as 
arguable,  still  it  should  not  be  allowed.  It  would  be  in 
violation  of  the  rule  upon  which  the  doctrine  of  estopi)el 
is  founded.  And  the  rule  applies  only  where  the  same 
point  has  been  already  adjudicated.  Here  the  same  matter 
has  not  been  adjudicated.  The  doctrine  of  estoppel 
has  been  fully  considered  in  Carter  v.  James  (a),  when  it 
was  decided,  that  the  admission  of  a  matter  on  the  record, 
in  an  action,  was  not  sufficient  to  estop  the  parties  from 
disputing  it  in  a  subsequent  proceeding.  [Parke,  B. — In 
that  case  the  Court  seemed  to  have  overlooked  the  effect 
of  the  old  doctrine  relating  to  protestation  in  pleading. 
The  old  doctrine  was,  that  if  you  take  issue  on  one  &ct, 
and  it  be  proved  against  you,  you  admit  the  other  facts, 
not  merely  for  the  purposes  of  that  action,  but  for  all 
others.  We  recently  considered  this  question  in  the  case 
of  Boileau  v.  RudUn  (&)] .  The  permitting  several  pleas  to 
be  pleaded,  is  a  matter  within  the  discretion  of  the  Court, 
which  will  only  allow  such  defences  as  are  essential  to  the 
justice  of  the  cause ;  Gully  v.  Bishop  of  Exeter  (c). 

NeedhaYfij  in  support  of  the  rule.  The  plea  objected  to 
raises  a  fair  point  for  argument,  and  should  therefore  be 
allowed.  If  it  be  not  permitted,  it  will  entail  a  very  great 
hardship  on  the  defendant.  [Alderson,  B. — You  have  a 
perfect  right  to  raise  the  defence  in  that  plea,  if  you  wish 
it ;  the  only  question  is,  whether  you  can  plead  it  in  con- 
junction with  the  other  pleasl.  If  the  Court  does  not 
allow  this  plea  in  connection  with  the  others,  and  the 
defendant,  shall  afterwards  fail  on  those  which  have  been 

(a)  13  M.  &  W.  137;  S.  C.  (c)  6  Bing.  171 ;  S.  C.  2  M. 
ante,  vol.  2,  p.  236.  &  P.  266. 

(6)  2  Exch.  665. 
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allowed,  he  will  have  been  deprived  of  what  might  be  a 
good  defence;  General  Steam  Namgation  Company  v. 
Gtullou(a).  [Parke,  B. — It  may  be  that  under  a  plea  of 
not  guilty,  or  not  possessed,  you  might  give  the  matter  of 
the  estoppel  in  evidence]. 


HUTT 


V. 
MORELL. 


Pollock,  C.  B. — I  think  that  estoppels  like  this  are 
available,  in  order  that  the  same  matter  may  not  be  twice 
litigated;  and  consequently,  when  by  some  regular  pro- 
ceeding as  by  actual  judgment  recovered,  or  by  admission 
on  the  record,  a  party  is  precluded  from  any  longer  dis- 
cussing the  same  matter,  I  do  not  see  why  in  the  exercise 
of  our  discretion  we  should  not  give  effect  to  it  I  think, 
therefore,  that  these  pleas  should  be  allowed,  and  the  nile 
made  absolute. 

Parke,  B. — We  ought  not  to  be  too  strict  in  such  mat- 
ters as  the  present 


Alderson,  B.  and  Rolfe,  R  concurred. 


Rule  absolute. 


(a)  11  M.  &  W.  877. 


Williams  and  Another  v.  Griffith. 

vy ASK     The  first  count  of  the  declaration  was  against   tn  a  dccla- 
the  sheriff  for  an  escape.  Tsf  ri*/for"L 

The  second  count  stated  that,  whereas  one  Lewis  Lewis,   executing  a 

ca.  sa.  or  a 
fi.  fa.,  the 
plaintiff  must  shew  that  he  had  a  judgment  in  his  favour  to  warrant  the  writ. 
The  writ  of  capias  given  by  the  I  &  2  Vict.  c.  1 10,  can  only  be  obtained  by  a  person  who  is 
plaintiff  in  the  action,  and  after  the  commencement  of  the  suit. 

Where,  therefore,  in  an  action  against  the  sheriff  for  neglecting  to  arrest  one  L.,  the  declaration 
stated  that  L.  was  indebted  to  the  plaintifls,  and  being  so  indebted,  the  plaintiffs  caused,  by  virtue 
of  a  special  order  made  by  a  learned  Judee,  to  be  issued  a  certain  writ,  called  a  capias,  against 
the  said  L.,  and  directed  to  the  sheriff;  but  omitted  to  aver  that  the  plaintiffs  were  plaintiffs  in 
an  action  against  L.,  or  that  a  writ  of  summons  had  been  previously  issued  :  Held  bad  in  arrest 
of  judgment,  as  it  did  not  shew  that  the  plaintiffs  were  entitled  to  the  capias ;  and,  therefore,  dis- 
closed no  duty  on  the  part  of  the  sheriff  towards  them  to  execute  it. 

VOL.   VI.  GO  D.    &   L. 
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1849.  theretofore  to  wit,  on  the  12th  day  of  May,  a.d.  1847,  was 
"^^  '  indebted  to  the  plaintids  in  a  large  sum  of  money,  to  wit, 
and  Another  the  8um  of  32/.  8*.,  uDon  and  in  respect  of  certain  causes 
Griffith,  of  action,  before  then  accrued  to  the  plaintifis  against  the 
said  Lewis  Lewis;  and  the  said  Lewis  Lewis  being  so 
indebted,  the  plaintiSs,  theretofore  to  wit,  &c.,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  under  and  by  virtue  of  a  special  order  duly  made,  in 
that  behalf,  of  and  by  Mr.  Baron  Alderton^  one  of  the 
Judges  of  one  of  her  Majesty's  Superior  Courts  at  West- 
minster, to  wit,  of  her  Majesty's  Court  of  Exchequer  of 
Pleas,  caused  to  be  issued  in  due  form  of  law,  out  of 
her  Majesty's  said  Court  of  Exchequer  of  Pleas,  at  West- 
minster, in  the  County  of  Middlesex,  against  the  said 
Lewis  Lewis,  a  certain  writ  of  our  said  Lady  the  Queen, 
called  a  capias,  directed  to  the  sheriff  of  Merionethshire. 
It  then  set  out  the  writ,  and  proceeded  to  aver  that,  after- 
wards and  before  the  delivery  thereof  to  the  sheriff  of  the 
said  county  of  Merionethshire,  to  be  executed,  as  there- 
inafter mentioned,  to  wit,  on  the  day  und  year  first  afore- 
said, the  said  writ  was  marked  and  indorsed  for  bail  for 
322.  Ss.,  by  order  of  the  Hon.  Mr.  Baron  Aldersan^ 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided.  The  declaration  then  stated  the  delivery  of  the 
writ  to  the  sheriff,  and  his  neglect  to  arrest  Lewis  in  pur- 
suance thereof. 

Plea,  not  guilty. 

The  case  came  on  for  trial  before  fFtlde,  C.  J.,  at  Dol- 
gelly,  at  the  last  Merionethshire  Summer  Assizes,  when 
the  plaintiffs  obtained  a  verdict  on  the  second  count,  with 
37/.  damages. 

A  rule  having  been  obtained  on  the  part  of  the  de- 
fendant, in  the  following  Term,  calling  on  the  plaintifis  to 
shew  cause  why  the  judgment  should  not  be  arrested,  on 
the  ground  that  the  declaration  did  not  disclose  any  duty 
imposed  on  the  sheriff  to  execute  the  writ  of  capias ;  it 
not  being  averred  that  any  writ  of  summons  had  issued  in 
the  action  of  Williams  v.  Lewis. 
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WelAjfy  (with  whom  was  Egerton\  now  shewed  cause.  1849. 
The  defect  complained  of  has  been  cured  by  the  verdict  wiluams 
There  is  an  averment,  of  a  debt  due  from  Lewis,  and  the  <^^  Another 
writ  and  its  delivery  to  the  defendant,  were  proved.  No  GBimrB. 
damages  could  have  been  recovered,  had  the  existence  of 
the  debt  not  been  established,  as  well  as  a  writ  of  sum- 
mons shewn  to  be  issued.  It  will  be  presumed,  therefore, 
that  a  writ  of  summons  was  issued.  But  further,  the  writ 
^ven  by  statute  1  &  2  Vict.  c.  110,  says  nothing  about  a 
preceding  writ  of  summons.  The  form  is,  **  We  command 
you  to  enter," &c.,  "and  take  C.  D.,"  &c.,  "  and  him  safely 
keep,  imtil  he  shall  have  given  you  baiP  "  in  an  action  on 
promises,"  "  at  the  suit  of  A.  B.**  The  sheriff  is  bound  to  obey 
this  vmt,  and  is  not  to  pause  to  inquire  whether  all  the  pre- 
vious proceedings  have  been  regular ;  Thomas  v.  Hudson  (a). 
[Parksy  B. — In  the  case  of  Nightingcde  v.  fVikoxson  {b), 
a  Court  of  Error  decided,  that  in  a  declaration  against  a 
sheriff  for  an  escape,  it  was  sufficient  to  allege  that  a  writ 
directing  the  arrest,  was  "  duly  indorsed  for  bail,"  without 
adding  "by  virtue  of  an  affidavit  made  and  filed  of  record." 
There  Bayley^  J.,  in  giving  judgment,  says,  "  The  declarar 
tion  then  proceeds  to  allege  that  they,  for  the  recoveiy  of 
their  debt,  sued  out  a  writ  of  capias  ad  respondendum,  with 
an  ac  etiam  clause,  commanding  the  arrest  of  the  alleged 
debtor;  that  this  writ  was  duly  marked  and  indorsed  for  bail 
for  25Lf  and  so  marked  and  indorsed,  was  delivered  to  the 
sheriff  to  be  executed ;  and  it  then  proceeds  to  allege  the 
grievance.  We  think  this  is  sufficient,  and  that  the  writ, 
which  is  stated  to  have  been  prosecuted  out  of  this  Court, 
is  not  to  be  presumed  to  have  issued  improvidently."  That 
decision  appears  to  approach  the  nearest  to  the  position  for 
which  you  are  contending].  That  case  cannot  be  distin- 
guished from  the  present  Besides,  the  capias  was  duly 
issued  upon  the  order  of  a  learned  Judge,  and  it  must 

(fl)  14  M.  &  W.  353 ;  S.  C.  ante,  vol.  2,  p.  873. 
(6)  10  B.  &  C.  202 ;  S.  C.  5  M.  &  R.  169. 

o  o  2 
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1^49.        surely  be  presumed  that  he  did  not  do  so,  without  having 
W1M.1AM8     ^'^  ^^®  grounds  before  him  on  which  to  grant  it,  viz.,  the 
•nd  Another    ^^  of  summons,  and  the  aflBdavit  of  the  plaintiff's  debt. 


Qriftitr. 


Cramptonj  in  support  of  the  rule.     The  second  count  of 
the  declaration  is  bad.     It  shews  no  legal  process  to  which 
Lewis  was  bound  to  appear,  and  therefore  discloses  no  cause 
of  action.     All  the  old  authorities  in  an  action  for  escape 
on  mesne  process,  state  that,  ad  largum  ire  permisit,  and 
that  the  defendant  non  comparuit  ad  diem;   The  Sheriff  of 
NottinghanCs  case  (a) ;  RandeU  v.  Wheble  {b) ;   WiUiams  v. 
Mostyn  (c).     There  is  no  averment  of  duty  on  the  part  of 
Lewis  to  appear.    The  sheriff  is  not  liable  for  not  arresting, 
imless  the  learned  Judge,  by  whom  the  order  was  made, 
had  jurisdiction  over  the  matter.     In  Janes  v.  I\fpe  {d)y  it 
is  said,  that   *'  though  the  sheriff  would  be  excused  for 
executing  the   writ,  because  he  is  not  to  examine   the 
act  of  the  Court,  and  perhaps  would  be  fined  for   the 
escape,  as  a  contempt  to  the  Court,  in  not  obeying  the 
process  of  the  Court,  and  doing  his  duty:  yet  a  party 
cannot  bring  an  action  of  debt  against  him  for  the  escape, 
because  there  was  no  debt  due  to  the  plaintiff,  nor  any 
duty  to  him  ;**  and  a  similar  doctrine  is  expressed  in  Bac, 
Abr,  tit.  ^^  Escape^^  (A).     The  right  to  issue  the  capias  in 
this  case  is  founded  on  the  1  &  2  Vict  c.  110.     The  first 
section  abolishes  arrest  on  mesne  process,  except  in  certain 
cases.      The   second   requires    that    all  personal  actions 
should  be  commenced  by  writ  of  summons.     The  third 
then  proceeds  to  enact,  that  if  a  plaintiff  in  any  action 
shall  shew  to  the  satisfaction  of  a  Judge,  &c.,   that  such 
plaintiff  has  a   cause  of  action  against  the  defendant,  it 
shall  be  lawfiil  for  the  Judge,  by  special  order,  to  hold  him 
to  bail,  and  it  shall  also  be  lawful  for  the  plaintiff  thereupon 

(a)  Noy,  72.  Dowl.  38. 

(6)  10  A.  &  E.  719;  S.  C.  2  P.  id)  1  Wms.  Saund.  37,  38  b, 

&  D.  602.  6th  cd. 
(c)  4  M.  &  W.  145 ;  S.  C.  7 
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to  sue  out  a  capias,  &c.    Before  then,  the  Judge  could  make        1849. 
such  an  order,  the  proceedings  must  be  commenced  by  writ     ^^iluams 
of  summons,  and  the  application  made  by  the  plaintiff  in    «id  Another 
the  action.     But  on  the  present  declaration  this  does  not      Griffith. 
appear.     The  sheriff  is  justified  therefore,  in  saying,  that 
the  Judge  had  no  jurisdiction,  and  that  he  was  not  com- 
pelled to  arrest.     [Parhcy  B. — The  question  is,  whether  we 
are  not  bound  to  presume  that  what  has  been  done  by  the 
special  order  of  a  learned  Judge  is  warranted  by  the  act 
of  Parliament,  until  the  contrary  appears.]     The  plaintiff 
should  shew  all  the  matters  which  give  the  Judge  jurisdic- 
tion.    If  it  had  been  averred  that  a  writ  of  summons  had 
been  issued,  it  might  have  been  traversed. 

Cur.  adv.  vuU, 

Parke,  B.,  now  delivered  the  judgment  of  the  Court  (a). 
— We  are  of  opinion  that  the  rule  to  arrest  the  judgment 
in  this  case  should  be  made  absolute.  The  principle  on 
which  an  action  is  maintainable  against  a  sheriff  for  neglect 
of  duty,  in  not  arresting,  or  permitting  an  escape,  is  clearly 
laid  down  in  Joftes  v.  Pope.  It  is  not  simply  because  a  per- 
son sues  out  a  writ  directed  to  the  sheriff  and  delivers  it 
to  him  that  he  can  bring  an  action  for  not  obeying  it ;  but 
because  in  mesne  process  there  is  a  cause  of  action,  and  in 
final  process  there  is  judgment  against  the  part}*  defendant, 
which  gives  the  plaintiff  an  interest  in  the  writ  which 
creates  the  duty  in  the  sheriff  towards  him.  Although  the 
sheriff  is  excused  for  executing  the  writ,  issued  without 
cause  of  action  in  the  one  case,  or  judgment  in  the  other, 
because  he  is  not  to  examine  the  act  of  the  Court  but  to 
obey  it ;  and  although  he  may  be  punishable  by  the  Court 
for  his  disobedience  for  contempt  if  he  do  not  obey  it;  yet 
there  is  no  duty  to  the  party  suing  it  out,  unless  he  be 
entitled  to  do  so.     It  is  essential,  therefore,  in  an  action  for 

Ca)  At  the  sittings  in  banc,  after  Hilary  Term,  1849* 
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1849.       disobeying  a  ca.  8a«  or  fi.  &.,  that  a  party  should  shew  he 
WiLUAMs     ^^  a  judgment  in  his  &vour;  as,  in  an  action  for  disobeyii^ 
and  AdoOmt    mesne  process  (while  that  distinction  existed),  it  was  neces- 
Obiffitil     sary  to  shew  that  he  was  a  creditor.     The  title  of  any  one 
to  sue  out  the  new  species  of  capias,  founded  on  the  statute 
of  the  1  &  2  Vict  c.  110,  depends  on  his  being  plaintiff  in 
the  suit,  as  well  as  having  cause  of  action.     By  section  3 
the  plaintiff  alone  can  sue  it  out;  and  by  section  5  he  must 
do  so  after  the  commencement  of  the  suit;  which,  by  the 
2nd  section,  must  be  begun  by  a  writ  of  summons.     Unless 
the  plaintifis  in  this  action  were  plaindfis  when  they  sued 
out  the  capias,  the  sheriff  owed  no  duty  to  them.     Now 
this  fact  does  not  appear  by  positive  averment,  nor  is  it 
necessarily  included  in  any  allegation  to  be  found  in  the 
declaration.     Had  it  appeared   that  they  were  plaintifis 
when  they  sued  out  the  writ,  the  allegation  that  the  capias 
was  duly  sued  out  by  order  of  Baron  Alder^on^  would  pro- 
bably have   been  sufficient  in   the  mode  in  which  it  is 
stated  in  the  declaration  in  this  case ;  without  averring  that 
the  plaintifis  made  an  affidavit  shewing  to  the  satisfaction  of 
the  Judge  that  they  had  a  cause  of  action  to  the  amount  of 
20£,  and  that  there  was  probable  cause  for  believing  that 
the  defendant  was  about  to  quit  England.   [See  NighHM^ale 
V.  Wilcoxson  (a).]     The  presumption  would  be,  that  all  the 
steps  necessary  to  be  taken  by  the  practice  of  the  Court, 
and  the  statute  law,  for  the  due  issuing  of  the  writ,  were 
taken.     But  it  is  absolutely  necessary  to  shew  the  plaintiff 
was  a  person  who  had  a  right  to  sue  out  the  writ,  in  order 
to  enable  him  to  bring  an  action  against  the  sheriff;  and 
this  declaration  does  not  shew  that,  and  the  case  referred 
to  is  no  authority  for  holding  that  this  can  be  presumed. 
It  was  suggested  by  the  plaintifis'  counsel,  that  the  plaintifis 
could  not  have  had  any  damages  found  for  them,  unless 
they  had  proved  on  the  trial  they  were  the  persons  entitled 
to  sue  out  the  writ,  by  shewing  they  ^ere  plaintifis ;  but 

Ca)  10  B.  &  C.  202. 
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thb  argument  is,  we  think,  untenable.     If  it  could  avail,        1849. 
every  defective  declaration  might  be  cured.     The  decla-      Williams 
ration  has  been  framed  on  precedents  for  actions  on  escape    ^^  Another 
on  mesne  process,  without  adverting  to  the  different  nature      Griffith. 
of  the  [H'ocess,  which  is  the  commencement  of  the  suit,  from 
that  process  which  is  not.     Therefore,  the  rule  must  be 
absolute  to  arrest  the  judgmenL 

Rule  absolute. 


CuRLEWEis  V.  Clark. 
JLlEBT,  for  40il  for  goods  sold,  for  40/.  for  work  done,  To  a  decla- 

-  ^       ...  ,  ration  in  debt 

and  for  WL  on  an  account  stated.  containing 

Plea.    To  the  first  and  last  countcf,  except  aofar  as  they  for^foJ^each 
relate  to  the  sums  of  lOi  and  9i  15*.  6<L,  parcel  of  the  said  the  defendant 

pleaded,  first, 

monies  in  the  first  and  last  counts,  &c.,  that  the  debts  and  as  to  the  first 

^        .        .      .1  .  *•        J  A        r  and  last  counts, 

causes  of  action  in  those  counts  mentioned,  except  so  tar  as  except  so  far 
they  relate  to  the  said  sum  of  9i  16*.  &i,  accrued  to  the  "  1^*^  '«**^ 

•^  'to  the  sums 

plaintiff  before  the  making  of  the  agreement  hereinafter  of  lo/.,  and 

mentioned,  to  wit,  for  clothes  delivered  by  the  plaintiff  to  parcel  of  the 

the  defendant;  that  aflter  the  accruing  of  the  said  debts  ^e.  ™thTt^iie 

and  causes  of  action,  except,  &c.,  it  was  agreed  between  ^«^t8.  &c.,  in 

.  .  .  those  counU 

the  plaintiff  and  the  defendant,  in  consideration  that  the  mentioned, 
defendant  would  deliver  to  the  plaintiff  an  acceptance  of  as  they  relate 
the  Earl  of  Mexborough  for  25Z.,  to  wit,  a  certain  stamped  ^^ gi^\Z^^ 
document,  of  which  the  defendant  was  the  holder,  accepted  *?<^™?iJ**)***^ 

'■  piaintin  before 

by  the  said  Earl,  without  the  name  of  a  drawer,  but  with  a  the  making  of 

the  agreement 
thercmafter 
mentioned,  to  wit,  for  clothes  delivered  by  the  plaintiff  to  the  defendant ;  that  after  the  accruing 
of  the  said  debts,  &c.,  except,  &c.,  it  was  agreed  between  the  plaintiff  and  the  defendant,  in 
consideration  that  the  defendant  would  deliver  to  the  plaintiff  an  acceptance  of  the  Earl  of  M., 
to  wit,  a  certain  stamped  document,  of  which  the  plaintiff  was  the  holder,  accepted  by  the  said 
Earl,  without  the  name  of  the  drawer,  but  with  a  blank  space  for  it  $  the  plaintiff  would  discharge 
the  defendant  from  all  claims  for  clothes,  if  the  acceptance  should  be  paid  in  six  months  ;  and 
K  it  should  not  be  paid  in  that  time,  the  defendant  should  be  liable  to  pay  the  plaintiff  10/.  only 
on  account  of  clothes,  and  that  the  said  acceptance  should  be  a  full  discharge  and  satisfaction  of 
so  much  of  such  last  mentioned  claim  as  should  exceed  the  sum  of  10/.  ;  that  the  defendant  did 
deliver  to  the  plaintiff  the  said  acceptance,  and  that  the  same  was  not  paid  within  six  months,  and 
the  defendant  thereby  became  liable  to  pay  the  said  sum  of  10/.  only. 
Held,  on  special  demurrer,  that  the  plea  was  good. 
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1849.        blank  space  for  it,  the  plaintiff  would  discharge  the  defend- 

CuBLEWEis    *°*  ^^™  ^''  claims  for  clothes,  if  the  acceptance  should  be 
^'  paid  in  six  months ;  and  if  it  should  not  be  paid  in  that 

time,  the  defendant  should  be  liable  to  pay  to  the  plaintiff 
the  sum  of  102.  only  on  account  of  clothes;  and  that  the 
said  acceptance  should  be  a  full  discharge  and  satisfaction 
of  so  much  of  such  last  mentioned  claim  as  should  exceed 
the  sum  of  102.;  that  the  defendant  did  deliver  to  the 
plaintiff  the  said  acceptance ;  that  the  same  was  not  paid 
within  six  months ;  and  that  the  defendant  thereby  became 
liable  to  pay  the  said  sum  of  102.  only.     Verification. 

Special  demurrer.  The  chief  causes  assigned  were,  that 
the  bill  did  not  appear  to  have  been  negotiable,  or  of  any 
use  or  value  to  the  plaintiff;  nor  did  it  appear  how  a  bifl 
of  25L  could  be  a  satisfaction  for  602.  4s.  6(L;  and  that  the 
plea  did  not  shew  that  the  sum  of  102.  had  been  in  fact 
paid  by  the  defendant  to  the  plaintiff. 

Needham,  in  support  of  the  demurrer.  The  plea  is  bad. 
It  proposes  to  answer  the  sum  of  802.,  except  192.  ISs.  6dl, 
and  does  so  by  stating  an  agreement  that  the  defendant 
should  deliver  to  the  plaintiff  an  acceptance  of  a  third 
party,  which,  if  liquidated  in  six  months,  should  operate  as 
a  discharge,  but  if  not,  he  should  be  called  on  to  pay  lOL; 
and  it  does  not  aver  payment  of  that  sum.  Secondly.  It 
does  not  appear  that  the  bill  was  negotiable;  and  the 
delivery  of  a  non-negotiable  bill  for  252.  cannot  be  an 
answer  to  a  demand  for  602.  4*.  6d, ;  Cumber  v.  fVane(a); 
Kemp  V.  Watt{b).  [Parker  B. — The  question  is,  whether 
the  handing  over  of  a  non-negotiable  instrument  is  an 
answer  to  the  demand,]  Thirdly.  The  plea  is  bad  for 
being  a  plea  of  accord  without  satisfaction;  Gifford  v. 
Whittaker  (c)\  Evans  v.  Pbwis{d),  [Parhe^  B. — Tlie  only 
point  is,  whether  the  delivery  of  an  incomplete  instrument, 

(a)  1  Smith's  Lead.  Ca.   146,      cante,  vol.  4,  p.  21. 
2nd  ed.  (c)  6  Q.  B.  249. 

(6)  15  M.  &  W.  672;   S.  C.  (rf)  1  Exch.  601. 
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with  power  to  fill   it  up,  i8  sufficient.]     He  referred  to        1^49. 
SchuUz  V.  Astley  (a).  Cublbwkib 


Bew,  contra,  was  not  called  on. 

Pollock,  C.  B. — I  am  of  opinion  that  this  plea  furnishes 
a  sufficient  answer  to  the  action.  It  discloses  an  agreement 
by  which  the  plaintiff  was  to  take  a  certain  chattel,  namely, 
a  bill  of  exchange,  which  was  afterwards  to  be  filled  up 
with  the  name  of  the  drawer ;  that  if  it  was  made  available 
on  its  arrival  at  maturity,  it  should  operate  as  an  extinguish- 
ment of  the  debt,  but  if  not,  then  the  defendant  should  be 
liable  to  the  extent  of  lOL  The  defendant  is  therefore 
entitled  to  judgment 

Parke,  B. — I  am  of  the  same  opinion.  The  plea  is 
pleaded  to  two  counts,  each  for  40^,  minus  19^  I5s.  6<£, 
and  states  that  the  plaintiff  agreed  to  accept  a  piece  of 
paper,  which  might  be  made  valuable  by  the  insertion  of 
the  name  of  a  drawer,  as  a  satisfaction  for  80/.,  if  the  bill 
should  be  paid  at  maturity ;  but  if  not,  then  the  plaintiff 
should  be  liable  for  the  payment  of  lOL  And  the  question 
is,  is  such  an  agreement  a  good  answer?  I  think  that  it  is. 
It  is  a  different  matter  whether  the  plaintiff  may  or  may 
not  have  made  a  good  bargain.  He  has  accepted  a  chattel 
which  was  capable  of  being  rendered  valuable.  If  a  good 
consideration  exists,  the  Court  will  not  inquire  into  the 
adequacy  of  the  value.  Mr.  Needham  contends  that  the 
effect  of  the  plea  is,  that  if  the  bill  of  exchange  is  not 
honoured  when  it  arrives  at  maturity,  the  defendant  is  to 
pay  the  sum  of  lOL ;  and  that  the  plea  is  therefore  bad  for 
not  averring  that  it  has  been  paid.  I  must  confess  that  I 
do  not  so  read  it  It  merely  states  that  the  defendant  has 
become  liable  to  pay  that  amount;  and  there  is  a  great 
difference  between  a  liability  to  pay,  and  an  agreement  to 
pay.     The  effect  of  the  transaction  is,  that  the  defendant 

(a)  2  Bing.  N.  C.  544 ;  S.  C.  2  Scott,  815. 


V, 

Clark. 


458 


1849. 


CUELBWEIS 
V. 

Claek. 


CASES  ON   POINTS  OF   PRACTICB,   KXCU. 

has  reduced  bis  liability  to  lOL,  which  sum  has  been  paid 
into  Court  (a). 

Alderson,  B. — I  am  also  of  the  same  opinion.  The 
plea  is  perfectly  good.  We  cannot  attempt  to  estimate  the 
value  of  Lord  Mexborough's  acceptance. 


Platt,  B. — I  entirely  concur  in  what  has  been  said. 
The  plea  professes  to  be  pleaded  to  that  portion  of  the  two 
counts  which  does  not  include  the  sum  of  19L  16«.  6d,,  and 
surely  to  that  it  is  a  good  answer. 

Judgment  for  the  Defendant 

(a)  There  was  a  plea  of  payment  of  lOL,  and  9'*  16«.  6d.  into  CoutL 


The  Bank  of  England  v,  Johnson,  P.  O. 


ACTeditorof     JtlARTIN  had  obtained  a  rule  callimr  upon  certain 

m  joint  stock  °       * 


having  been  members  of  a  joint  stock  banking  company  at 
the  time  of  the  contracts,  on  which  the  action  was  brought, 
being  entered  into. 


.  joint 

banking  com-  persons,  of  the  names  of  Brooke,  Gibson,  Ridley,  Clarke, 
lished  pursuant  Beverley,  and  Rawson,  to  shew  cause  why  writs  of  scire 
a  46  Mollis   ^^^  should  not  issue  i^ainst  them,  on  the  ground  of  their 

obtained  judg- 
ment against 
the  puUic 
officer,  cannot, 
after  unsuc- 
cessfully suing 

out  execution  against  a  member  for  the  time  being,  lie  by  for  a  period  of  time,  and  then  come 
to  the  Court  for  leave  to  issue  execution  against  members  at  the  time  of  the  contract  entered 
into,  on  affidavits  shewing  that  execution  against  members  for  the  then  time  being,  would  prove 
fruitless ;  unless  he  can  also  shew  that  further  efSortt  at  execution  against  the  members  for  the 
time  being  at  the  time  when  he  first  issued  execution,  would  also  have  been  fruitless. 

Where  the  plaintifl^,  in  December  1846,  had  obtained  judgment,  and  unsuccessfully  issued 
execution  against  a  member  for  the  time  being,  of  a  joint  stooL  banking  company,  but  had  not 
taken  any  further  steps ;  although  there  were  at  the  time  two  solvent  persons,  members  of  the 
copartnership :  Held  that  they  were  not  entitled,  in  Hilary  Term,  1849,  to  a  sci  fia.  to  have 
execution  against  the  members  at  the  time  of  the  contract  being  entered  into. 

Where  a  member  of  such  a  copartnership  had  ceased  to  be  a  shareholder  before  the  time 
when  the  contract  was  made,  on  which  the  company  was  sued,  and  had  caused  his  name  to  be 
omitted  in  Schedule  A.,  but  had  neglected  to  have  it  inserted  in  Schedule  B.,  pursuant  to  the 
7  Oeo.  4,  c.  46,  8.  4 :  Udd,  that  the  question  of  his  being  a  shareholder  at  the  time  of  the 
contract,  was  a  matter  to  be  tried  on  scire  facias. 

Sembk,  also,  that  a  scire  facias  against  members  at  the  timo  of  the  contract  being  entered  into, 
should  state  the  prior  execution  against  the  members  at  the  time  of  the  execution,  which  is  a 
condition  precedent,  and  necessary  to  warrant  the  scire  facias  against  a  member  at  the  time  of 
the  contract  being  entered  into. 
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From  the  aflBdavits  it  appeared  that,  before  and  at  the 
time  of  contracting  the  debt  for  which  the  action  had 
been  brought,  a  banking  company  had  been  established, 
pursuant  to  the  7  Geo.  4,  c.  46,  called  the  Newcastle-upon- 
Tyne  Joint  Stock  Banking  Company.  Of  this  copartner- 
ship, at  the  period  of  the  commencement  of  the  action, 
Thomas  Johnson,  the  nominal  defendant,  was  the  registered 
public  officer.  The  action  was  brought  by  the  plaintifis,  as 
holders  of  twenty-seven  bills  of  exchange  indorsed  to  them 
by  the  company  between  the  20th  of  November,  1845,  and 
the  22nd  of  January,  1846 ;  and  was  commenced  on  the 
11th  of  June,  1846,  against  Johnson,  the  nominal  defend- 
ant Final  judgment  was  signed  therein  on  the  7th  of 
October,  1846,  for  5872^  16^.,  the  amount  of  the  debt  and 
interest,  besides  costs;  and  on  the  8th,  a  fieri  fisu^ias  was 
issued  against  Johnson,  to  which  the  sheriff  returned  nulla 
bona.  It  did  not  appear  clearly  on  the  affidavits  whether 
this  execution  was  issued  i^ainst  him  as  a  shareholder,  or 
as  public  officer.  It  was  also  alleged  in  the  affidavits  in 
support  of  the  rule,  that  the  deponents  had  been  informed 
and  believed  that  before  the  judgment  was  obtained,  all  the 
shareholders,  (except  T.  C.  Gribson  and  G.  Rawson),  who 
possessed  any  property  which  could  be  obtained  by  the 
creditors  of  the  company,  had  ceased  to  be  shareholders ; 
and  that  where  there  had  been  any  transfer  of  shares  since 
the  date  of  the  judgment,  the  new  shareholders  were 
possessed  of  no  property  which  could  be  made  available  for 
the  payment  of  the  debt  in  question.  That  the  only  means 
for  the  plaintifis  to  recover  their  debt,  were  by  the  enforce- 
ment of  payment  firom  the  persons  who  were  shareholders 
at  the  period  when  the  contracts  were  entered  into,  but 
who  had  since  retired.  That  the  deponents  were  informed 
and  believed  that  nothing  would  have  been  obtained,  if 
execution  had  at  any  time  since  the  judgment  been  put  in 
force  against  the  persons  who  were  shareholders  at  the  date 
of  the  judgment,  or  who  have  since  become  shareholders. 
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except  the  said  T.  C.  Gibson  and  G.  Rawson.  The 
affidavits  were  accompanied  by  a  list  of  the  names  of  the 
shareholders  for  the  time  being,  with  a  statement  annexed, 
shewing  their  inability  to  satisfy  the  judgment.  This  was 
verified  by  affidavit  Brooke,  one  of  the  parties  against 
whom  the  present  rule  was  obtained,  was  a  member  in 
March,  1845,  but  sold  his  shares  in  the  August  following. 
His  name,  although  omitted  in  schedule  A.,  was  not 
inserted  in  schedule  B.,  as  it  should  have  been,  as  a  person 
who  had  ceased  to  be  a  member,  in  the  return  of  the  names 
and  places  of  abode  of  the  partners,  made  to  the  Stamp 
Office,  on  the  4th  of  September,  1845.  In  the  return 
entered  on  March,  1846,  he  was  stated  to  have  retired 
from  the  copartnership. 


W.  H,  Wiatsan  now  shewed  cause  for  Brooke.  This 
application,  as  far  as  regards  Brooke,  cannot  be  sustained. 
First,  he  was  not  a  shareholder  at  the  time  of  the  contract 
The  first  contract  was  on  the  20th  of  November,  1845. 
Now  his  affidavit  states  that  he  had  disposed  of  hb  shares 
in  the  August  of  that  year.  In  the  return  made  to  the 
Stamp  Office  also,  pursuant  to  the  provisions  of  the 
7  Geo.  4,  c.  46,  s.  4,  in  the  following  September,  bis  name 
is  omitted.  It  will,  indeed,  be  contended,  that  that  is 
inadmissible  as  evidence  of  his  retirement,  since  it  is  in  the 
form  of  schedule  A.  given  in  the  act,  whereas  it  should  have 
been  in  that  of  schedule  B.  That,  however,  is  not  conclu- 
sive. Besides,  in  the  subsequent  return  of  March,  1846, 
his  name  is  stated  among  those  of  the  persons  who  had 
ceased  to  be  members.  The  Court,  therefore,  will  consider 
that  there  is  ample  proof  of  his  withdrawal.  But,  secondly, 
the  13th  section  of  the  7  Geo.  4,  c.  46,  expressly  provides 
that  no  execution  shall  issue  after  the  expiration  of  three 
years  next  after  any  person  shall  have  ceased  to  be  a 
member  of  a  copartnership;  and  bis  affidavit  clearly  shews 
that  more  than  that  time  had  elapsed. 
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The  Attorney  Cfeneral  (Sir  J.  Jenns),  Cleasby,  Fitzherbert^ 
WHIeSy  and  Manistyy  on  behalf  of  the  other  parties,  shewed 
cause.  The  plaintiffs  have  not  complied  with  the  requisi- 
tions of  the  7  Greo.  4,  c.  46,  and  therefore  are  not  entitled  to 
succeed.  The  13th  section  provides  that  execution  shall 
issue  first  against  the  members  for  the  time  being,  and  in 
the  event  of  its  proving  ineffectual,  then  against  those  who 
were  members  at  the  time  the  contract  was  entered  into. 
There  are,  therefore,  two  primary  classes  against  whom 
creditors  may  proceed :  the  first  consisting  of  those  who  are 
members  for  the  time  being,  and  the  second  composed  of 
those  who  were  members  at  the  making  of  the  contract 
But,  before  the  latter  can  be  made  liable,  the  Court  must 
be  satisfied  that  the  former  has  been  exhausted.  This  has 
not  been  done  in  the  present  instance.  It  is  not  shewn 
that  any  attempt  has  been  made  to  obtain  payment  fix)m 
the  members  for  the  time  being.  It  is  also  admitted,  that 
at  the  time  when  judgment  was  obtained,  and  execution 
issued  against  Johnson,  there  were  two  solvent  members, 
Gibson  and  Rawson,  against  whom  no  proceedings  were 
taken,  although  such  a  course  might  have  been  accom- 
panied with  success.  JEardley  v.  Lata  (a)  is  in  point. 
There  the  Court  of  Queen's  Bench  refiised  to  allow  a  scire 
facias  against  former  members  of  a  company,  on  the  ground 
that  it  was  not  shewn  that  a  bona  fide  effort  had  been  made 
to  obtain  satisfaction  fi*om  the  existing  members.  [They 
also  referred  to  Bradley  v.  Hyre  (4).  Dodgson  v.  Scott  (c) 
was  referred  to  by  Parke,  B.] 


Bavk  of 
England 

9. 

Johnson. 


Martin^  in  support  of  the  rule.  First,  the  objection  raised 
by  Brooke  is  untenable ;  persons  who  have  been  members 
of  a  copartnership  are  to  continue  to  be  regarded  as  such 
until  they  relieve  themselves  in  the  manner  indicated  by 
the  act  of  Parliament     That  renders  it  imperative  that  the 

(a)  12  A.  &  E.  802 ;  S.  C.  4  P.       11  M.  &  W.  432. 
&  D.  379.  (c)  Ante,  p.  27 ;  S.  C.  2  Ezcb. 

(ft)  Ante,  vol.  1,  p.  260 ;  S.  C.      457. 
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1849.        retiremeiit  of  such  individnals  should  be  inserted  in  a 
Bank  of      retom  prepared  in  the  form  given  in  schedule  B.     This 
England      Brooke  neglected  to  da     He  will,  therefore,  be  considered 
Johnson,     as  a  member  at  the  time  the  contract  was  made ;  Field  v. 
M^Kmzie{a)\  Harvey  v.  Scott (b).     Secondly,  the  act  does 
not  say  that  the  members  of  the  first  class  should  be  ex- 
hausted; it  only  requires  that  a  fair  attempt  should  be 
made  to  obtain  payment  firom  them.     The  plaintifis  have 
shewn  that  any  attempt  to  get  satisfiiction  from  persons 
composing  that  class  in  the  present  instance  would  be 
ineffectual ;  and  are,  therefore,  entitled  to  proceed  against 
those  of  the  second  class. 

Cur.  ado.  vtdt. 

Parks,  B.,  now  delivered  the  judgment  of  the  Court — 
The  judgment  I  am  about  to  deliver  is  that  of  tiie  Lord 
Chief  Baron,  my  Brother  Fiatt  and  myself;  although  we 
have  no  reason  to  suppose  that  my  Brother  Alderson  differs 
from  us. 

An  application  was  made  for  leave  to  issue  a  scire  fiicias 
against  Mr.  Brooke,  and  also  i^ainst  other  individuals  who 
were  alleged  to  have  been  members  of  a  joint  stock  banking 
company  at  the  time  the  contract  was  entered  into,  in  which 
the  plaintiffs  recovered  judgment;  the  execution  against  the 
members  for  the  time  being  having  proved  firuitless.  The 
judgment  was  obtained  on  the  7th  of  October,  1846,  against 
Mr.  Johnson,  as  public  officer  of  the  banking  company.  On 
the  8th,  a  fieri  facias  issued  against  him,  which  proved 
unproductive.  Two  persons  of  the  name  of  Gibson  and 
Rawson  were  then  shareholders,  and  then  possessed  pro- 
perty ;  and  they,  from  the  return  of  the  names  of  the  present 
members,  set  out  in  the  affidavits,  have  ceased  to  be  such. 

On  the  part  of  Mr.  Brooke,  Mr.  Watson  shewed  cause, 
and  objected  that  on  the  affidavits  it  appeared  that  Mr. 


(a)  Ante,  vol.  6,  p.  172 ;  S.  C.  4  C.  B.  706. 
{b)  11  aB.  92. 
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Brooke  had  ceased  to  be  a  partner  before  the  first  contract 
took  place.  His  name  was  omitted  in  the  return  that  was 
made  on  the  9th  of  September,  1845;  but  the  return  was 
not  in  the  form  required  by  the  statute,  a  wrong  schedule 
having  been  adopted.  ITie  first  contract  declared  on  was 
on  the  20th  of  November,  1845.  There  was  a  positive 
affidavit  of  Mr.  Brooke,  that  he  had  sold  his  shares  in 
August,  1845.  It  was  answered,  that  the  question  whether 
Mr.  Brooke  was  a  shareholder  at  the  time  of  the  contract 
was  matter  to  be  tried  on  scire  &cias,  when  the  sufficiency 
of  the  return  which  omitted  his  name  might  be  properly 
decided ;  and  although  upon  these  affidavits  there  appears 
to  be  no  chance  of  fixing  him  as  a  partner  at  the  time  the 
contract  was  made,  we  think  we  cannot  refiise  to  the  plaintifis 
the  opportunity  of  trying  the  question.  That  objection, 
therefore,  ought  not  to  prevaiL 

Another  objection  occurred  to  the  Court  on  hearing  the 
case,  namely,  that  the  execution  issued  i^ainst  Mr.  Johnson 
was  really  not  issued  against  him  as  a  shareholder;  but 
was  only  nominally  against  him,  and  really  against  the 
partnership  efiects.  This  is  doubtful  upon  the  affidavits. 
This  point  also  may  be  tried.  We  apprehend  that  the  scire 
ftcias  against  members,  at  the  time  of  the  contract  being 
entered  into,  ought  to  state  the  prior  execution  against  the 
members  at  the  time  of  the  execution,  which  is  a  condition 
precedent,  and  is  necessary  to  warrant  the  scire  facias 
against  a  member  at  the  time  of  the  contract  being  entered 
into;  at  all  events,  this  might  with  probability  be  con- 
tended. On  this  ground,  therefore,  we  should  not  refiise 
the  rule. 

The  objection  most  relied  upon  by  Mr.  Watson  and  the 
Attorney  (reneraly  and  the  other  learned  counsel  who  shewed 
cause  on  behalf  of  other  persons  was,  that  the  plaintiffs  had 
not  made  out  a  sufficient  case  of  bona  fide  efforts  to  obtain 
the  sum  recovered  fi'om  the  members  for  the  time  being, 
the  class  primarily  liable,  to  justify  the  Court  in  ordering  a 
scire  facias  against  a  class,  liable  in  the  second  degree.    If 
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an  execution  bad  issued  quite  recently,  and  bad  been 
ineffectual,  the  account  of  the  present  members  is  such  as 
to  justify  us  in  concluding  that  no  satisfactory  result  could 
follow  from  any  efforts  to  obtain  payment  from  tbem  by 
execution  against  tbem,  and  therefore  that  a  scire  facias  ought 
to  issue  against  the  former  members.  But  it  appears  that 
two  years  ago,  namely,  in  1846,  a  fieri  facias  issued  against 
one  who  is  to  be  presumed  to  have  been  a  then  member, 
(otherwise  the  condition  precedent  of  there  being  an  execu- 
tion against  a  member  for  the  time  being,  would  not  have 
been  performed),  and  that  if  the  plaintifis  had  then  proceeded 
against  other  members  then  being,  they  might  probably  have 
recovered  the  amount  There  were  two,  Messrs.  Gibson 
and  Rawson,  who  were  then  solvent,  and  who  might  have 
been  proceeded  against  with  a  prospect  of  success.  This 
gives  rise  to  a  question  of  considerable  nicety,  namely,  the 
true  meaning  of  carrying  into  effect  the  anomalous  provi- 
sions of  an  act  of  Parliament,  by  which  those  who  are 
primarily  liable  at  common  law  are  made  liable  in  the 
second  d^ee,  and  those  who  at  common  law  are  not 
responsible  at  all,  are  made  primarily  liable ;  and  on  which 
an  attempt  is  made  to  give  a  copartnership  the  quality  of  a 
corporation,  while  the  individual  responsibility  of  the  part- 
nership is  preserved.  To  all  these  matters  it  is  very  difficult 
to  apply  the  statute.  It  is  said,  and  justly  said,  that  the  act 
requires  the  plaintiff  to  proceed  upon  his  judgment  at  no 
particular  time ;  he  may  wait  for  many  years  without  losing 
his  remedy,  save  as  against  members  of  the  second  class, 
who  are  not  liable  after  three  years  from  the  time  of  ceasing 
to  be  so ;  and  he  might  then  undoubtedly  proceed  against 
members  for  the  time  being,  who  did  not  become  such  until 
long  afler  the  judgment ;  so  that  if  the  plaintifis  had  just 
issued  execution,  and  were  now,  immediately  after  it,  apply- 
ing for  a  scire  &cias,  they  would  clearly  be  entided  to  do 
so,  and  the  shareholders,  at  the  time  of  the  contract,  against 
whom  this  application  is  made,  would  be  clearly  liable,  as 
these  have  lost  nothing  by  the  ineffectual  execution  against 
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Johnson^  which  the  plaintifis  were  not  obliged  to  issue  at 
the  time  they  did  so. 

It  seems  to  us,  however,  that  although  the  plaintiff  may 
sue  out  execution  when  they  please,  whenever  they  do  so, 
they  ought  to  try  to  make  it  effectual  against  all  the  then 
members  for  the  time  being;  although  the  statute  does  not 
confine  them  to  one  execution,  but  they  may  have  several 
against  several  members.  It  does  not  authorize  them  to 
select  one,  and  then  lie  by  and  begin  again ;  but  if  they 
begin  their  execution,  they  ought  to  go  on  with  it  with 
reasonable  dispatch.  Upon  the  present  affidavits,  no  satis- 
fiurtory  reason  is  given  why  proceedings  were  not  taken  in 
1346  against  those  who  were  the  then  members.  If  they 
had  been,  it  is  probable  the  defendants  would  never  have 
been  called  upon  at  all ;  and,  in  the  absence  of  proof  of 
reasonable  efforts  at  that  time  to  obtain  payment  from  the 
then  members,  we  ought,  we  think,  to  follow  the  course 
adopted  by  the  Queen's  Bench,  in  the  case  of  Eardley  v. 
Law  (a),  and  discharge  this  rule. 

Rule  discharged. 
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Thomi»son  V,  Universal  Salvage  Company. 

JuUSH  hnd  obtained  a  rule,  calling  on  C.  Lund,  a  share*  OnanapplU 
holder  in  the  Universal  Salvage  Company,  to  shew  cause  cJJ^^^r^Jo 
why  the  plaintiff  should  not  be  at  liberty  to  issue  execution  }»*?  obuincd 

^  '-  ^  ju<^pment 

affunst  a  com- 
pletelj  registered  company,  for  leave  to  issue  execution  against  a  sbarebolder,  under  the  7  &  8 
Viot  c.  1 10,  s.  68 :  fldi,  that  that  section  applied  to  executions  at  the  suit  of  creditors  of  the 
company,  as  well  as  at  the  suit  of  shareholders ;  but  that  a  creditor  seeking  to  ayail  himself  of 
ita  provuionB,  must  sheir  that  he  has  first  used  all  due  diligence  to  obtain  satisfaction  from  the 
assets  of  the  company,  before  he  will  be  allowed  to  proceed  for  the  whole  debt  against  an 
indiTidual  shareholder. 

And  that  where  the  company  had  become  insolvent,  and  its  affairs  had  been  referred  to  a  Master 
in  Chancery  to  be  wound  up,  under  the  1 1  &  12  Vict  c.  45,  the  creditor  was  bound  to  first  prove 
hit  debt  before  the  Master,  and  endeavour  to  obtain  payment  from  the  assets  in  the  hands  of  the 
official  manager,  before  he  came  to  this  Court  for  leave  to  issue  execution  against  individual 
shareholders. 
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against  his  property  and  effects,  upon  a  judgment  obtained 
against  the  company. 

It  appeared  from  the  affidavits,  that  the  company  was 
completely  registered  under  the  provisions  of  the  7  &  8 
Vict  c.  110,  but  not  inccnrporated  by  act  of  Parliament  or 
charter;  nor  was  the  liability  of  its  members  restricted  by 
virtue  of  any  letters  patent  The  plaintiff  had  obtained 
a  verdict  in  an  action  against  the  company,  and  judgment 
had  been  signed  thereon,  on  the  16th  May,  1848.  On  the 
25th  of  the  same  month,  a  fi.  fa.  was  issued  against  the 
goods  of  the  company,  to  which  the  sheriff  returned  nulla 
bona.  The  sum  of  163^  3s.  6(L  still  remained  unpaid  to 
the  plaintiff;  and  it  was  expressed,  as  the  deponent^ 
belief,  that  any  execution  issued  i^ainst  the  property  and 
eflfects  of  the  company  would  be  unavailing,  and  that  the 
only  chance  of  obtaining  satisfaction  of  the  plaintiff's  claim, 
was  by  proceeding  against  the  individual  membeiB  of  the 
company.  The  name  of  C.  Limd  was  inserted  in  one  of 
the  returns,  filed  by  the  company  in  the  Re^stration  Office, 
as  having  executed  the  deed  of  settlement  on  the  6th  of 
February,  1846,  as  a  shareholder;  and  no  transfer  of  his 
shares  had  since  been  registered  in  the  said  office.  By 
an  order  of  Vice  Chancellor  Knight  Bruce,  dated  the 
10th  of  November,  1848,  under  the  11  &  12  Vict.  c.  45, 
the  affairs  of  the  company  were  referred  to  a  Master  in 
Chancery  to  be  wound  up,  and  an  official  manager  ap- 
pointed. The  plaintiff  had  not  proved  his  debt  before 
the  Master.  On  the  3rd  of  January,  1849,  a  summons 
for  a  Judge's  order  for  execution,  at  the  suit  of  the  plaintiff, 
against  C.  Lund,  was  heard  before  JPIati,  B.,  at  Chamber^ 
who  indorsed  upon  the  summons — **No  order — without 
prejudice  to  any  application  to  the  Court,  by  whom  the 
question  ndsed  should,  I  think,  be  decided.''  The  present 
application  was  accordingly  made. 


I^psan  now  shewed   cause.     This  application  should 
be  disallowed.     First,  because  the  party  making  it  is  not 
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a  sharebolder.  The  mode  of  execution,  given  by  the 
7  &  8  Vict  c.  110,  s.  68,  does  not  extend  to  cases  like  the 
present.     By  the  66th  section  of  that  statute,  power  is  9. 

TJnivebbal 

given  to  the  creditors  of  a  completely  registered  company      Salvage 
to  issue  execution  agmnst  the  person  and  effects  of  indi-         ^pany. 
vidual  shareholders,  in  the  event  of  their  being  unable, 
after  the  exercise  of  due  diligence,  to  obtain  satisfaction 
of  their  debt  from  the  company.     By  the  67th  section, 
persons,  agunst  whom  execution   shall  have  issued,  arc 
permitted  to  recover,  in  the  first  place,  from  the  company, 
the  amonnt  of  the  loss  they  have  sustained;   and   ulti- 
mately, in  the  event  of  their  not  obtaining  full  satisfaction, 
contribution  from  their  coHshareholders  for  so  much  of  it 
as  remains  unsatisfied.     The   68th  section   then  enacts, 
'^that  in  the  cases  provided  by  this  act  for  execution  on 
any  judgment,"  &c.,  ''in  any  action  or  suit  against  the 
company,  to  be  issued  against  the  person,  or  against  the 
property  and  effects  of  any  shareholder,  or  former  share- 
holder of  such  company,  or  against  the  property  and  effects 
of  the  company,  at  the  stiit  of  any  shareholder  or  former 
shareholder^  in  satisfaction  of  any  monies,**  &c.  "  paid  or 
incurred  by  him  as  aforesaid,  in  any  action  or  suit  against 
the  Company,  such  execution  may  be  issued  by  leave  of 
the  Court,  or  of  a  Judge  of  the  Court,  in  which  such 
judgment,"  &c.,  "shall  have  been  obtained,  upon  motion 
or  summons  for  a  rule  to  shew  cause,  or  other  motion  or 
summons  consistent  with  the  practice  of  the  Court,  without 
any  suggestion  or  scire  facias  in  that  behalf;  and  that  it 
shall  be  lawfiil  for  such  Court,  or  judge,  to  make  absolute 
or  discharge  such  rule,  or  allow  or  dismiss  such  motion, 
(as  the  case  may  be),  and  to  direct  the  costs  of  the  appli- 
cation to  be  paid  by  either  party,  or  to  make  such  order 
therein  as  to  such  (^ourt  or  Judge  shall  seem  fit"    The 
question  then  is,  what  is  the  meaning  to  be  attached  to 
the   words  ''  at   the  suit  of  any    shareholder  or  former 
shareholder?"    The  natural  construction  seems  to  be,  that 
they   should  be   confined   to  cases   where  the  action  is 
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1849.       brought  against  the  company  ''at  the  suit  of  shareholders." 
Thomson    [^^^^>  B. — The  Court  of  Common  Pleas  have  decided 
*•  differently ;  Peart  v.  The  Universal  Salvage  Company  (a)]. 

Salvage  That  Court  did  indeed  so  hold ;  but  their  judgment  pro- 
ceeded on  the  supposition  that  the  66th  section  applied 
only  to  executioas  on  judgments,  in  actions  at  the  suit 
of  creditors.  It  is  submitted,  however,  that  the  words  of 
that  section  apply  to  all  cases,  as  well  of  shareholders  as 
creditors.  The  remedy  given  by  the  68th  section  is  pecu- 
liar, and  designed  to  enable  shareholders  to  re-coup  them- 
selves for  any  expenses  they  may  have  incurred,  in  any 
action  against  the  company.  [Aldersouy  B. — The  meaning 
of  the  66th,  67tb  and  68th  sections  appears  to  be  this.  By 
the  66th  section,  a  creditor  recovers  judgment,  and  en- 
deavours to  obtain  satisfaction  of  his  debt  by  execution 
against  the  property  of  the  company.  If,  after  the  exercise 
of  due  diligence  he  fail  to  do  so,  he  may  proceed  against 
the  person  and  property  of  the  shareholders;  and  execution 
may  be  issued  by  the  leave  of  the  Court,  or  of  a  Judge,  in 
the  manner  pointed  out  by  section  68.  Then  by  the  67th 
section,  the  person  against  whom  execution  shall  have 
issued,  is  authorized  to  obtain  reimbursement  from  the 
company.  If  he  cannot  get  his  money  in  that  vra.y,  he 
must  go  to  a  Court  of  equity,  to  recover  contribution  from 
his  co-shareholders.  If  you  read  the  words  in  the  68th 
section,  ''  at  the  suit  of  any  shareholder,^  &c.,  as  **  on  the  ap- 
plication of;"  and  the  expression  ''  to  recover"  in  the  67th, 
as  ''  entitled  to  have ;"  it  makes  all  clear.  The  obtaining 
reimbursement  from  the  company  is  not  a  very  beneficial 
proceeding,  because  the  creditor  must  have  exhausted  the 
effects  of  the  company  before  it  can  be  had  recourse  to, 
and  he  obtains  only  a  damnosa  haereditas;  but  probably 
he  may  be  better  acquainted  with  the  assets,  and  where 
they  are  to  be  found,  than  the  creditor.]  But  secondly, 
the  plaintiff  should  not  have  sought  satisfaction  for  bis  debt 

(a)  Jii/tf,  p.  333. 
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under  7  &  8  Vict  c.  110,  but  bave  proved  it  in  tbe  manner 
pointed  out  by  tbe  1 1  &  12  Vict.  c.  45.  Tbe  5tb  section  of 
tbat  statute  enacts,  '*  tbat  it  sball  be  lawful  for  any  person 
wbo  sball  be  or  claim  to  be  a  contributory  of  a  company,  to 
present  a  petition  to  the  Lord  Chancellor  or  to  the  Master  of 
the  Rolls  in  a  summary  way,  for  tbe  dissolution  and  wind- 
ing up,  or  for  the  winding  up  of  the  affairs  of  such  company" 
in  certain  cases.  By  section  14,  the  Court  is  empowered 
to  refer  it  to  one  of  the  Masters  of  the  Court  to  wind  up 
the  afiiEurs  of  the  company.  By  the  20th  and  22nd  sections 
the  Master  is  to  appoint,  first  an  interim,  and  subsequently 
an  official  manager,  who  is  to  make  out  a  list  of  contribn- 
tories,  with  their  respective  advances,  and  the  number  of 
shares  to  be  attributed  to  each.  By  the  77th  section,  the 
list  so  prepared  is  to  be  settled  by  the  Master,  and  previous 
notice  of  his  being  about  to  settle  it,  is  to  be  given  in  the 
London  Gazette.  By  section  83,  the  Master  is  authorized 
to  make  calls  for  the  payment  of  the  debts  of  the  company 
on  the  contributories.  By  section  91,  he  may  direct  issues, 
special  cases  and  actions  to  be  brought ;  and  by  section  95, 
his  orders  are  to  have  the  effects  of  orders  of  Court.  The 
73rd  section  then  enacts,  that  ''after  the  first  appointment 
of  an  official  manager,  no  creditor  or  other  person  shall,  except 
so  fiur  as  the  Master  shall  permit,  have  power  to  commence 
or  to  proceed  with  any  action  against  the  official  manager 
or  against  the  company,  or  any  other  person  representing 
the  same,  or  who  is  sued  as  a  contributory  thereof,  until 
after  proof,  or  exhibiting  or  making  such  proof  as  he  may 
be  able,  of  his  debt  or  demand  before  the  Master,  as  herein- 
after mentioned;  and  it  shall  be  lawftil  for  any  Judge  of 
the  Court,  in  which  such  action  shall  be  pending,  upon 
summons  taken  out  before  him  for  that  purpose,  to  order 
that  all  further  proceedings  in  such  action  shall  be  stayed 
until  after  such  proof  shall  have  been  made  or  exhibited 
before  the  Master."  Now  the  present  is  clearly  a  proceed- 
ing in  an  action,  and  no  proof  as  required  has  taken  place. 
It  was  plainly  the  intention  of  tbe  Legislature  that  each 
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1849.       person  should  be   made  amenable,  pari  passu,  with  his 

Thompson     ^^shareholders  to  the  payment  of  the  debts  of  the  com- 

«•  panj;  and  its  object  would  be  entirely  defeated  if  execution 

Salvage      were  allowed  to  be  issued  against  individual  shareholders, 

as  is  sought  to  be  done  in  the  present  instance. 

Lush,  in  support  of  the  rule,  was  directed  to  confine  him- 
self to  the  second  objection.  The  11  &  12  Vict.  c.  45, 
was  designed  for  the  benefit  of  creditors  of  companies, 
and  not  for  the  protection  of  improvident  speculators. 
Admitting  that  the  word  ''action,"  in  the  11  &  12  Vict 
c.  45,  8.  73,  may  be  held  to  extend  to  proceedings  by  scire 
faciasy  still  it  refers  only  to  such  proceedings  as  are  taken 
against  companies  that  are  not  incorporated  or  completely 
registered.  The  58th  section  expressly  provides  that  this 
act  is  not  to  affect  the  rights  and  remedies  of  creditors, 
whether  contributories  or  not,  against  the  company,  or  any 
of  the  contributories,  or  any  existing  contracts  and  engage- 
ments. And  the  same  appears  from  the  54th,  55th,  and 
60th  sections.  The  73rd  section  does  not  apply  to  all  cases. 
Suppose  an  action  of  trespass,  the  Master  could  not  take 
cognisance  of  that  The  object  of  that  section  is  to  enable 
the  Master  to  ascertain  the  amount  of  the  debts  of  the 
company ;  and  it,  therefore,  stops  all  actions  for  debts,  until 
proof  of  them  has  been  made.  Here  the  amount  of  the 
debt  has  been  ascertained  by  judgment  recovered.  The 
Court  is  not  entitled  to  say  to  a  creditor  you  must  go  into 
a  Court  of  equity,  unless  the  act  renders  such  a  course 
compulsory.  [Alderson,  B. — If  it  is  within  our  discretion^ 
and  there  is  a  tribunal  which  can  administer  full  equity^ 
why  should  we  not  refer  you  to  that  ?]  It  is  admitted  that 
the  company  have  no  assets  to  administer.  [Alderson,  B. — 
They  have  the  property  of  the  person  whom  you  are 
anxious  to  make  liable,  you  are  seeking  to  get  your  debt 
from  one  when  you  are  entitled  to  be  paid  by  all]  Before 
proceedings  could  be  taken  in  Chancery,  all  the  solvent 
shareholders  may  have  left  the  country. 
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Pabu,  & — I  am  of  opinion  that  this  rule  should  be 
diachaiged.  The  firat  question  is,  whether,  since  the 
passing  of  7  &  8  Vict  c.  110,  execution  may  issue  against 
the  property  of  a  shareholder,  without  a  suggestion  or  a 
scire  fiudas  at  the  suit  of  a  party  who  is  not  a  shareholder, 
and  whether  the  Court  of  Common  Pleas  were  correct  in 
the  decirion  to  which  they  came  in  the  case  of  Peart  r^ 
The  Umversal  Salvage  Ccmpany^a).  The  contest  there 
was,  whether  the  proceeding  by  scire  fiicias  or  suggestion, 
on  a  judgment  obtained  against  a  company  like  this,  was 
rendered  unnecessary  only  in  cases  of  actions  by  share- 
holders; and  that  Court  decided,  as  I  consider,  correcdy, 
that  the  pnmsion  was  not  confined  to  those  cases.  The 
68th  section  enacts,  *^  that  in  the  cases  provided  by  this  act 
for  execution  on  any  judgment,  decree,  or  order  in  any  action 
<xr  suit  against  the  company,  to  be  issued  agdnst  the  person 
or  against  the  property  and  effects  of  any  shareholder,  or 
former  shareholder  of  such  company,  or  against  the  property 
and  effects  of  the  company,  at  the  suit  of  any  shareholder  or 
former  shareholder,  in  satisfaction  of  any  monies,  damages, 
costs,  and  expenses  paid  or  incurred  by  him  as  aforesaid  in 
any  action  or  suit  against  the  company,  such  execution  may 
be  issued  by  leave  of  the  Court,  or  of  a  Judge  of  the  Court 
in  which  such  judgment,  decree,  or  order  shaU  have  been 
obtained,  upon  motion  or  summons  for  a  rule  to  shew  cause, 
or  other  motion  or  summons,  consistent  with  the  practice 
of  the  Court,  without  any  suggestion  or  scire  &cias  in  that 
behalf."  No  doubt,  the  words  <'at  the  suit  of  any  share- 
holder or  former  shareholder"  may  refer  either  to  aU  or  to 
the  last  antecedent  The  Court  of  Common  Pleas  said,  that 
it  could  not  be  considered  as  referring  to  all,  for  then  the 
clause  would  become  inoperative ;  and  that  the  words  must 
be  taken  therefore  as  being  confined  to  the  last  antecedent 
There  seems  at  first,  however,  an  apparent  absurdity  in  the 
latter  view ;  for  then  the  individual  shareholders  who  have 
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recovered  in  an  action  against  a  joint  stock  company,  must 
apply  to  the  Court  for  leave  to  issue  execution.  That 
would  certainly  be  the  effect  of  such  a  construction,  if  its 
shareholders  had  power  to  sue  the  company;  but,  taking 
the  67th  and  68th  sections  together,  the  meaning  of  the 
Legislature,  in  saying  that  the  shareholder,  who  has  been 
compelled  to  pay  the  debt  of  the  company,  may  **  recover" 
against  the  company,  is  not  that  he  shall  have  an  action 
against  the  company  and  execution  on  it ;  but  that  if  he 
should  be  called  on  to  pay  the  debt  of  the  company,  he 
should  be  enabled  by  leave  of  a  Judge  to  obtain  compen- 
sation fix)m  them  by  means  of  an  execution.  The  result 
therefore  is,  that  the  68th  section  is  not  restricted  to  appli- 
cations at  the  suit  of  shareholders  only ;  but  to  all  appli- 
cations by  creditors  of  the  company,  whether  shareholders 
or  not.  The  Court  or  Judge,  in  granting  an  application 
for  execution  under  this  section,  will  exercise  the  same 
discretion  as  if  the  motion  were  for  a  scire  fisurias ;  that  is, 
they  will  see  that  the  party  against  whom  the  application  is 
made  is  a  shareholder,  and  that  he  is  legally  bound  to  pay. 
On  an  application  for  execution  like  the  present,  there  is  a 
duty  imposed  on  the  creditor  by  the  66th  section.  He 
may  have  immediate  execution  against  the  property  and 
effects  of  the  company  without  any  restraint;  but  when  he 
demands  permission  to  issue  execution  against  an  individual 
shareholder  of  the  company  for  the  whole  sum,  it  will  only 
be  conceded  to  him  where  he  has  exercised  due  diligence 
in  first  endeavouring  to  obtain  satisfaction  from  the  property 
and  effects  of  the  company.  If  he  has  done  so,  then  the 
Court  may  allow  him  to  proceed  against  the  property  and 
effects  of  the  individual  shareholders;  but  the  question  will 
always  be,  whether  due  diligence  has  been  used  to  obtain 
satisfaction  from  the  primary  fund.  Then  comes  the  stat 
11  &  12  Vict.  c.  45,  which  puts  an  insolvent  company  in 
an  entirely  different  position.  It  directs  that  the  afiairs  of 
the  company  shall  be  placed  under  a  Master  in  Chanceiy, 
who  is  to  collect  the  debts  of  the  company,  and  be  em- 
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powered  to  compel  each  individual,  liable  to  contribute,  to 
contribute,  and  in  that  manner  form  a  fund  for  the  payment 
of  the  partnership  debts.  The  73rd  section  renders  it  neces- 
sary that  all  the  creditors  of  an  insolvent  company  should, 
in  the  first  instance,  prove  their  debts  before  a  Master  in 
Chancery,  and  endeavour  to  obtain  payment  through  him. 
If  that  prove  abortive,  then  the  Court  will  allow  the  creditor 
to  proceed  directly  against  the  individual  persons  liable  to 
contribute.  We  will  therefore  exercise  our  discretion  in 
granting  such  an  execution;  but  I  think  that,  by  the  true 
construction  of  the  11  &  12  Vict  c.  45,  so  long  as  there  is 
any  reasonable  hope  of  obtaining  payment  by  means  of  its 
machuiery,  it  is  our  duty  to  prevent  individual  creditors 
being  called  on  to  make  good  the  debts  of  the  company. 
We  ought,  therefore,  to  stay  proceedings,  where  an  execution 
has  issued  out  against  shareholders  under  such  circumstances ; 
and  to  prevent  any  such  issuing,  as  that  for  which  the  present 
application  is  made. 


1849. 

Thompson 

o. 

Univrbsal 

Salvage 

COMPAMY. 


Aldebsom,  B. — I  am  entirely  of  the  same  opinion.  The 
first  point  has  been  so  amply  discussed,  that  it  will  be  quite 
superfluous  to  make  any  further  observations  on  it.  With 
respect  to  the  last,  it  is  perfectly  clear  that  the  plaintiff  is 
not  entitled  to  proceed  against  the  shareholders;  for  he  has 
not  used  due  diligence  to  obtain  his  debt  fix)m  the  assets  of 
the  company.  It  is  plain  that  if,  by  the  II  &  12  Vict. 
c  45,  s.  73,  he  is  in  a  position  under  the  authority  of  a 
Court  of  Chancery  to  prove  his  debt,  we  have  the  power  to 
stay  proceedings  until  he  does.  When  he  has  so  done,  his 
next  duty  is  to  obt^n  payment  firom  the  assets  in  the  hands 
of  the  official  manager;  so  that  he  is  entitled  to  enforce  his 
claim  on  a  fiind  composed  as  well  of  the  fiinds  of  that  very 
person  against  whom  he  is  now  anxious  to  proceed  in  this 
Court,  as  of  those  of  the  other  members  of  the  company. 
It  would  be  unjust,  therefore,  to  permit  the  plaintiff  to 
proceed  against  this  individual  shareholder,  as  long  as  the 
funds  of  the  company  remain  unexhausted.    If  he  has  used 
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1849.  diligence  to  obtain  satisfaction  from  that  source  witboot 

Thompson  success,  then  we  may  assist  him. 

V. 

CJnivkbsal 

Salvagb  PollocKj  C.  B.,  and  Platt,  B.^  concurred. 


Company. 


Rule  dischaiged,  without  co6t& 


Dawson  v.  Wrench  and  Others. 

Ajsumptit  Assumpsit  on   a  poUcy   of  insurance.     The  decla- 

tion  stated  ration  stated  that  the  plaintiff  made  a  policy  of  insurance 

tiff^iMdea*™'  ^^^  ^®    General  Maritime  Company   upon   the   goods, 

policy  of  in-  bodv,  tackle,  apparel,  &c.,  of  the  Cumberland,  the  ship 

sunmce  with  •'  »     rr        »  '  ,    -    .  , 

the  General      being  valued  at  5000/.  ;  that  the  ship  and  freight  were 
Company  upon  warranted  free  from  average  under  3/.  per  cent.,  unless 

Uie  goo<u, 
bodj,  tackle, 

apparel,  &c.,  of  a  certain  ship,  the  ship  being  valued  at  5000iL ;  that  the  ship  and  fiwight  were 
warranted  free  from  ayentfe  under  2L  per  cent,  unlets  general,  or  the  ship  were  ttniided;  that 
the  policy  also  proTided  that  the  capital,  stock  and  funds  of  the  said  company  should  alone  be 
liable  to  make  good  all  claims  and  demands  under  that  policy,  and  that  no  proprielor  of  the 
company  should  be  sulnect  to  any  demands,  nor  be  in  anywise  charged  by  reason  of  that  DoUcy, 
beyond  the  amount  of  his  share  in  the  stock  of  the  company,  it  bemff  one  of  the  origbal  rales 
of  the  company  that  the  responsibility  of  individual  proprietors  should  be  limited  tp  their  shares 
in  the  capital  stock,  in  witness  whereof,  for  the  amount  of  15002.,  the  defendants  thereunto  set 
their  hands ;  and  that  it  was  signed  by  the  three  defendants  as  directors.  Mutual  promises,  it 
then  stated  that  the  ship  having  run  aground,  it  was  necessary  to  throw  over  two  of  the  anchors, 
and  cut  away  the  cables  from  them,  and  that  the  same  were  left  in  the  sea,  and  lost  to  the 
plaintiff;  that  the  ship  was  further  ii\jured,  and  that  the  masts,  ropes,  &c.,  were  lost  Fint 
oreach,  that  by  reason  of  the  said  loss  of  the  anchors  and  cables,  the  plaintiff  sustained  a  general 
average  loss  to  a  lar^e  amount.  Second  breach,  that  by  reason  of  the  ship  being  straiMd  and 
damaged,  the  plaintiff  sustained  an  averac^e  loss  on  the  ship,  her  masts,  ropes,  and  cables,  to  a 
greater  amount  than  3/.  per  cent,  oo  all  the  moneys  insured  thereon,  to  wit,  to  the  aneut  ef 
60^  by  the  hundred  for  each  hundred,  whereby  the  company  became  liable  to  pay  a  certain  sum. 
Breach,  no  repayment,  though  sufficient  funds. 

Third  plea,  that  the  said  anchors  and  cables  were  not  left  in  the  sea  and  lost 

Fourth  plei^  to  so  much  of  the  declaration  as  alleges  that  the  pluntiff  has  suffered  an  average 
loss  on  the  said  ship,  &c. ;  the  defendants  say  that  the  plaintiff  has  not  sufiered  an  average  loss 
on  the  said  ship  or  vessel  on  her  masts,  ropes,  and  cables,  to  the  amount  of  32.  per  cent,  on 
all  moneys  insured  thereon. 

Heldt  on  special  demurrer,  that  the  pleas  were  bad,  as  ofierinff  too  lai]ge  traverses. 

Held  also,  that  the  declaration  disclosed  a  good  cause  of  action  arainst  the  defendant ;  bat 
that  the  second  breach  was  bad,  as  it  did  not  distinctly  state  the  value  of  the  shqp,  and  shew 
that  the  amount  of  loss  sustained  exceeded  3L  per  cent,  on  that  value ;  and  therefore,  that  the 
defendant  was  entitled  to  jucf^ent  on  that  breach. 

Where  a  declaration  contams  several  breaches,  some  of  which  are  eood,  and  the  others  bad, 
and  there  is  a  general  demurrer,  judgment  should  be  given  for  the  plautiff  oo  the  good,  and  for 
the  defendant  on  the  bad,  breaches. 
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general)  or  the  ship  were  stranded ;  that  ihje  policy  abo  1849. 
provided  that  the  capital,  stock,  and  funds  of  the  said  oodbh 
pany  should  alone  be  liable  to  make  good  all  claims  and 
demands  under  that  policy,  and  that  no  proprietor  of  the 
company,  his  heirs^  &c.,  should  be  subject  to  any  demands, 
nor  be  in  anywise  charged  by  reason  of  that  policy,  beyond 
the  amount  of  his  share  in  the  stock  of  the  company,  it 
being  one  of  the  original  and  fundamental  principles  of  the 
company  that  the  responsibilities  of  the  individual  pro- 
prietors should,  in  all  cases,  be  limited  to  their  shares  in 
the  capital  stock;  in  witness  whereof  and  that  the  com- 
pany were  content  with  that  assurance  for  the  sum  of 
l500Ls  the  defendants  thereunto  set  their  hands.  The 
d^laration  then  averred  that  by  a  memorandum  the  codh 
pwy  became  insurers  to  the  plainti£P  for  the  sum  of  1500JL, 
and  proceeded  to  allege  that  the  policy  was  signed  by  the 
three  de&ndants  as  directors  of  the  company,  and  that  in 
consideration  of  the  payment  of  the  premium  at  their 
request,  and  of  the  promise  of  the  plainti£P  to  observe  all 
things  in  the  policy,  on  his  part,  to  be  performed,  the 
defendants  undertook  that  the  company  should  perform  all 
things  in  the  policy  to  be  performed  by  them.  It  then 
went  on  to  state  that  the  ship  set  sail;  that  she  ran 
aground ;  that  it  was  necessary  for  her  safety  to  let  go  the 
larboard  bower  anchor,  and  the  kedge  anchor;  that  the 
same  could  not  be  weighed  again ;  that  it  became  neces- 
safy  to  cut  away  the  cables  firom  the  said  anchors,  and  that 
the  anchors  and  cables  being,  to  wit,  of  the  value  of  lOOil, 
were  left  in  the  sea,  and  lost  to  the  plaintiff;  that  after- 
wards the  ship  was  further  greatly  strained,  damaged,  and 
brcd^en,  and  that  the  masts,  ropes,  and  cables  of  the  said 
ship  were  lost  to  the  plwiti£  The  declaration  then  alleged, 
as  the  first  breach,  that  by  reason  of  the  said  loss  of  the 
anchors  and  cables,  the  plaintiff  sustained  a  general  average 
loes  to  a  lai^e  amount,  to  wit,  &c. ;  and,  as  the  second  breach, 
that  by  reason  of  the  ship  being  strained  and  damaged,  the 
plaintiff  sustained  an  average  loss  or  damage  on  the  said 
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ship  or  vessel,  her  said  masts,  ropes  and  cables,  to  a  larger 
amount  than  321  per  cent,  on  all  the  monies  insured  thereon, 
to  wit,  to  the  amount  of  50/.  by  the  hundred  for  each  and 
every  hundred  thereon ;  whereby  the  said  company  became 
liable  to  pay  to  the  plaintiff  a  certain  sum  of  money,  to  wit, 
20021,  being  their  proportion  of  the  last-mentioned  average 
loss  in  respect  of  the  said  sum  of  150021  Breach,  non  pay- 
ment, though  the  funds  were  sufficient 

Third  plea,  that  the  said  anchors  and  cables  were  not  left 
in  the  sea  and  lost,  modo  et  forma. 

Fourth  plea  to  so  much  of  the  said  first  count  as  alleges 
that  the  plaintiff  has  suffered  an  average  loss  on  the  said 
ship  or  vessel,  her  masts,  ropes,  and  cables,  to  a  larger 
amount  than  321  per  cent,  on  aU  the  monies  insured  thereon; 
the  defendants  say,  that  the  plaintiff  hath  not  suffered  an 
average  loss  on  the  said  ship  or  vessel,  her  masts,  ropes,  and 
cables,  to  the  amount  of  3/.  per  cent,  on  all  the  monies 
insured  thereon,  roodo  et  formi. 

Special  demurrer  to  the  third  plea,  on  the  ground  that 
the  traverse  was  too  large;  and  to  the  fourth  plea,  on  the 
ground  that  the  introductory  part  and  the  body  of  the  plea 
were  inconsistent,  the  traverse  being  larger  than  the  intro- 
ductory part;  and  that  the  traverse  itself  was  too  laige. 
Joinders  in  demurrer. 


DowdesweUy  in  support  of  the  demurrers.  The  pleas  are 
bad.  [Parke,  B. — The  pleas  are  certainly  bad,  on  account 
of  their  offering  too  large  a  traverse ;  Goram  v.  Sweeting  {a^. 
He  was  then  stopped  by  the  Court,  who  called  upon 

Montague  Smith,  to  support  the  pleas.  It  must  be  con- 
ceded that  the  pleas  cannot  be  sustained,  but  the  decla- 
ration is  also  bad,  since  it  discloses  no  cause  of  acdon. 
The  very  object  of  the  policy  is  to  prevent  the  individual 
shareholders  firom  being  personally  charged,  and  to  make 


(a)  2  Wms.  Saund.  200,  6th  ed. 
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the  funds  of  the  company  alone  liable.  The  alleged  pro- 
mise, therefore,  is  not  such  as  the  law  would  imply,  and  is 
consequently  void.  [Parkey  B. — The  declaration  alleges  that 
the  policy  was  signed  by  the  three  defendants  as  directors, 
and  that  in  consideration  of  the  payment  of  the  premium 
at  their  request,  and  of  the  promise  of  the  plaintiff  to 
observe  all  things  on  his  part,  the  defendants  promised  to 
perform  all  things  in  the  policy  to  be  observed  by  the 
company.  There  is  also  an  averment  that  the  fimds  were 
su£Scient  Surely  that  will  do].  DowdesweU  referred  to 
Andrews  v.  EWson  (a\  and  Gumey  v.  BawUns  (b),  [Parke,  6. 
— We  have  before  held  that  there  was  a  personal  under- 
taking by  the  persons  executing  the  policy  to  perform  it; 
no  one  would  otherwise  insure  with  them].  At  any  rate 
the  second  breach  is  bad.  The  clause  in  the  declaration  is, 
that  the  ship  and  freight  are  warranted  free  fit)m  average, 
under  3L  per  cent,  unless  general,  or  the  ship  was  stranded. 
The  breach,  however,  is,  that  the  plaintiff  sustained  an 
average  loss  on  the  ship,  her  masts,  and  cables,  to  a  larger 
amount  than  3L  per  cent,  on  all  the  monies  insured 
thereon.  Now  3/.  per  cent,  on  the  sum  insured  would  or 
might  be  under  3L  per  cent,  on  the  value  of  the  vessel,  and 
the  breach  is  therefore  incorrectly  laid,  as  it  is  possible  that 
consistently  with  that,  the  loss  on  the  ship  and  freight 
together  might  have  been  under  3^  per  cent  on  its  value, 
which  is  600021 


1849. 


Dawson 

V, 

Wrench 
and  Othen. 


Dawdeswell,  in  reply,  was  directed  to  confine  his  align- 
ment to  the  second  breach.  The  second  breach  is  good. 
Matter,  when  material,  though  stated  under  a  videlicet,  on 
demurrer,  is  assumed  to  be  correct ;  DakitCs  case  (c) ; 
WkUaher  v.  Harrold  (d) ;  Nightingale  v.  Wilcoxson  {e). 
Now  the  declaration  alleges  that  the  plaintiff  sustained  an 


(a)  6  Moore,  199. 

(6)  2  M.  &  W.  87. 

(c)  2  Wms.  Saund.  290  b,  6th 


(d)  11Q.B.  163. 
(e;  10  B.  &  C.  202  i  S.  C.  6  M. 
&  R.  169. 
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avemgc  loss  on  the  ship  to  a  lai^r  amount  than  32.  per  cent 
on  all  the  monies  insured  thereon^  to  wit,  to  the  amount  of 
50^  by  the  hundred,  on  every  hundred  insured  thereon.   If 
that  be  taken  in  connexion  with  the  sum  stated  as  the  value 
of  the  ship,  a  loss  is  shewn  exceeding  3/.  per  cent ;  for  SOL 
on  every  lOOL  of  15002.  exceeds  321  per  cent,  on  5000/1; 
and  the  breach  is  therefore  properly  laid.     [Parker  B. — ^In 
the  case  of  Irving  v.  Manning  (a),  it  was  decided  by  the 
House  of  Lords,  that  in  estimating  whether  there  is  a  total 
or  a  partial  loss,  the  value  mentioned  in  the  policy  was 
to  be  disregarded,  confirming  the  judgment  iti  Z^trtf  v. 
Rucker  (ft).     Admitting,  therefore,  that  the  sums  stated  in 
the  declaration  are  material,  still  the  amount  of  the  loss 
does  not  appear.    PoOock,  C.   B.,  referred  to  Alkn  v. 
Sugrue{e)].    The  intention  of  the  parties  in  inserting  a 
valuation  is  to  ascertain  the  extreme  amount  to  which  the 
insurers  shall  be  liable,  and  to  afford  a  basis  for  calculating 
these  very  averages.     The  parties  to  the  policy,  therefore, 
must  be  taken  to  have  agreed  that  50002.  should  be  the 
basis  on  which  the  amount  of  loss  should  be  calculated 
under  the  memorandum.     But,  further,  the  memorandum 
relative  to  the  Sil  per  cent,  must  be  taken  as  a  provisa     If 
the  plaintiff  shews  a  loss,  and  the  defendants  intend  to 
reply  on  the  proviso,  it  is  for  them  to  plead  it,  and  shew  that 
they  come  within  the  exemption.     The  statement  of  this, 
therefore,  in  the  declaration,  was  superfluous,  and  might  be 
rejected ;  Latham  v.   Rutley  (d).     But  in  any   case   the 
plaintiff  is  entitled  to  judgment,  as  the  declaration  is  only 
attacked  on  general  demurrer,  which  as  one  breach  is  good, 
is  too  large.     If  he  had  signed  judgment  by  de&nlt  gene- 
rally, and  general  damages  had  been  assessed  thereupon,  it 
would  have  been  good.    [Parker  B. — How  can  we  give  you 
judgment  on  a  bad  breach,  to  which  this  is  pleaded,  assum- 


(a)  6  C.  B.  391 ;  S.  C.  13  C. 
&  F.  287. 

(b)  2  Burr.  1167. 

(c)  8  B.  &  C.  561 ;  S.  C.  3  M. 


&R.  9. 

((0  2  B.  &  C.  20;  S.  C.  3D. 
&R.  211. 
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ing  it  to  be  bad  ?  If  there  were  a  general  denrnirer  to  this 
declaration,  must  we  not  have  given  judgment  for  the 
defendants  on  this  breach  ?  If  a  declaration  contain  two 
counts,  one  of  which  is  good  and  the  other  bad,  judgment 
will  be  giyen  for  the  plaintiff  on  the  good,  and  for  the 
defendant  on  the  bad  count;  and  from  a  note  of  my 
Brother  MamAng^  in  the  case  of  Htnde  v.  Grey{a)^  it 
appears  that  a  similar  rule  is  applicable  to  breaches  as 
to  counts.]  If  the  breach  be  bad,  the  plea  is  a  plea  to 
something  immaterial;  and  if  a  party  traverses  or  pleads  to 
that  which  forms  no  substantive  part  of  the  cause  of  action, 
judgment  mnst  be  given  against  such  a  plea.  The  demurrer 
here  is  to  the  plea,  not  to  the  declaration ;  and  even  had  the 
defendants  demurred  generally  to  the  declaration,  it  may 
be  doubted  whether  judgment  must  not  have  been  given 
generally  for  the  plaintiff;  for  it  cannot  be  denied  that  if 
general  damages  had  been  assessed  on  a  judgment  by 
de&ulty  such  assessment  would  have  been  good« 
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Jf •  Smith  replied. 

Parke,  B. — The  portion  of  the  contract  referring  to  the 
ZL  per  cent  is  not  a  proviso,  but  a  warranty.  The  plea  is 
decidedly  bad,  as  ofiering  too  large  a  traverae.  The  first 
breach  of  the  declaration  is  good.  On  the  second  breach 
my  mind  is  not  entirely  made  up.  The  questicm  is,  whether 
the  assigned  value  must  be  taken  to  be  the  real  valne.  On 
this  point  we  will  take  time  to  consider. 

Cur.  adv.  vuU. 

Pollock,  C.  B.,  now  delivered  the  judgment  of  the 
Court — ^This  case,  which  was  argued  before  us  a  few  days 
dnce,  was  an  action  on  a  policy  of  insurance.  It  contained 
two  breaches,  and  the  case  stood  over  for  consideration  with 
reference  to  the  second.     In  respect  to  the  first  breach,  the 


(a)  1  M.  &  G.  201. 
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Court  intimated  at  the  time  a  clear  opinion  that  the  plaintiff 
was  entitled  to  the  judgment  of  the  Court  With  respect 
to  the  second  breach,  the  objection  of  Mr.  M.  Smith  was, 
that  it  did  not  appear  that  the  average  loss  exceeded  3/. 
per  cent,  upon  the  sum  that  was  to  be  considered  the  value 
of  the  article.  Mr.  Dawdeswett  contended  that  with  refe- 
rence to  the  averments,  and  calculating  also  the  value  given 
to  the  insurance  in  the  policy,  and  the  statement  of  the 
value  of  the  articles  lost,  and  coupling  them  together, 
there  was  a  suflScient  averment,  or  that  it  sufficiently 
appeared  in  the  declaration,  that  the  loss  was  more  than 
SL  per  cent,  on  the  value  of  the  article.  On  consideration, 
we  think  that  that  argument  is  not  tenable,  and  that  the 
defendants  are  entitled  to  our  judgment  upon  the  second 
breach ;  and  for  this  plain  and  short  reason,  that  it  is  no 
where  distinctly  averred  that  such  was  the  value  as  to  make 
the  loss  more  than  3L  per  cent  It  is  true,  the  value,  as  agreed 
on  in  the  policy,  is  stated  in  the  declaration ;  and  possibly 
under  some  circumstances  that  valuation,  as  between  the 
parties,  would  be  some  evidence  that  such  was  the  value ; 
but  a  statement  of  evidence  is  not  equivalent  to  an  aver- 
ment of  a  fact  We  think  it  necessary  that  the  facts  should 
be  averred;  and  it  is  not  sufficient  to  state  something  fix)m 
which,  under  some  circumstances,  between  these  parties,  by 
possibility,  the  jury  might  be  induced  to  find  the  fact  for 
which  Mr.  Dawdestoett  contended.  The  judgment  of  the 
Court,  therefore,  will  be  for  the  defendants  upon  the  second 
breacL 

Judgment  accordingly. 
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\mREENWOOD  moved  to  set  aside  a  judgment  which  To  an  action 

had  been  signed  in  the  above  case  for  want  of  a  plea.     It  defendant  ob- 

appeared  that  this  was  an  action  of  trover.    The  defendant,  J^pi^*^^ 

havinff  taken  out  a  summons  for  leave  to  plead  several  pleas,  of  which 

.  .,  .     .  .  the  following 

matters,  delivered  to  the  plaintiff  the  following  abstract  of  was  the  ab- 
die  proposed  pleas; — first,  not  guilty;  secondly,  not  pos-  noTguiUj; 
sessed;   and  thirdly,  accord  and  satisfaction;  and  subse-  "^^^^f*^ 
quendy  obtained  an  order  fix)m  a  Judge  at  Chambers  to  thirdly,  accord 
plead  those  pleas.     Upon  the  pleas  themselves  being  deli-  tion.    Upon 
vered,  the  third  plea  appeared  to  be  one  of  accord  and  ieWet^ing"' 
satis&ction  "after  action  brought;"  upon  which  the  plaintiff  ^Jj^jj®'?^  ™ 

signed  judgment.  peared  to  be 

one  of  accord 
and  satisfaction 

Greenwood.    There  is  no  substantial  variance  between  trouTht^'T^ 
the  abstract  and  the  pleas  delivered.     In   the  Index  to  plaintiff  there- 

upon  signed 

Chitty  on  Pleading^  and  under  the   head   "  Accord  and  judgment. 
Satis&ction,"  a  reference  to  the  form  of  a  plea  of  accord  '^^ 

and  satisfaction  after  action  brought,  is  to  be  found. 
[Parhey  B. — You  ought  to  have  stated  that  it  was  a  plea 
of  accord  and  satisfaction  "  after  action  brought,"  in  your 
abstract.  Alderson,  6. — You  have  obtained  permission  to 
plead  this  plea,  by  reason  of  your  incorrectness].  At  any 
rate,  the  proper  course  to  have  adopted,  was  not  to  sign 
judgment,  but  to  move  to  strike  out  the  plea;  Flight  v. 
Smale  (a);  HolUday  v.  Bohn  (i).  [Alderson,  B. — The  latter 
case  was  not  under  the  statute  of  Anne.  You  cannot  distin- 
guish the  present  case  from  that  of  a  defendant  pleading  a 
non-issuable  plea  where  he  is  under  terms  to  plead  issuably. 
You  have  obtained  permission  to  plead  a  certain  plea, 
npon  condition  that  it  corresponds  with  the  abstract     You 


(a)  4  C.  B.  766. 

(6)  3  M.  &  G.  115 ;  S.  C.  3  Scott,  N.  R.  496. 

VOL.  VI.  II  D.    &    L. 


482 


CASES  ON  POINTS  OF   PRACTICB,  EXCH* 


1849. 


Gabardi 

V. 

Harmer. 


have  neglected  to  observe  the  condition.  The  plea  was 
therefore  pleaded  without  leave,  Parke,  B.— You  leave 
out  in  your  abstract  the  very  point  which  the  Judge  was 
called  on  to  decide.  If  the  real  nature  of  the  third  plea 
had  been  disclosed,  it  would  probably  not  have  been 
allowed  with  the  other  two  (a)]. 


Feb  Curiam  (b). 


You  may  take  a  rule  upon  your  affidavit  of 
merits,  and  payment  of  costs;  otherwise  the 
rule  must  be  refused* 


(a)  See  Suckling  Y.Wilson,  ante, 
vol.  4,  p.  167 •  This  case  was 
questioned,  but  upheld  in  ChalHs 
v.  Higgs,  (Q.  B.  Trin.  Term,  1 848, 
not  reported) ;  where  the  Court  of 
Queen's  Bench,  after  time  taken 
to  consider,  made  absolute  a  rule 
to  rescind  a  Judge's  order,  allow- 


ing pleas  of  payment  and  release 
since  action  brought,  together 
with  pleas  of  the  general  issue 
and  set-off.  T.  Jones,  in  support 
of  the  rule.     Rew,  contrk. 

(6)  Pollock,  C.  B.,  Parke,  B., 
Alderson,  B.,  and  Rolfe,  B. 


By  a  special 
act  incorpo- 
rating a  rail- 
way company, 
it  was  enacted, 
that  all  the 
provisions  of 


The  Shbopshike  Union  Railway  and  Canal  Company  v. 

Anderson. 

JE  •  JONES  had  obtained  a  rule,  in  this  case,  for  leave  to 
plead  two  pleas,  which  had  been  disallowed  by  Rolfe,  B. 

The  action  had  been  brought  by  the  company  against  the 

defendant  as  a  shareholder,  and  the  declaration  was  in  the 

the 8 &9 Vict,   form    required  by   the   26th  section   of  the   Companies^ 

c  16,  with 
respect  to 

certain  matters  should,  so  far  as  they  were  applicable,  and  not  inconsistent  with  the  proriiioiis 
of  that  act,  be  incorporated  with  it.  By  the  67th  section,  the  company  were  empowered  to  raise 
a  certain  sum  by  the  creation  of  new  shares,  upon  such  terms  ana  in  such  manner  as  might  be 
agreed  upon  at  a  general  meeting  specially  convened.  To  an  action  for  calls,  in  the  form  given 
by  the  8  &  9  Vict  c.  16,  s.  26,  the  Court  refused  to  allow  the  defendant  to  plead,  in  addition  to 
never  indebted,  a  denial  of  his  being  a  shareholder,  and  that  no  calls  had  been  made,  the  following 
pleas,  namely,  that  there  had  been  no  meeting  of  the  company  before  the  shares  were  created, 
and  that  the  shares  were  not  agreed  to  be  created  at  a  meeting  of  the  company. 

Held  also,  that  the  word  ''  shareholder**  in  the  8  &  9  Vict.  c.  16,  ss.  26  and  27,  means  a  share- 
holder de  jure,  and  one  entitled  to  participate  in  the  profits. 
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Claoses  Consolidation  Act,  8  &  9  Vict  c  16 ;  stating  that 
the  defendant  was  a  shareholder,  and  was  indebted  to  the 
company  in  a  certain  sum  for  calls  on  the  shares  which 
he  held ;  wherebj  an  action  had  accrued  to  the  company, 
by  virtue  of  that  act,  and  the  special  act  incorporating  the 
company,  &c.  The  special  act  was  9  &  10  Vict  c.  cccxxiL, 
and  it  enacted  that  all  the  provisions  of  the  Lands'  Clauses 
Consolidation  Act,  with  respect  to  certain  matters,  viz.,  the 
appointment  and  rotation  of  directors;  the  powers  of  the 
directors,  and  the  powers  of  the  company  to  be  exercised 
only  in  a  general  meeting;  the  proceedings  and  liabilities 
of  directors ;  the  distribution  of  the  capital  of  the  company 
into  shares;  the  transfer  or  transmission  of  shares;  the 
payment  of  subscriptions,  and  the  means  of  enforcing  the 
payment  of  calls ;  the  forfeiture  of  shares  for  non-payment 
of  calk;  the  remedies  of  creditors  of  the  company  against 
the  shareholders ;  the  borrowing  of  money  by  the  company 
on  mortgage  or  bond,  and  the  conversion  of  the  borrowed 
money  into  capital  should,  so  far  as  they  were  applicable,  and 
were  not  modified  by  this  act,  or  inconsistent  with  its  pro- 
visions, be  incorporated  with  this  act  By  the  67th  section, 
the  company  were  empowered  to  raise,  by  the  creation  of 
new  shares,  other  than  the  shares  thereinbefore  authorized 
to  be  created  by  them  for  the  purposes  of  that  act,  the  sum 
of  1,000,000/1,  in  addition  to  any  monies  which  they  were 
then  authorized  to  raise,  upon  such  terms,  and  in  such 
manner  as  might  be,  or  might  have  been  agreed  upon  at 
any  general  meeting  of  the  company,  specially  convened  for 
that  purpose. 

The  defendant  proposed  to  plead  five  pleas :  first,  never 
indebted;  secondly,  a  denial  of  his  being  a  shareholder; 
thirdly,  that  no  calls  had  been  made ;  fourthly,  that  there 
had  been  no  meeting  of  the  company  before  the  shares 
were  created ;  and,  fifthly,  that  the  shares  were  not  agreed 
to  be  created  at  a  meeting  of  the  company.  The  last  two 
were  the  pleas  which  had  been  disallowed. 

I  I  2 
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BoviU  shewed  cause.  This  is  an  action  for  calls,  foumled 
on  the  8  &  9  Vict  c.  16,  s.  26  (a).  By  the  27th  section, 
what  is  necessary  to  be  proved  by  the  plaintifis  is  pointed 
out,  viz.,  that  the  defendant,  at  the  time  of  making  the  call, 
was  a  shareholder ;  that  the  call  was  in  fact  made ;  and  that 
due  notice  thereof  had  been  given.  The  pleas,  therefore, 
which  are  now  sought  to  be  added,  should  not  be  allowed. 
If  the  defendant  was  a  shareholder,  he  may  have  received 
the  dividends  out  of  the  profits ;  and  now,  on  being  sued, 
he  ought  not  to  be  permitted  to  say  that  the  shares  were  not 
properly  created.  The  Legislature  has  pointed  out  what 
defences  a  party  sued  is  entitled  to  raise ;  and  if  he  seeks  to 
obtain  more,  then  he  applies  to  the  discretionary  power 
vested  in  the  Court  by  the  Statute  of  Anne.  There  are 
many  authorities  to  shew  that,  in  the  exercise  of  that  power, 
the  Court  will  refuse  to  sanction  the  placing  on  the  record 


(fl)  S  &  9  Vict.  c.  16,  8.  26. 
"  That  in  any  action  or  suit  to  be 
brought  by  the  company  against 
any  shareholder  to  recover  any 
money  due  for  any  call  it  shall 
not  be  necessary  to  set  forth  the 
special  matter,  but  it  shall  be 
sufficient  for  the  company  to  de- 
clare that  the  defendant  is  the 
holder  of  one  share  or  more  in  the 
company  (stating  the  number  of 
shares),  and  is  indebted  to  the 
company  in  the  sum  of  money 
to  which  the  calls  in  arrear  shall 
amount  in  respect  of  one  call  or 
more  upon  one  share  or  more 
(stating  the  number  and  amount 
of  each  of  such  calls),  whereby 
an  action  hath  accrued  to  the 
company  by  virtue  of  this  and 
the  special  act." 

Sect.  27.  '*That  on  the  trial 
or  hearing  of  such  action  or  suit 
it  shall  be  sufficient  to  prove  that 
the   defendant   at   the   time   of 


making  such  call  was  a  holder 
of  one   share   or  more   in   the 
undertaking,  and  that  such  call 
was  in  fact  made,  and  such  notice 
thereof  given  as  is  directed  by 
this  or  the  special  act;   and  it 
shall  not  be  necessary  to  prove 
the  appointment  of  the  directors 
who   made   such  call,  nor  any 
other    matter   whatsoever;    and 
thereupon  the  company  shall  be 
entitled  to  recover  what  shall  be 
due  upon  such  call,  with  interest 
thereon,  unless  it  shall  appear 
either  that  any  such  call  exceeds 
the  prescribed  amount,  or  that 
due  notice  of  such  call  was  not 
given,  or  that  the  prescribed  in- 
terval   between    two    successive 
calls  had  not  elapsed,  or  that 
calls  amounting    to  more   than 
the  sum  prescribed  for  the  total 
amount  of  calls  in  one  year  had 
been  made  within  that  period."* 
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oF  such  pleas.  In  The  London  and  Brighton  RaUway  Com- 
pany V.  Wilson  {a\  the  Court  of  Comraon  Pleas  refused  to 
allow  any  other  pleas  than  that  the  defendant  was  never 
indebted,  and  not  a  proprietor.  In  The  London  and 
Brighton  RaUway  Company  v.  Fairclough  (b\  a  similar 
decision  was  come  to.  And  these  cases  were  afterwards 
recognised  and  acted  upon  by  the  Court  of  Queen's  Bench, 
in  TTie  South  Eastern  Railway  Company  v.  Hebblewhite  (c). 
But,  further,  if  there  was  no  meeting  before  the  shares 
were  created,  then  the  defendant  was  never  a  shareholder 
under  the  act,  and  may  shew  that  fact  under  either  of  the 
pleas  already  allowed. 
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71  Jonesy  in  support  of  the  rule.  If  the  Court  is  of 
opinion  that  the  subject-matter  of  the  disputed  pleas  may 
be  given  in  evidence,  under  any  of  the  traverses  already 
granted,  that  will  be  quite  satisfactory,  and  the  question 
need  not  be  further  discussed.  But  that  is  doubtful.  Under 
the  provisions  of  the  8  &  9  Vict  c.  16,  s.  27,  such  a  defence, 
it  seems,  would  not  be  admissible.  By  that  clause,  it  would 
be  only  necessary  for  the  plaintiff,  to  prove  that  the  defend- 
ant was  a  shareholder  dc  facto.  By  the  67th  section  of  the 
Special  Act,  the  shares  must  be  created  at  a  general  meet- 
ing, holden  for  that  purpose.  By  taking  both  acts  together, 
this  is  a  defence  to  which  the  defendant  would  be  entitled. 
[Aldersonf  B. — It  is  quite  clear  that  if  you  deny  that  a  party 
is  a  shareholder,  you  will  deny  all  that  the  act  requires  to  be 
done  in  order  to  render  him  one;  and  if  so,  cadit  qusBstio]. 
The  two  acts  must  be  read  together.  [Alderson,  B. — If 
the  clause  in  the  special  act  qualifies  the  general  act,  then 
you  may  give  the  matter  in  evidence  under  a  traverse  of 
your  being  a  shareholder;  if  not,  then  the  Legislature  did 
not  intend  to  give  you  any  benefit  fix)m  it.] 

(a)  6  Bing.  N.  C.  135;  S  C.      8  Dowl.  278;  8  Scott,  540. 
8  Scott,  347 ;  8  Dowl.  40.  (c)  12  A.  &  E.  497 ;  S,  C.  4  P, 

(6)  6  Bing.  N.  C.  270 ;  S  C.      &  D.  246. 
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Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  an  appeal  from  a  decbion  of  my 
Brother  Bolfe,  who  refused,  at  Chambers,  to  permit  certain 
pleas  to  be  placed  on  the  record.  And,  I  think,  that  he 
was  quite  right  in  the  conclusion  at  which  he  arrived. 
Generallj  speaking,  if  any  doubt  be  entertained  oo  the 
subject,  the  pleas  which  it  is  proposed  to  plead  should  be 
allowed ;  but  if  none  be  felt,  then  we  ought  not  to  admit 
them,  merely  because  the  Judges  of  another  Court  might 
possibly  adopt  a  different  view  from  that  which  we  take. 
If  such  a  course  were  followed,  I  do  not  know  why  any 
plea  should  be  admitted  or  struck  out,  until  the  House  of 
Lords  had  pronounced  it  to  be  valid  or  invalid.  The  rule 
which  ought  to  prevail  is  to  allow  more  than  one  count  or 
plea,  if  there  be  reasonable  ground  for  believing  that  by  its 
refusal  a  plaintiff  or  defendant  would  endure  hardship.  If 
the  purpose  of  the  defendant,  in  pleading  the  proposed 
pleas,  be  to  object  to  some  matter  of  form,  it  is  clear  that 
the  general  act  intended  to  exclude  such  a  mode  of  defence. 
If,  on  the  other  hand,  the  defence  be  of  such  a  nature  as 
would  shew  that  the  defendant  was  not  a  shareholder  in  the 
company,  the  Legislature  did  not  mean  to  exclude  it.  If 
the  latter  be  the  one  contemplated,  it  may  be  taken  advan- 
tage of  under  the  traverses  already  allowed. 


Parke,  B. — I  am  of  the  same  opinion.  With  respect  to 
the  admissibility  of  the  subject-matter  of  the  proposed  pleas 
under  either  of  the  others  as  they  stand,  I  think  it  is  admis- 
sible; for  if  the  clause  in  the  special  act  has  the  effect  of 
preventing  parties  from  sharing  in  the  profits  in  the  com- 
pany, except  on  shares  created  at  a  general  meeting,  the 
fact,  that  the  shares  were  not  so  created,  may  be  given  in 
evidence  under  the  traverse  of  the  defendant's  being  a 
shareholder;  for  I  consider  that  the  meaning  of  the  Legisla- 
ture was,  that  only  those  persons  should  pay  calls  who  were 
entided  to  share  in  the  profits.     With  respect  to  the  allow- 
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ance  of  pleaSy  the  rule  usually  adopted  has  been  this :  if  the 
matter  is  perfectly  clear,  and  if  all  the  Courts  have  held 
that  the  defence  might  be  given  in  evidence  under  certain 
pleas,  a  special  plea,  embodying  that  matter,  should  be 
refused ;  if,  however,  any  reasonable  doubt  exist,  it  should 
be  permitted.  It  is  true,  that  until  finally  settled  by  the 
House  of  Lords,  it  cannot  be  perfectly  clear  that  a  plea  is 
good  or  bad ;  but  where  all  the  Courts  are  agreed  respecting 
its  invalidity,  it  should  be  excluded.  Here  I  concur  in  the 
view  exiNPessed  by  the  rest  of  the  Court,  that  the  additional 
defence  sought  to  be  raised,  is  admissible,  either  under  the 
plea  of  not  indebted,  or  never  a  shareholder. 


1849. 
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Union 
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Company 
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Aldebson,  B. — I  am  of  the  same  opinion.  I  think  that 
the  8  &  9  Vict,  c  16,  s.  27,  meant  that  a  shareholder 
should  be  such  de  jure,  and  one  entitled  to  participate  in 
the  profits.  A  denial,  therefore,  of  being  a  shareholder, 
would  enable  a  defendant  to  shew  that  he  was  not  such  an 
one  as  would  be  entitled  to  share  in  the  profits.  I  do  not 
mean  to  say,  however,  that  an  individual  who  is  a  holder 
of  shares,  not  created  at  a  general  meeting,  is  not  possibly, 
under  this  special  act,  a  shareholder  de  jure,  and  entitled 
to  the  profits  of  the  speculation. 


Platt,  B.,  concurred. 


Rule  dischaiged. 


Craiq  and  Another  v.  Lloyd. 

A  RULE  had  been  obtained  on  the  part  of  the  plaintiffs.  An  •ffidavit 
calling  on  the  defendant  to  shew  cause  why  a  rule  obtained  ^f  „,  ^^nt,  u 
in  this  case  for  a  special  jury  should  not  be  discharged,  and  ^Jp^n^^^ 
why  the  cause  should  not  be  tried  in  its  turn  by  a  common  month  of  Ja- 

.  .     ,      ,  .  i^  "^  nuiry.-    Held 

juxy ;  against  which,  that  the  jont 

might  be 
looked  to,  to  see  that  the  month  of  January,  1849,  was  intended  (o). 

(a)  See  Hohus  ▼.  T%«  London  and  South  Wtiiern  RtUheay  Company,  pott,  p.  &36. 
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1849.  Sir  •/.  Jervis  (Attorney  General)  was  proceeding  to  shew 

^"oH^    cause,  when 

and  Another 

9. 

Lloyd.  Watson,  contni,  objected  to  the  affidavit  made  by  the 

clerk  of  the  defendant's  attorney,  on  the  ground  that  the 
date  of  a  particular  event  was  not  given  with  sufficient 
distinctness  in  the  body  of  it.  The  language  employed 
was,  ^^  the  date  of  such  sittings  is  the  19th  of  this  present 
month  of  January."  The  jurat  was  in  the  usual  form ;  and 
if  that  could  be  referred  to,  it  certainly  would  appear  that 
the  month  of  January,  1849,  was  intended.  lie  stated, 
however,  that  he  had  understood  that  the  Court  of  Queen's 
Bench  had  recently  decided  that  such  affidavits  were 
invalid  (a). 

Parke,  B. — We  have  no  authentic  information  of  any 
such  decision.  In  the  absence,  therefore,  of  all  authority  to 
the  contrary,  I  think  that  we  should  hold  that  this  affidavit 
is  good.  In  order  to  ascertain  to  what  period  ^  this  present 
month  of  January"  refers,  the  jurat  may  be  examined;  and 
on  doing  so,  we  find  that  it  is  the  month  of  January,  1849, 
The  objection  cannot  prevaiL 

The  rest  of  the  Court  concurred. 

The  rule  was  subsequendy  made  absolute  on  the  merits. 

(a)  Semble,  Foster  v.  Tattersall,  post,  p.  537,  note  (a). 
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Theiscutt  V.  Martin  and  Others 
I^ASE.     The  first  count  of  the  declaration  stated  that  Adeclarttion 

.  -  ,  in  case  stated 

theretofore,  to  wit,  before  and  on  the  day  and  year  next  that  thereto- 
thereinafter  mentioned,  John  Trevanion  Pamell  Bettesworth  5^*wii°^ 
Trevanion  was  possessed  of  one  undivided  raoiety,  (the  **  j?*?j^*" 
whole  into  two  equal  moieties  to  be  divided),  of  certain  moiety  of  oer- 
waste    land,   situate  in   the   county   of   Cornwall,   called  tenant  in' com- 
Treverbyn  Common,  as  tenant  in  common  thereof  with  JJJ^^Ml^Mtl* 
his  late  Majesty  King  William  the  Fourth,  his  said  late  as  Duchy  of 

Cornwall  • 

Majesty  then  being  possessed  of  the  other  undivided  moiety  and  beinf  so 
of  the  said  land  in  right  of  his  Duchy  of  Cornwall ;  and  ^oert^ in- 
being  so  possessed,  the  said  J.  T.  P.  B.  Trevanion,  to  wit,  ^^^  ^*^® 
on  the  16th  day  of  November,  1833,  by  a  certain  indenture  said  J.  T.  and 
made  between  the  said  J.  T.  P.  B.  Trevanion  of  the  one  part,  the  Lid  J.  T. 
and  the  plaintiff  of  the  other  part,  did  grant  to  the  plaintiff,  SSS^Se*'' 
full  and  free  liberty,  power,  and  authority  to  dig,  work,  Hbertytodig 
and  search  for  China  clay,  in  and  through  all  the  said  away  the  clay 
undivided  moiety  of  the  said  grantor,  of  and  in  a  certain  parcel  of  the 
parcel  of  the  said  waste  land  therein  particularly  described;  torol^lidTtlf 
and  such  clay,  when  found  there  to  raise,  wash,  cleanse,  pits,  &c.,  for 
and  make  merchantable,  and  fit  for  sale ;  and  the  same  to  effectual  exer- 
convert  and  dispose  of  to  his  the  plaintiff's  own  use,  and  at  Jj^^rties  »o 
his  will  and  pleasure;  and  within  the  said  undivided  moiety  panted,  &c., 

*^  ^  ^         •'    for  the  period 

of  the  parcel  of  waste  land  so  described  as  aforesaid,  to  of  twcnty-ouo 
make,   convey,  and   bring  such   adits,  pits,   drifts,   leats,  went  on  to 
waters,  and  watercourses,  and  to  erect  such  sheds,  engines,  J^^ere^aMhe"*^*' 
and  other  buildings  as  he,  the  plaintiff,  should  think  neces-  time,  divers 
sary  and  convenient,  for  the  more  effectual  exercise  of  the  in  the  said 

land,  and  cer- 
tain leats,  &  c , 
neoessary  for  washing,  &c,  the  said  clay  ;  that  after  the  plaintiff  had  become  so  entitled,  and 
bad  be|;un  to  enjoy  the  said  liberties  under  the  said  grant,  with  the  assent  of  the  tenant  in  common, 
the  de^dant  intending,  8rc.,  wrongfully  obstructed  the  plaintiff  in  the  use  of  the  said  liberties, 
&c.,  by  destroying  certain  dams,  &c.,  lawfully  erected  upon  the  said  land,  and  diverted  the  said 
leats,  &C.  ;  whereby  the  plaintiff  was  deprived  of  the  benefit  of  the  several  liberties  so  granted  to 
bim,  &c :  Held,  on  special  demurrer,  first,  that  the  title  of  the  plaintiff  beinff  pleaded  by  way 
of  inducement  only,  an  averment  of  his  seisin  in  fee  was  unnecessary.  Secondly,  that  the  deed 
referred  to  in  the  declaration,  not  forming  the  foundation  of  the  plaintiff's  title,  profert  of  it  was 
not  required.  Thirdly,  that  the  breach  was  sufficiently  laid.  Fourthly,  that  the  consent  of  the 
co-tenant  being  immaterial,  it  was  not  necessary  that  it  should  be  shewn. 
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1849.       liberties,  powers,  and  authorities  thereby  granted:  to  have, 
Thkiscutt    tol^  ^^*se,  exercise,  and  enjoy  the  said  liberties,  powers, 
"*  and  authorities  aforesaid,  unto  the  plaintiff,  his  executors, 

andOtben.  administrators,  and  assigns,  from  the  29th  of  September 
then  last  past  for  the  term  of  twenty-one  years  thence  next 
ensuing,  subject  to  all  prior  and  subsisting  grants,  if  any; 
he,  the  plaintiff,  his  partners,  co-adventurers,  administra- 
tors, or  assigns,  paying  therefore  during  the  said  term  to 
the  said  grantor,  his  heirs  or  assigns,  or  other  person 
entitled,  for  the  time  being,  to  the  reversion,  freehold,  or 
inheritance,  of  the  said  undivided  moiety  of  the  parcel  of 
waste  land  so  described  as  aforesaid^  certain  yearly  sums  of 
money,  therein  more  particularly  set  forth.  It  then  pro- 
ceeded to  aver,  that  at  the  time  of  the  making  the  sidd 
grant,  there  were  and  thence  continually  have  been  within 
the  parcel  of  waste  land  so  described  in  the  said  grant  as 
aforesaid,  divers  China  clay  pits  and  beds  of  China  clay,  and 
certain  leats  or  streams  of  water  necessary  and  convenient 
for  washing,  cleansing,  and  making  merchantable  the  said 
clay;  yet,  that  whilst  the  said  grant  was  in  full  force  and 
effect,  and  in  no  way  determined  or  made  void,  and  during 
the  said  term  of  twenty-one  years  therein  specified,  and 
afler  the  plaintiff  had  so  become  entitled  as  aforesaid  to 
use,  exercise,  and  enjoy  the  liberties,  powers,  and  authorities 
in  the  said  indenture  specified,  and  had  in  &ct  begun  to 
use,  exercise,  and  enjoy,  and  was  actually  using  and  exer- 
cising, and  enjoying  the  same,  by  and  under  the  s^d  grant, 
and  by  and  with  the  assent  and  permission  of  hb  late 
Majesty,  King  William  the  Fourth,  and  of  our  sovereign 
Lady,  the  now  Queen,  and  of  his  Royal  Highness  Albert 
Edward,  the  now  Duke  of  Cornwall,  respectively,  being 
successively  tenants  in  common  of  the  said  waste  lands,  with 
the  said  grantor  in  right  of  the  said  duchy  of  Cornwall,  to 
wit,  on  the  1st  day  of  September,  1847,  and  on  divers 
other  days  between  that  day  and  the  commencement  of 
this  suit,  the  defendants  intending  to  injure  the  plaintiff, 
wrongfully  obstructed  and  disturbed  the  plaintiff  in  the  use. 
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exercise,  and  enjoyment  of  the  said  liberties,  powers,  and 
aathorities,  to  wit,  by  destroying  certain  dams,  hatches, 
shafts,  and  other  works,  lawfully  and  necessarily  erected  and 
made,  in  and  upon  the  said  parcel  of  waste  land,  for  the 
enjoyment  and  working  by  the  plaintiff  of  the  siud  clay 
pits  and  beds  of  day,  and  filled  in  and  diverted  the  said 
leats  or  streams  of  water  lawfully  and  necessarily  used  by 
the  plaintiff  in  and  about  his  clay  pits  and  clay  works,  and 
in  and  about  the  working,  washing,  cleansing,  and  making 
merchantable  the  said  China  clay,  which  he  was  so  entitled 
to  dig,  work,  and  raise  as  aforesaid :  by  means  whereof  the 
plaintiff  was,  during  all  the  time  aforesaid,  deprived  of  the 
benefit  of  the  several  liberties,  powers,  and  authorities  so 
granted  to  him  as  aforesaid,  &c. 

Special  demurrer  and  joinder.  The  points  marked  for 
argument  on  the  part  of  the  defendant  were  the  following : 
that  the  plaintiff  having  assumed  to  set  out  his  title  to  the 
liberties  Itnd  authorities  in  the  first  count  mentioned,  ought 
to  have  pleaded  such  title  correctly,  and  according  to  its 
legal  effect;  that  no  sufficient  title  is  shewn  to  the  liberties 
and  authorities  claimed  by  the  plaintiff;  that  the  plaintiff 
ought  to  have  made  profert  of  the  indenture;  that  the 
allegation  that  Trevanion  was  possessed,  if  meant  as  an 
averment  of  title  is  bad  for  uncertainty,  and  if  meant  as  an 
averment  of  possession,  is  an  insufficient  foundation  for  the 
grant  alleged  to  have  been  made ;  that  the  title  out  of  which 
a  particular  estate  is  derived  ought  to  be  shewn ;  that  the 
averments  relating  to  the  consent  of  the  Duke  of  Cornwall 
are  uncertain,  and  are  not  properly  pleaded  to  shew  title 
firom  the  Duke ;  that  the  allegation  of  obstniction  is  uncer- 
tain, and  it  cannot  be  known  with  sufficient  certainty  from 
the  declaration  what  rights  the  plaintiff  claims,  or  what 
rights  he  means  to  say  are  obstructed,  and  that  the  said 
first  count  is  bad  for  want  of  certainty. 

The  plaintiff's  points  were,  that  the  indenture  being  mere 
inducement,  or  merely  superfluous,  need  not  be  pleaded 
with  profert;  that  the  plaintiff's   title   being  inducement. 


1849. 


Thribcutt 

Mabtjn 
and  Others. 
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Martin 

andOthen. 


need  not  be  stated,  nor  need  the  title  under  which  he 
claims  be  stated  with  greater  certainty  than  is  stated  in  the 
declaration ;  that  possession  is  a  sufficient  foundation  for 
the  grant  alleged,  and  that  a  mere  wrong  doer  cannot  put 
the  plaintiff  to  proof  of  the  origin  or  legality  of  his  title,  or 
to  a  regular  deduction  of  it ;  that  a  title  to  a  moiety  is  a 
sufficient  ground  of  action  as  against  any  one  not  claiming 
under  the  covenants ;  that  the  alleged  assent  of  the  co-tenant 
is  immaterial  and  surplusage,  and,  if  necessary,  it  is  suffi- 
ciently stated  that  such  assent  may  be  by  parol ;  that  entry 
by  mere  assent  of  the  landowner^is  enough  to  support  an 
action  of  tort  against  a  third  person ;  that  all  title,  except 
the  actual  use  of  the  liberties  referred  to  in  the  declaration, 
is  surplusage,  such  user,  or  inception  of  user,  being  enough 
as  against  a  wrong  doer ;  that  the  title  of  the  plaintiff  to  the 
clay  pits,  &c.,  does  sufficiently  appear,  they  being  on  the 
land  of  the  grantor,  and  being  things  included  directly,  or 
by  necessary  implication  in  the  said  grant,  and  being  neces- 
sary to  the  enjoyment  of  the  liberties  of  which  the  plaintiff 
was  actually  possessed ;  that  the  obstruction  is  shewn  with 
certainty ;  that  an  averment  that  the  plaintiff  began  to  use 
the  liberties  granted  to  him  is  unambiguous,  and  implies  an 
entry  on  the  land ;  and  further,  that  an  entry  and  working, 
in  virtue  of  such  liberties,  distinctly  appear  in  the  decla- 
ration ;  that  plaintiff's  title  to  the  dams,  and  other  works 
referred  to,  sufficiently  appears,  and  need  not  be  more 
particularly  stated ;  and  that  the  right  to  make  them,  passed 
with  the  liberties  alleged  to  be  granted,  and  was  incidental 
thereto,  and  connected  therewith.     The  Court  called  upon 


Smirke  to  support  the  declaration.  The  declaration  is 
good.  In  actions  for  the  disturbance  of  a  right  it  is  not  in- 
cumbent on  the  plaintiff  to  state  his  title.  It  is  sufficient  if 
he  declares  on  his  possession ;  note  to  Coryton  v.  IMhehye  {a\ 
\Parke^  B.— Is  there  any  authority  to  shew  that  when  a 


(fl)  2  Wms.  Saund.  113  a,  n.  (1),  6th  ed. 
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party^s  tille  is  founded  on  a  deed  he  can  plead  it  without 
making  profert?]  It  is  not  necessary  to  consider  that  ques- 
tion, since  in  the  present  instance  the  deed  is  pleaded  by 
way  of  inducement;  and  where  that  is  the  case,  it  has  been 
holden  that  profert  is  unnecessary ;  Jevens  v.  Harridge  (a) ; 
Cam.  Dig.  tit  *' Pleader''  (O.  15);  BatifiU  y.  Leigh  (b). 
There  Lord  Kengon^  in  giving  judgment,  says,  **  It  is  not 
universally  true  that  a  profert  must  be  made  when  a  party 
pleading  a  deed  derives  title  under  iL  It  is  not  necessary 
where  a  conveyance  to  uses  or  a  feoffment  is  pleaded ;  I 
only  mention  these  two  instances  to  shew  that  it  is  not  an 
universal  rule,  others  might  be  produced.  But  it  never  is 
necessary  to  make  a  profert  of  a  deed  which  is  pleaded 
only  by  way  of  inducement;"  Meers  v.  French  {c)'y  Dagg 
V.  Penhewm  (d) ;  Landre  y.  Mohun(e) ;  Serle  v.  Bunnion  (J)  ; 
fFcdtes  V.  Briggs  {g) ;  Stoddart  v.  Palmer  (A).  In  the  old 
books  of  precedents,  several  forms  are  given,  and  in  none 
is  it  found  that  profert  is  made ;  Liber  Placitandi,  p.  42 ; 
Terry  v.  Page  (t)  ;  Aston,  p.  46. 


1849. 


THEIHCUTt 

Martin 
•ndOtben. 


Karslaie,  in  support  of  the  demurrer.  Although  pos^ 
sibly,  in  ordinary  cases,  the  profert  of  the  deed  might  be 
unnecessary;  yet  in  the  present  it  is  indispensable,  the 
plaintiff  having  chosen  to  make  it  the  foundation  of  his 
title.  Having  relied,  too,  upon  a  particular  title,  he  was 
bound  to  plead  it  correctly,  and  to  shew  that  it  was  a  valid 
one  ;  Darn  v.  Gashfard  (k) ;  MeUar  v.  Spateman  (I) ; 
Crawther  v.  Ol4field  (m) ;  Richards  v.  Fry  (n).  The  decla- 
ration would  have  been  sufficient  had  it  averred  a  possession 


ia)  1  Wms.  Saand.  8  b,  6th 
ed.' 
{b)  8  T.  R.  673. 
(e)  Styles,  193. 
(cO  Cro.  Jac.  70. 
(e)  Freeman,  42. 
(/)  Id.  205. 
{g)  2  Salk.  565. 
(A)  3  B.  &  C.  2 ;  S.  C.  4  D. 


&  R.  624. 

(0  Lilly's  Entr.  30. 

{k)  Comyn's  Rep.  44. 

(/)  1  Wms.  Saund.  343,  6th 
ed. 

(m)  2  Ld.  Raym.  1231 ;  S.  C. 
Salk.  170,364;  6  Mod.  19. 

(fi)  7  A.  &  £.  698  ;  S.  C.  3  N. 
&  P.  67. 
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generally;  but  having  professed  to  set  forth  a  title,  and 
stated  it  in  a  defective  manner,  it  must  be  holden  to  be  bad ; 
Cudlip  V.  Rundk  (a).  But,  further,  there  is  no  sufficient 
allegation  of  any  possession ;  Tebbutt  v.  Selby  (&).  It  is 
quite  consistent  with  the  averments  of  the  plaintiff's  right, 
that  others  might  have  an  equal  right  with  him.  Neither 
does  the  declaration  disclose  any  sufficient  allegation  of  the 
disturbance  of  the  right,  stated  in  the  indenture,  set  out  in 
the  declaration. 


Smirks  in  reply.  The  cases  cited  on  the  other  side  are  not 
in  point  Dam  v.  Gashford  {c\  disclosed  a  title  defective 
on  the  face  of  it  Richards  v.  Fry{d)y  was  the  case  of  a  bad 
plea.  Escot  v.  Lanreny  («),  and  Jackson  v.  Mordant  (/% 
shew  clearly,  that  where  the  title  is  merely  matter  of  in« 
ducement,it  need  not  be  fully  set  out  As  to  the  objection, 
that  the  plaintiff's  possession  has  not  been  alleged  with 
certainty,  it  is  possible  that  others  might  have  bad  an  equal 
right  with  himself;  but  if  so,  that  should  have  been  pleaded. 
The  allegation  of  the  disturbance  of  the  plaintiff's  right  is 
correct.     It  is  sufficient  to  state  it  in  general  terms. 


Parke,  B. — I  am  of  opinion  that  our  judgment  should 
be  for  the  plaintiff.  Several  objections  were  taken  to 
the  validity  of  the  declaration.  The  first  was,  that  it 
begins  with  an  allegation  that  Trevanion  was  possessed 
of  one  undivided  moiety  in  certain  waste  land;  and  being 
so  possessed,  by  a  certain  indenture,  demised  it  to  the 
plaintiff  for  twenty-one  years:  whereas  it  should  have  com- 
menced with  an  averment  of  a  seisin  in  fee.  Mr.  Smirke,  how- 
ever, contended  that  the  title  in  this  case  was  merely  matter 
of  inducement;  and  that  where  it  is  matter  of  inducement, 
it  need  not  be  set  out     And  we  think  that  the  cases  cited 

(a)  Carth.  202.  (rf)  7  A.  &  E.  698  ;  S.  C.  3  N. 

(6)  6  A.  &  E.  786 ;  S.  C.  1  N.      &  P.  67. 
&  P.  710.  (e)  Owen,  109. 

(c)  Comyn's  Rep.  44.  (/)  Cro.  Elu.  112. 
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from  Owen  (a),  and  Cro.  EKz.  (i),  fully  establish  that  l^^^- 
proposition.  If  it  had  been  necessary  to  commence  with  TRaiscoTT 
an  averment  of  a  seisin  in  fee,  the  declaration  would  be  mai^^in 
bad;  for  it  would  disclose  a  defective  title,  and  would  come  •ndOtlMra. 
within  the  principle  laid  down  in  Richards  v.  Fry.  But 
the  defendants,  who  are  prima  facie  wrongdoers,  cannot  call 
upon  the  plaintiff  to  shew  his  title ;  and  the  title  being 
pleaded  by  way  of  inducement,  the  authorities  prove  that 
it  is  not  necessary,  that  it  should  be  stated  with  the  same 
certain^,  that  would  have  been  required,  had  the  action 
been  founded  on  it  The  second  objection  was  that, 
although  the  plaintiff  might  have  declared  on  his  possession 
only;  yet  having  chosen  to  declare  on  the  demise  from 
Trevanion,  he  has  adopted  the  deed  as  the  foundation  of 
his  title;  and  was,  therefore,  bound  to  make  profert  of 
it  We  are  all  of  opinion  that  it  was  matter  of  inducement 
only,  and  that  profert  was  unnecessary.  The  third  objec- 
tion was,  that  there  was  no  sufficient  allegation  of  the 
disturbance  of  the  plaintiff's  right.  But  we  also  think  that 
the  defendants'  interference  is  sufficiently  stated,  and  that 
the  declaration  is  in  this  respect  quite  good.  In  order  to 
maintain  the  breach,  it  must  be  proved,  that  the  effect  of 
destroying  the  works  and  shafts  erected  by  the  plaintiff, 
was  to  prevent  his  exercise  of  the  right  of  getting  the  clay 
which  had  been  demised  to  him,  and  to  which  he  was 
entitled.  With  respect  to  the  last  objection,  that  the  license 
of  the  crown  is  not  shewn  to  have  been  obtained,  the  con- 
sent of  the  co-owner  is  immaterial,  and  may  be  rejected. 

RoLFE,  B. — I  am  entirely  of  the  same  opinion.  The 
foundation  of  the  action  was  the  disturbance  of  the  plain- 
tiff's possessory  right ;  and  it  is  admitted  that,  if  he  had 
declared  simply  on  his  possession,  it  would  have  been 
sufficient.  Mr.  Karslake^  however,  ai^ed  first,  that  in 
declaring  on  the  deed,  the  plaintiff  has  imperfecdy  described 

(a)  Escot  V.  Lanreny,  Owen,         (b)  Jackson  v.  Mordant,  Cro. 
109.  Elis.  112. 
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Thrisci'tt 

r. 

Martin 

and  Others. 


his  title ;  and  second,  that  he  should  have  made  profert  of 
the  indenture.  With  respect  to  the  first  objection,  the  cases 
referred  to  are  decisive  of  the  position,  that  it  is  immaterial 
to  commence  with  an  averment  of  a  seisin  in  fee,  where 
the  title  is  pleaded  as  matter  of  inducement  only.  And  as 
to  the  second  objection,  the  same  answer  may  be  given, 
viz.  that  as  the  deed  is  mere  matter  of  inducement,  profert 
of  it  is  unnecessary.  It  may  be,  that  at  the  trial  the 
plaintiff  may  be  called  on  to  establish  his  right;  but  as  the 
deed  is  not  the  foundation  of  his  title,  that  may  be  done  by 
giving  in  evidence  some  written  admission,  without  the 
production  of  the  instrument  itself. 


Platt,  B.,  concurred. 


Judgment  for  the  Plaintiff. 


Moore  v.   The  Metropolitan   Sewage  Manure 

Company. 

XJEBT  to  recover  the  sum  of  lOOOt  for  work  and  labour, 
&C.,  in  and  about  obtaining  and  procuring  the  passing  of 
an  act  of  Parliament  to  incorporate  a  company,  called  The 
Metro}K)litan  Sewage  Manure  Company ;  for  money  paid ; 
and  on  an  account  stated.  Plea,  as  to  lOOil  parcel,  &c, 
that  the  plaintiff  was  and  still  is  the  holder  of  divers,  to  wit^ 
one  hundred  shares  in  the  said  company,  and  before  and  at 
the  time,  &c.,  was  and  still  is  indebted  to  the  defendants  in  a 
large  sum  of  money,  to  wit,  lOOi,  in  respect  of  a  call  of  a  cer- 
tain sum  of  money,  to  wit,  liL,  upon  each  of  the  said  shares, 
in  the  company,  theretofore,  and  whilst  the  plaintiff  was  the  holder  of  the 

and  before  and        .  i     ,  n  •  i  •  n  a  .. 

at  the  time,       said  shares  as  aforesaid,  to  wit,  on  the  31st  of  August,  1847, 

&c.  was  and 

still  is,  indebted 

to  the  defendants  in  a  large  sum  of  money,  to  wit,  100/.,  in  respect  of  a  call  of  a  certain  sum  of 

money,  to  wit,  IL  upon  each  of  the  said  shares,  &c.,  duly  made  by  the  defendants,  which  said 

sum  of  money  still  remains  unpaid  and  due,  and  equals  the  said  sum,  parcel,  &c    Hehi,  that  the 

plea  was  bad  on  special  demurrer,  for  not  avemng,  pursuant  to  the  8  &  9  Vict,  c  16,  s.  26. 

that  thereby  and  by  virtue  of  that  and  the  special  act,  an  action  bad  accrued  to  the  company. 


To  an  action 
of  debt  for 
work  and 
labour,  &c., 
brought  against 
the  Metropo- 
litan Sewage 
Manure  Com- 
pany, the  de- 
fendants 
pleaded,  that 
as  to  100/. 
parcel,  &c., 
the  plaintiff 
was  and  still 
is  the  holder 
of  100  shares 
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duly  made  by  the  defendants;  which  said  sum  of  money  1849. 
still  remains  unpaid  and  due,  and  equals  the  said  sum,  Mooas 
parcel,  &c,  ^,   »• 

,  Metropo- 

Special  demurrer,  assigning  the  following  causes  among  LrrANSfiWAGc 

others,  that  the  said  plea  does  not  shew  whether  the  said 
calls  became  due  by  contract  or  by  statutory  enactments, 
or  upon  what  contract  or  by  what  sort  of  liability,  if  any, 
the  plaintiff  is  bound  to  pay  the  same ;  that  it  is  not 
pleaded  to  the  damages;  that  it  ought  to  have  set  forth 
how  the  alleged  money  became  due  and  by  what  contract, 
together  with  the  time  when  the  plaintiff  contracted,  and 
how  and  for  what  consideration,  to  pay  the  alleged  calls, 
and  when  they  were  made,  and  by  whom  and  when 
payable ;  and  that  it  ought  to  have  stated  the  particulars 
of  the  said  call,  so  that  the  Court  might  judge  whether  it 
was  lawfully  made,  and  whether  the  plaintiff  was  bound 
to  pay  it ;  and  that  it  ought  to  have  stated  that  the  plaintiff 
had  notice  thereoi^  and  that  the  expression,  that  the  plain- 
tiff was  indebted  in  respect  of  a  call,  is  uncertain  and 
ambiguous.     Joinder  in  demurrer. 

WiUeSf  in  support  of  the  demurrer.  There  may  be  a  ques- 
tion, whether  the  8  &  9  Vict  c  16,  s.  26,  is  applicable  to  a 
plea  of  set-off.  But  even  if  it  be,  the  plea  in  the  present  case 
is  bad,  for  not  following  the  form  prescribed.  By  the  2l8t 
section,  power  is  given  to  the  directors  to  make  calls.  By 
the  26th  section,  it  is  provided,  that  **  in  any  action  or  suit 
to  be  brought  by  the  company  against  any  shareholder  to 
recover  any  money  due  for  any  call,  it  shall  not  be  necessary 
to  set  forth  the  special  matter,  but  it  shall  be  sufficient  for 
the  company  to  declare  that  the  defendant  is  the  holder  of 
one  share  or  more  in  the  company,  (stating  the  number  of 
shares),  and  is  indebted  to  the  company  in  the  sum  of 
money  to  which  the  calls  in  arrear  shall  amount,  in  respect 
of  one  call  or  more  upon  one  share  or  more,  (stating  the 
number  and  amount  of  each  of  such  calls),  whereby  an 
action  hath  accrued  to  the  company  by  virtue  of  this  and 

vou   VI.  K  K  D.  &  L. 
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1849.        the  special  act"    The  plea,  therefore,  ought  to  have  averred 
Moore       ^*^  ^^®  action  had  accrued  by  virtue  of  the  act  and  the 
"•  special  act.     [He  was  then  stopped.] 

LITAN  Sew  AGS 

Company.         Peacock,  contra,  prayed  leave  to  amend. 

Parks,  B. — The  plaintiff  contends,  that  if  the  defendants 
in  their  set-off  rely  on  the  act,  they  should  bring  them- 
selves within  its  terms.  The  defendants  may  amend,  by 
stating  in  the  plea  that  thereby  an  action  hath  accrued  to 
the  company,  by  virtue  of  this,  and  the  special  act.  The 
amendment  to  be  made  in  a  week,  otherwise  there  will  be 
judgment  for  the  plaintiff. 

Pollock,  C.  B.,  Aldbrbon,  B.,  and  Platt,  B.,  con- 
curred. 

Leave  to  amend  in  a  week,  otherwise  judgment 
for  the  Plaintiff. 
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IN  THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Reoina  v.  Bishop.  1849. 

A  RULE   had   been  obtained   in  Trinity  Term,  1848,   whcroan in- 
callincr  upon  the  prosecutor  lo  shew  cause  why  the  side-  <^c*™<^n* » 

^      ^  ,       '^ ,  ^  removed  from 

bar  rule  made  in  this  cause,  on  the  12th  day  of  May,  1848,  the  quarter 

/.      .         .     ^        1  J  P    1  .     ^1  sessions  into 

reiemng  it  to  the  coroner  and  attorney  of  this  Court,  to  this  Court  by 
tax  the  costs  to  be  paid  by  the  defendant  to  the  prosecutor,  ^^dIJfe"dMt»s 
or  to  his  attorney,  should  not  be  set  aside.  instance,  and 

,  ,  .the  defendant 

The  affidavit  upon  which  the  present  rule  was  obtained,  is  convicted, 

was  made  by  the  attorney  of  the  defendant,  and  stated  that  ploying  the  " 

a  bill  of  indictment  for  embezzlement  was  preferred  and  conduct  the 

found  airainst  the  above  named  defendant,  at  the  General  prosecution, 

and  at  whose 

Quarter  Sessions  of  the  peace  in  and  for  the  county  of  char^^e  the  pro- 
Southampton,   held   at  Winchester,  on   the    18th   day   of  carriwfon,  is, 
October,  1847:  that  the  indictment  was  removed  by  writ  *^!  ",?"??: 

,         ,   ,  ,  '^  cutor "  of  the 

of  certiorari  into  this  honorable  Court  at  the  instance  of  indictment 

within  the 
meaning  of 

the  5  &  6  Wm.  and  M.  c.  1 1,  s.  3 ;  and,  if  also  a  "party  ffrieved**  by  the  offence,  is  entitled 

to  costs :  although  another  party  may  have  entered  into  the  recognisances,  and  been  bound 

over  to  prosecute  the  charge. 

Whetner  the  party  claiming  costs  under  the  above  section  is,  in  point  of  iiot,  the  "proeecator** 

or  not,  is  a  matter  which  the  Court  will  inquire  into  upon  affidavit. 

K   K    2 
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the  defendant,  on  or  about  the  19th  of  Octol)er  in    the 

same  year,  and  that  the  proper  recognizances  were  entered 

„  "•  into  to  prosecute  the  said  writ  of  certiorari:  that  the  said 

Bishop.  *^  .    . 

defendant  was,  on  the  29th  day  of  February,  1848,  tried 
upon  the  indictment  at  the  I^nt  Assizes  in  and  for  the 
said  county  of  Southampton,  and  found  guilty  thereon, 
and  is  now  undergoing  the  sentence  of  the  law  pro- 
nounced upon  him:  that  on  the  12th  of  May,  in  the 
same  year,  an  order  of  this  Court  was  obtained,  referring 
it  to  the  coroner  and  attorney  of  this  Court  to  tax  the 
costs  to  be  paid  by  the  defendant  to  the  prosecutor,  or 
to  his  attorney:  that  on  the  10th  of  June,  the  deponent 
was  served  by  the  attorney  for  the  prosecution  with  an 
appointment  for  Tuesday,  the  13th  of  June,  to  tax  the 
costs  to  be  paid  by  the  defendant  to  the  prosecutor  or  to 
his  attorney :  that  the  taxation  was  not  entered  upon, 
but  stood  over  for  a  further  appointment:  that  the  indict- 
ment was  preferred  at  the  instance  of,  and  prosecuted  by, 
Henry  Stokes,  of  (^hristchurch,  in  the  said  county  of 
Southampton,  accountant,  as  appears  by  the  recognizance 
entered  into  by  him,  and  returned  to  this  honorable  Court, 
as  part  of  the  return  to  the  said  writ  of  certiorari :  that 
the  said  Henry  Stokes  is  not  a  party  aggrieved  or  injured, 
or  a  justice  of  the  peace,  mayor,  bailiff,  constable,  head- 
borough,  tythingmao,  churchwarden,  overseer  of  the  poor, 
or  other  civil  officer  prosecuting  such  indictment,  on 
account  of  any  fact  committed  or  done  that  concerned  him 
as  such  officer  to  prosecute  or  present,  within  the  meaning 
of  the  statutes  in  that  case  made  and  provided:  that  he 
is  informed  and  verily  believes,  that  the  said  Henry  Stokes 
is  not  a  shareholder  in  the  Wilts  and  Dorset  Banking 
Company  at  Christchurch  aforesaid;  the  shareholders  of 
which  company  were  the  parties  aggrieved  by  the  ofience, 
the  subject  of  the  before  mentioned  prosecution :  that 
the  said  H.  Stokes  was  appointed  clerk  or  servant  of  the 
said  Wilts  and  Dorset  Banking  Company,  on  or  about  the 
22nd  of  September,  1847,  the  time  of  the  committal  of 
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the  said  defeDclant  to  prison  at  Winchester  aforesaid,  on  1849. 
the  before  mentioned  charge  of  embezzlement :  that  the  rkXina 
deponent  has  been  informed  and  verily  believes,  that  the  ^' 

deed  of  settlement  of  the  said  Wilts  and  Dorset  Banking 
Company  forbids  their  servants  to  be  shareholders  of  such 
company,  with  the  exception  of  the  general  manager: 
that  the  said  Wilts  and  Dorset  Banking  Company  are,  as 
the  deponent  has  been  informed  and  verily  believes,  a 
registered  company  under  the  7  Geo.  4,  c.  46;  and  that 
the  two  registered  public  officers  of  such  company  are 
Samuel  Provis  and  John  Cusse;  the  first  as  registered 
general  manager,  and  the  other  as  registered  general 
director. 

In  answer  to  the  rule,  there  was  an  affidavit  by  Stokes, 
that  at  the  request  of  James  Druitt,  of,  &c.,  the  attorney 
for  the  prosecution,  he,  on  the  22nd  day  of  September, 
1847,  became  bound  in  recognizance  before,  &c.,  one  of, 
&C.,  for  the  prosecution  of  the  above  named  defendant, 
Edward  Owen  Bishop,  for  the  offence  charged  in  the 
indictment  in  this  prosecution :  that  except  as  therein 
appeared,  he  had  been  in  nowise  concerned  in  the  prose- 
cution, or  in  preferring  the  indictment,  and  had  given  no 
instructions  whatsoever  to  the  attorney  for  the  prosecutor 
or  any  other  person  respecting  the  same ;  and  that  he  had 
not  incurred  or  rendered  himself  liable  to  any  cost  or 
expense  whatsoever  relating  thereta  There  was  also  an 
affidavit  by  Samuel  Provis,  the  registered  general  manager 
of  the  company,  that  the  shareholders  of  the  Wilts  and 
Dorrot  Joint  Stock  Banking  Company  are  the  parties 
aggrieved  by  the  offence,  the  subject  of  this  prosecution, 
and  that  the  company  was  a  registered  company  under  the 
7  Geo.  4,  c  46 :  that  he  is,  and  was  at  the  time  of  the 
committing  of  the  offence  by  the  defendant,  and  of  the 
said  prosecution,  the  general  manager,  and  one  of  the 
public  registered  officers  of  the  said  company,  and  also 
a  shareholder  thereof,  and  one  of  the  parties  aggrieved 
by  the  said  offence :  that  he  was  and  is  the  real  prose- 
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Ibr.K        cuter  in   this  prosecution,  and  that  he  gave  instructions 
Regina       ^  James  Druitt,  of,  &c.,  for  the  prosecution  of  the  above 

„  ^'  named  defendant  for  the  said  offence,  and  that  he  is  liable 

Bishop. 

to  pay  the  said  James  Druitt  the  costs  of  the  prosecution, 
and  has  actually  paid  part  of  the  same :  that  he  was  not 
present  at  Christchurch  aforesaid  when  the  defendant  was 
committed  to  take  his  trial  for  the  offence,  but  was  at  his 
usual  residence  at  Salisbury  aforesaid,  distant  twenty- 
seven  miles  from  Christchurch,  and  that  he  therefore  did 
not  enter  into  any  recognizance  to  prosecute  the  defendant 
for  the  said  offeuce.  There  was  also  an  affidavit  by  Druitt, 
which  stated  that  he  was  the  attorney  for  the  prosecutor, 
and  that  as  such  attorney  he  received  his  instructions  for 
the  conduct  of  this  prosecution  from  Samuel  Provis,  of  the 
city  of  Salisbury,  manager  and  public  registered  officer, 
and  a  shareholder  of  the  Wilts  and  Dorset  Joint  Stock 
Banking  Company,  and  one  of  the  parties  aggrieved  by  the 
offence,  the  subject  of  this  prosecution ;  such  prosecution 
being  against  the  defendant  for  embezzling  the  property 
and  monies  of  the  said  company  whilst  he  was  in  the  em- 
ployment of  the  said  company :  that  the  offence  was  com- 
mitted at  Cbristchiu'ch  aforesaid,  and  that  the  defendant 
was  there  examined  by  the  Hon.  £.  A.  J.  H.,  one  of  her 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Southampton,  and  thence  on  the  22nd  day  of  September, 
1847,  committed  by  the  said  justice  to  the  gaol  at  Win- 
chester, in  the  said  county,  to  be  there  tried  for  the  said 
offence  :  that  Salisbury  aforesaid,  the  residence  of  the  said 
Samuel  Provis,  is  distant  twenty-seven  miles  from  Christ- 
church aforesaid,  and  that  the  said  Samuel  Provis  was  not 
personally  present  at  the  said  examination ;  and  that  on  the 
committal  of  the  defendant,  it  being  necessary  that  some 
person  should  be  bound  by  recognizance  to  prosecute  the 
defendant,  for  the  offence  for  which  he  was  so  committed, 
and  neither  the  said  Samuel  Provis  nor  any  other  public 
registered  officer  of  the  said  company  being  then  and  there 
present,  the  deponent  suggested  to  the  said  justice  that  one 
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Henry  Stokes,  then  and  still  the  manager  of  the  branch 
bank  of  the  said  company  at  Christchurch  aforesaid, 
shoukl  be  so  bound ;  but  this  deponent  saith  that  the  said 
Henry  Stokes  except  as  aforesaid,  did  not  in  any  way 
intermeddle  with  the  said  prosecution,  or  act,  or  give 
directions  therein,  as  the  prosecutor  thereof:  that  the  said 
Henry  Stokes  hath  been  at  no  expense  as  a  prosecutor 
therein,  and  has  not  paid,  and  is  not  in  any  way  liable 
to  pay  this  deponent,  or  as  this  deponent  believes,  to  any 
other  person  or  persons,  any  costs  or  expenses  therein 
incurred:  and  that  the  said  Samuel  Provis  being  such 
general  manager  and  public  registered  officer,  and  so 
employing  this  deponent  to  prosecute  as  aforesaid,  is 
liable  to  pay  to  this  deponent  this  deponent's  bill  of 
costs,  as  the  attorney  for  the  said  prosecution,  and  has 
actually  paid  a  part  thereoE 


1849. 


Rbgika 
Bishop. 


Barstow  and  C.  Saunders  now  shewed  cause.  The 
question  in  this  case  will  be,  whether  the  party  claiming 
costs  is  really  ^*  the  prosecutor"  and  the  ^*  party  grieved" 
by  the  offence  for  which  the  defendant  was  convicted, 
within  the  meaning  of  the  6  &  6  Wm.  and  M.  c.  11, 
s.  3  (a).  That  the  party  claiming  the  costs  is  **  the  party 
grieved"  by  the  offence  and  **  the  prosecutor"  of  the  in- 


(a)  5  &  6  Wm.  and  M.  c.  11, 
8.  3.  **  If  the  defendant  prose* 
eating  snch  writ  of  certiorari,  be 
convicted  of  the  offence  for  which 
he  was  indicted,  then  the  said 
Court  of  King's  Bench  shall  give 
reasonable  costs  to  the  prosecutor, 
if  he  be  the  party  grieved  or  in- 
jured, or  he  a  justice  of  the  peace, 
mayor,  bailiff,  constable,  head- 
borough,  tithing-man,  church- 
warden, or  overseer  of  the  poor, 
or  any  other  civil  officer,  who 
shall  prosecute  upon  the  account 
of  any  fact  committed  or  done 


that  concerned  him  or  them  as 
officer  or  officers  to  prosecute  or 
present,  which  costs  shall  be  taxed 
according  to  the  course  of  the  said 
Court;  and  that  the  prosecutor 
for  the  recovery  of  such  costs 
shall,  within  ten  days  after  de- 
mand made  of  the  defendant, 
and  refusal  of  payment,  on  oath, 
have  an  attachment  granted 
against  the  defendant  by  the  said 
Court  for  such  his  contempt ; 
and  that  the  said  recognizance 
shall  not  be  discharged,  till  the 
costs  80  taxed  shall  be  paid.' 


*i 


V. 

Bishop. 
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1849.        dictment,  must,  it  may  be  admitted,   be   proved   to  the 
Rbgina      satisfaction  of  the   Court;    and  the   Court  will   inquire 
into  the  facts  upon  the  question  of  costs  arising ;  Rex  v. 
Joseph  Smith  (a) ;  Rex  y.  The  Inhabitants  of  Taunton  St 
Mary(b);  Rex  v.  Commerell  and  Ellis  (c);  Rex  v.  Cook{d); 
Reg,  V.  Earl  of  Waldegrave  {e) ;    Reg.   v.   Williams  (f) ; 
Reg.  V.  Dobson  (g).     As  to  being   "  the  party  grieved,'* 
Mr.  Provis  is  not  only  the  registered  public  officer  of  the 
company,  but  also  a  shareholder;  and,  therefore,  clearly 
a  party  grieved  by  the  embezzlement  of  the  monies  of  the 
company,  which  was  the  subject  of  the  indictment.     It 
does  not  even  require  a  pecuniary  interest  in  the  subject- 
matter  of  the  offence  to  constitute  the  party,  ^  a  party 
grieved."     In  Rex  v.  TTie  Inhabitants  of  Taunton  St  Mary, 
which  was  an  indictment  for  not  repairing  a  highway, 
several  persons  were  held  entitled  to  costs,  as  being  parties 
grieved;    they  having  used   the  way  for  many  years  in 
passing  and  repassing  from  their  homes  to  the  next  market 
town,  and  being  obliged,  by  reason  of  the  want  of  repair, 
to  take  a  more  circuitous  route.     In  Reg.  v.  Dobson,  it  was 
held,  that  where  an  indictment  was  prosecuted  by  persons 
having  some  interest  in  the  subject-matter,  and  removed 
by  certiorari ;  the  prosecutors,  on  conviction,  are  entitled  to 
costs  as  parties  grieved,  though  the  expenses  of  prosecution 
have  been  paid  by  other  persons.     Nor  is  it  required  that 
the  party  should  be  named  as  prosecutor  on  the  back  of 
the  indictment ;  Rex  v.  Joseph  Smith  ;  Rex  v.  Commerell  and 
EUis.    Nor  does  it  signify  that  the  order  is  for  the  payment 
of  costs  '^to  the  prosecutor**  or  his  attorney;  if  the  party 
claiming  shew  that  he  is  in  fact  the  prosecutor;  Rex  v. 
Commerell  and  EUis.     The  real  ^*  prosecutor"  is  the  party, 
at  whose  instance,  and  at  whose  expense,  the  prosecution 
is  conducted. 

(a)  1  Borr.  54.  (e)  3  Q.  B.  341 ;  S.  C.  1  G. 

(b)  3  M.  &  S  465.  &  D.  615. 
(e)  4  M.  &  S.  303.  (/)  6  Q.  B.  273. 
(d)  I  hi.  8c  R.  526.  (g)  9  Q.  B.  302. 
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Cockbum  and  Paukkut  in  support  of  the  rule.      It  is       1849. 
conceded  by  the  other  side,  that  unless  Mr.  Provis  is  the    ^^^^[JJT^ 
**  prosecutor'*  of  this  indictment,  he  is  not  entitled  to  costs,  th- 

under the  Stat  5  &  6  Wm.  and  M.  c.  11,  s.  3;  and  it  is 
submitted  that  he  is  not  the  *^  prosecutor "  within  the 
meaning  of  that  section.  By  section  2  of  that  statute,  the 
recognizance  to  be  taken  before  allowing  a  certiorari  to  a 
defendant  to  remove  an  indictment,  roust  be  certified  into 
the  Queen's  Bench,  with  the  certiorari  and  indictment,  to 
be  there  filed ;  and  the  name  of  the  prosecutor,  if  he  be 
the  party  grieved  or  injured,  or  some  public  officer,  to  be 
indorsed  on  the  back  of  the  said  indictment.  Stokes  was 
the  party  bound  over  to  prosecute,  and  entered  into  a 
recognizance  as  prosecutor ;  and  Mr.  Provis  seems  to  have 
nothing  to  do  with  the  case,  either  as  witness  or  prosecutor. 
It  is  true,  he  says,  he  has  paid  part  of  the  expenses  of  the 
prosecution,  and  is  liable  to  pay  the  rest ;  but  those  fiicts 
alone  would  not  entitle  him  to  the  benefit  of  this  statute. 
No  case  can  be  cited  where  the  real  prosecutor  has  been 
allowed  to  come  forward  and  oust  the  nominal  prosecutor. 
If  a  party  stands  by  and  lets  another  be  bound  over  to 
prosecute,  he  cannot  afterwards  come  and  say  that  he  is 
the  real  prosecutor.  What  name  could  be  indorsed  on  the 
back  of  the  indictment,  in  compliance  with  the  second 
section  of  the  statute,  but  that  of  Stokes.  The  term 
'*  prosecutor"  is  one  well  known  to  the  law.  According 
to  the  construction  contended  for  by  the  other  side,  it  is 
only  necessary  to  shew  that  a  party  has  paid  the  costs  of 
the  prosecution,  and  is  a  party  grieved,  to  entitle  him  to 
the  costs;  without  shewing  that  he  b  '^prosecutor"  at  all. 
The  object  of  the  statute,  however,  was  to  protect  persons 
required  by  law  to  prosecute,  and  does  not  apply  to  a 
person  like  Mr.  Provis,  who  was  not  in  any  way  bound  to 
prosecute.     [They  referred  to  Rex  v.  Ingkton  (a) ;  Rex  v. 

(a)  I  Wik.  139. 
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1849.        Edwards  {a);  Bex  v.  Dewhurst{b);    Rex  v.  Inckdon(c); 
Beg.  V,  Earl  of  Waldegrave{d). 

Erlb,  J. — It  appears  to  me  that  Mr.  Provis  was  the 
*'  prosecutor"  of  this  indictment  within  the  meaning  of 
the  act  of  Parliament  Whether  or  not  he  was  "  the 
prosecutor,"  is  a  proper  matter  for  the  Court  to  inquire 
into  upon  affidavits ;  and  the  affidavits  in  this  case  satisfy 
me  upon  this  point 

The  proceedings  were  put  in  motion  by  Mr.  Provis. 
It  was  at  his  suggestion,  and  at  his  costs,  that  the  attorney 
superintended  the  preferring  the  indictment  K  an  action 
had  been  brought  against  Mr.  Provis  for  a  malicious  pro- 
secution, it  seems  to  me  there  would  have  been  little 
difficulty  in  satisfying  a  jury,  upon  these  fiurts,  that  the 
prosecution  was  in  point  of  fact  instituted  by  him. 

The  argument,  in  support  of  the  rule,  has  been  rested  on 
the  ground  that  the  ^*  prosecutor"  is  a  party  well  known  to 
the  law,  as  being  the  person  who  enters  into  a  recognizance 
to  appear  and  prosecute  the  charge  against  the  defendant ; 
and  that  because  Stokes  was  the  party  so  bound  over  to 
appear  and  prosecute,  he  was  therefore  the  ^^  prosecutor" 
of  this  indictment  It  might  certainly  be  strong  evidence 
of  the  fact,  if  unexplained ;  but  being  explained,  it  presents 
no  difficulty.  The  attorney  who  conducted  the  prosecution, 
might  be  called  to  say,  on  whose  behalf  he  conducted  the 
prosecution;  and  it  appears  that,  in  reality,  Stokes  was 
a  mere  agent  in  the  matter,  authorized  by  the  attorney 
of  Mr.  Provis.  I,  therefore,  think  that  the  party  now 
claiming  the  costs  is,  in  point  of  &ct,  ^^the  prosecutor" 
in  this  case. 

Then  does  he  fulfil  the  other  condition,  namely,  that  he 
should  be  the  ^^  party  grieved."    It  appears  that  he  is  the 

(a)  5  B.  &  Ad.  407,  (note).  (c)  1  M.  &  S.  268. 

{b)  5  B.  &  Ad.  405 ;  S.  C.  2  N.  {d)  2  Q.  B.  341. 

&  M.  253. 
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general  manager  of  the  company,  and  is  therefore  pud        1849. 
out  of  its  fiinds ;    but,  besides  that,  he  is  a  shareholder.       Reoina 
He  is,  therefore,  clearly  a  "party  grieved"  by  the  diminution       ^  *• 
of  those  funds.  The  rule  must,  consequently,  be  discharged, 
and  with  costs. 

Rule  discharged,  with  costs. 


Reoina  v.  Justices  of  Berkshire. 

I  HE  following  order,  made  under  the  3  &  4  Vict.  c.  54,  An  order  upon 
was  removed  into  this  Court  by  certiorari,  for  the  purpose  JJ^nJ^^'J^ 
of  beins:  quashed : —  t^e  payment 

^  ^  of  the  mainte- 

nance of  a 

To  the  Guardians  of  the  Newbury  Union.  criminal  lu- 

*^  natic,  under 

Berkshire,  1      Whereas  at  the  General  Quarter  Sessions  *H?*l^i?!r 

'   J.  .  c.  64,  8.  2,  did 

to  wit.  J  of  the  peace  holden  in  and  for  the  county  of  not  direct  the 
Berks,  at  Abingdon  in  the  said  county,  on  Monday,  the  « on  behalf  of 
4th  day  of  January,  1847,  upon  the  trial  of  one  John  Smith,  Jy^c^"he  ^ 
heinst  then  and  there  indicted  for  a  certain  felony  by  him  P»«per  was 

^  ^  ^  ...  chargeable: 

alleged  to  have  been  committed,  it  was  given  in  evidence  iTe^  no  ground 

that  the  said  J.  S.  was  insane  at  the  time  of  the  commission  the  order,^ 

of  such  offence,  and  the  said  J.  S.  was  thereupon  acquitted  ^^^1^^] 

of  the  said  felony  by  the  jurors  sworn  to  try  the  same ;  and  Jf^*?****"*  **>« 

,.  i»-i  T.  •!   ^"*»*»ty  of  the 

it  was  specially  found  by  the  jurors  aforesaid  on  the  said  parish;  so  that 
trial,  that  the  said  J.  S.  was  insane  at  the  time  of  the  com-  oiEAmu»  to 
mission  of  the  said  felony.     And  the  said  jurors  thereupon  JJJJ^^^"^®*" 
declared  that  they  acquitted  the  said  J.  S.  of  the  said  felony  payment  on 

/.         ,     .  .  ,  .  1        J  .        behalf  of  the 

on  account  of  such  insanity,  whereupon  it  was  ordered  by  parish,  and 
the  Court,  in  pursuance  of  the  statute,  &c.,  that  the  said  th^JJJ^  * 
J.  S.  should  be  kept  in  strict  custody  in  her  Majesty's  gaol 
at  Reading,  in  and  for  the  said  county,  until  her  Majesty's 
pleasure  should  be  known  touching  the  custody  of  the  said 
J.  S.    And  whereas  the  said  J.  S.  now  is  a  criminal  lunatic 
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kept  in  custody  in  her  Majesty's  said  gaol  at  Reading,  in 
and  for  the  said  county,  under  and  by  virtue  of  the  above 
recited  order  of  the  said  (/ourt  of  Quarter  Sessions.  And 
whereas  we,  Richard  Fellowes  and  George  Beauchamp, 
Esquires,  whose  hands  and  seals  are  hereunto  aflBzed,  two 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  have  this  day  inquired  into  the  circumstances  and 
place  of  the  last  legal  settlement  of  the  said  J.  S.,  by  the 
best  l^al  evidence  that  could  be  procured  under  the  cir- 
cumstances of  the  present  legal  disability  of  the  said  J.  S., 
and  particularly  by  the  oath  of  one  Sophia  Smith,  of  the 
parish  of  Newbury,  in  the  said  county,  widow,  the  mother 
of  the  said  J.  S.  And  whereas  it  appears  to  us,  as  well 
upon  the  oath  of  the  said  Sophia  Smith  as  otherwise,  that 
the  said  J.  S.  is  not  possessed  of  sufficient  property  which 
could  be  applied  to  his  maintenance,  and  that  the  place  of 
his  last  legal  settlement  is  the  parish  of  Newbury  aforesaid, 
in  the  said  county  of  Berks. 

Now  we,  the  said  justices,  upon  due  consideration  of  all 
and  singular  the  premises,  do  hereby  adjudge  the  parish  of 
Newbury  to  be  the  place  of  the  last  legal  settlement  of  the 
said  J.  S. 

And  whereas  the  Right  Honorable  Sir  George  Grey,  Bart., 
her  Majesty's  principal  Secretary  of  State  for  the  Home 
Department,  has,  by  writing  under  his  hand  and  seal, 
bearing  date  the  14th  day  of  September,  1848,  directed  in 
manner  and  form  following,  that  is  to  say,  **  Whereas  by 
an  act  passed,"  &c.,  (the  3  &  4  Vict,  c  54),  "  it  is  enacted," 
&c.,  (section  1  was  here  recited).  '^  And  whereas  it  has 
been  certified  to  me,  under  the  hands  of  Richard  Fellowes 
and  Geoi^e  Beauchamp,  Esquires,  two  justices  of  the  peace, 
and  under  the  hands  of  John  Bulley  and  F.  A.  Bulley, 
surgeons,  being  persons  authorized  as  aforesaid,  that  J.  S., 
who  was  at  a  quarter  sessions  of  the  peace  holden  at 
Abingdon,  in  the  county  of  Berkshire,  in  January,  1847, 
indicted  for  sheep  stealing,  and  acquitted  on  the  ground  of 
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insanity,  and  who  is  now  confined  in  Reading  gaol,  in  the 
said  county,  has  become  insane.  And  whereas  the  Lunatic 
Asyhim  at  Devises,  in  the  county  of  Wilts,  has  been  recom- 
mended to  me  as  a  fit  and  proper  receptacle  for  the  said 
lunatic.  And  whereas  it  has  been  certified  to  me  by  two 
justices  of  the  peace,  that  they  intend  to  make  an  order 
upon  the  Newbury  union  in  the  county  of  Berks,  in  which 
the  said  lunatic  has  been  adjudged  to  be  settled  for  the 
weekly  maintenance  of  the  said  lunatic  in  a  hinatic  asylum, 
I  do  hereby,  in  pursuance  of  the  act  of  Parliament  above 
recited,  authorize  and  direct  you  to  cause  the  said  J.  S.  to 
be  removed  firom  the  said  gaol  to  the  said  lunatic  asylum, 
there  to  remain  (maintenance  for  the  said  lunatic  to  be 
provided  as  aforesaid)  until  further  order  shall  be  made 
herein.  And  for  so  doing,  this  shall  be  your  warrant. 
Given  at  Whitehall,  the  I4th  day  of  September,  1848,  in 
the  twelfth  year  of  her  Majesty's  reign. 

G.  Grey,  l.  s." 

^^  To  the  keeper  of  the  gaol  at  Reading,  in  the  county 
of  Berks,  and  all  others  whom  it  may  concern.'' 

Now  we,  the  said  justices,  upon  proof  before  us  of  all 
and  singular  the  premises,  do  hereby  further  order  and 
direct  you,  the  guardians  of  the  Newbury  union,  being  an 
union  declared  by  the  poor  law  commissioners,  within 
which  the  parish  of  Newbury  aforesaid  is  comprised,  to 
pay  weekly  and  every  week,  from  and  after  the  26th  day 
of  September  next,  to  Thomas  Phillips,  the  proprietor  of 
the  said  lunatic  asylum,  the  sum  of  ten  shillings,  which  we 
do  hereby  adjudge  to  be  a  reasonable  charge  for  the  main- 
tenance of  the  said  J.  S.  in  the  said  lunatic  asylum,  and 
which  the  said  Thomas  Phillips,  the  proprietor  thereof,  is 
willing  to  receive  in  that  behalf,  for  and  during  so  long  a 
time  as  the  said  J.  S.  shall  continue  in  custody  in  the  said 
lunatic  asylum,  by  virtue  of  the  said  order  of  the  secretary 
of  state  as  aforesaid;  the  first  payment  of  the  said  weekly 
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sum  of  ten  shillings  to  commence  on  the  3rd  day  of 
October,  1848.  Given  under  our  hands  and  seals,  the 
23rd  day  of  September,  in  the  year  of  our  Lord,  1848. 

Richard  Fellowes,  u  8. 
George  Beauchamp,  l.  s. 

Fitzherbert  now  moved  for  a  rule  nisi  to  quash  the  above 
order.  The  order  ought  to  be  made  under  the  2nd  section 
of  the  3  &  4  Vict.  c.  54  (a\  and  not  under  the  7th  section, 


(a)  3  &  4  Vict.  c.  54,  8  1. 
"  That  if  any  person,  while  im- 
prisoned in  any  prison  or  other 
place  of  confinement,"  &c.,  **  shall 
appear  to  be  insane,  it  shall  be 
lawful  for  any  two  justices  of  the 
peace  of  the  county,  city,  borough, 
or  place  where  such  person  is 
imprisoned,  to  inquire,  with  the 
aid  of  two  physicians  or  surgeons, 
as  to  the  insanity  of  such  person ; 
and  if  it  shall  be  duly  certified 
by  such  justices,  and  such  phy- 
sicians or  surgeons,  that  such 
person  is  insane,  it  shall  be 
lawful  for  one  of  her  Majesty's 
principal  secretaries  of  state, 
upon  receipt  of  such  certificate, 
to  direct,  by  warrant  under  his 
hand,  that  such  person  shall  be 
removed  to  such  county  lunatic 
asylum,  or  other  proper  recep- 
tacle for  insane  persons,  as  the 
said  secretary  of  state  may  judge 
proper  and  appoint,"  &c. 

Sect.  2.  "That  in  all  such  cases 
as  aforesaid,  unless  one  of  her 
Majesty's  principal  secretaries  of 
state  shall  otherwise  direct,  it 
shall  be  lawful  for  such  two  jus- 
tices, or  any  other  two  justices 
of  the  peace  of  the  county,"  &c., 
"  where  such  person  is  impri- 


soned, to  inquire  into  and  ascer- 
tain, by  the  best  evidence  or 
information  that  can  be  obtained 
under  the  circumstances,  of  the 
personal  legal  disability  of  such 
insane  person,  the  place  of  the 
last  legal  settlement,  and  the 
pecuniary  circumstances  of  such 
person ;  and  if  it  shall  not  appear 
that  he  or  she  is  possessed  of 
sufficient  property  which  can  be 
applied  to  his  or  her  maintenance, 
it  shall  be  lawful  for  such  two 
justices,  by  order  under  their 
hands,  to  direct  the  overseers  of 
the  parish  where  they  adjudge 
him  or  her  to  be  lawfully  settled, 
or  in  case  such  parish  be  com- 
prised in  a  union  declared  by  the 
poor  law  commissioners,  or  shall 
be  under  the  management  of  a 
board  of  guardians  established 
by  the  poor  law  commissioners, 
then  the  guardians  of  such  union, 
or  of  such  parish  (as  the  case 
may  be)  to  pay  on  behalf  qf  tuck 
parish,  in  the  case  of  any  person 
removed  under  this  act,  all  rea- 
sonable charges  for  inquiring 
into  such  person's  insanity,  and 
for  conveying  him  or  her  to  such 
county  lunatic  asylum  or  recep- 
tacle for  insane  persons,  and  to 
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which  applies  only  to  criminal  Uinatics  in  gaol;  and  it  1849. 

should  state   that  the  payment  by  the  guardians  of  the  Rb^ma 

union  is  to  be  **  on  behalf  of  the  parish  of  Newbury ;"  ,    f 

JusUcei  of 

Otherwise  the  guardians,  who  are  mere   trustees  for   the  Bbrkshiee. 
purpose  of  payment,  are  not  authorized  to  charge  it  to  the 
parish,  but  must  pay  it  out  of  the  fimds  of  the  union.     If 


pay  sacb  weekly  sam  as  they  or 
any  two  justices  shall,  by  writing 
under  their  hands,  from  time  to 
time  direct,  for  his  or  her  main- 
tenance in  such  asylum  or  recep- 
tacle in  which  he  or  she  shaU  be 
confined,"  &c 

Sect  5.  '*  That  the  overseers 
of  the  parish  in  which  the  jus- 
tices shall  adjudge  any  insane 
person  to  be  settled,  or  in  case 
such  parish  be  comprised  in  a 
anion,  or  be  under  the  manage- 
ment of  a  board  of  guardians, 
then  either  the  guardians  of  such 
union  or  parish  (as  the  case  may 
be),  or  the  overseers  of  such  parish, 
may  appeal  against  such  order 
to  the  general  quarter  sessions  of 
the  peace  to  be  holden  for  the 
county,"  &c.,  '*  where  such  order 
shall  be  made,  in  like  manner 
and  under  like  restrictions  and 
regulations  as  against  any  order 
for  removal,"  &c. 

Sect  7.  **  *  And  whereas  by 
the  said  last  mentioned  act'" 
(9  Geo.  4,  c.  40)  *•  •  it  was, 
among  other  things,  enacted, 
that  it  should  be  lawful  for  two 
justices  of  the  peace  of  the  county 
where  any  person  should  be  kept 
in  custody  as  an  insane  person 
by  order  of  any  Court,  or  by  his 
Majesty's  order  subsequent  there- 
unto, to  inquire  into  and  ascertain 
the  settlement  and  circumstances 
of  such  insane  person,  and  to 


make  order  for  the  payment  of 
such  weekly  sum  for  his  or  her 
maintenance,  as  one  of  his  Ma^ 
jesty's  principal  secretaries  of 
state  should,  by  writing  under 
his  hand,  from  time  to  time  di- 
rect :  and  whereas  it  is  expedient 
that  so  much  of  the  said  act  as 
relates  to  such  direction  to  be 
given  by  such  secretary  of  state 
should  be  repealed,  and  other 
provisions  made  in  the  place 
thereof:'  be  it  therefore  enacted, 
that  so  much  of  the  said  act  as 
relates  to  such  directions  to  be 
given  by  such  secretary  of  state, 
shall  be  and  the  same  is  hereby 
repealed ;  and  that  it  shall  be 
lawful  for  such  two  justices,  by 
order  under  their  hands,  to  direct 
the  overseers  of  the  parish  in 
which  they  shall  adjudge  such 
insane  person  as  last  aforesaid  to 
be  legally  settled,  or  in  case  such 
parish  shall  be  comprised  in  a 
union  declared  by  the  poor  law 
commissioners,  or  shall  be  under 
the  management  of  a  board  of 
guardians  established  by  the 
poor  law  commissioners,  then 
the  guardians  of  such  union  or 
parish,  as  the  case  may  be,  to  pay 
such  weekly  sum  for  the  main- 
tenance of  such  person  as  they 
or  any  such  two  justices  shall, 
by  writing  under  their  hands, 
direct." 
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1849.        it  be  taken  to  be  made  under  the  7th  section,  this  conse- 
Regina       qitence  would  follow,  that  no  appeal  would  lie ;   for  the 

J    ?'  appeal  clause,  section  5,  seems  to  apply  only  to  orders 

Berkshire,    made  under  the  2nd  section. 

Cur,  adv.  vulL 

Erle,  J. — A  rule  nisi  for  quashing  an  order  on  the 
guardians  of  the  Newbury  union  to  pay  the  maintenance 
of  a  criminal  lunatic  in  an  asylum,  was  moved  for  on  the 
ground  that  such  order  did  not  direct  the  payment  to  be 
"  on  behalf  of  the  parish." 

But  inasmuch  as  the  order  recites  all  the  facts  establishing 
the  liability  of  the  parish,  so  that  a  payment  in  obedience 
to  such  order  will  be  a  payment  on  behalf  of  the  parish, 
and  chargeable  thereto;  and,  as  a  new  order  containing 
the  required  addition  would  only  have  the  effect  of  ex- 
pressing more  clearly  this  liability,  I  see  no  suflScient 
reason  for  quashing  the  present  order.  The  nile  is, 
therefore,  refused. 

Rule  refused. 


Reqina  v.  Justices  of  Peterborough. 

A  parish,  upon  A  RULE  had  been  obtained  in  Michaelmas  Term  last, 
of  removal  w^  Calling  upou  the  justiccs  of  Peterborough  to  shew  cause 
aervcd,  ap.         ^jjy  ^  ^^  ^f  mandamus  should  not  issue  directed  to  them, 

pealed  against  "^  ' 

the  order.  On    commanding  them  to  enter  continuances  and  hear  an  appeal 

toe  aoDeal 

coming  on  to  against  an  order  of  removal  of  certain  paupers  from  the 
appellants*  ®  parish  of  Peterborough,  in  the  county  of  Northampton,  to 
were  called       ^^  parish  of  Gretton,  in  the  same  county. 

npon  to  prove  ^  •' 

the  order  of 

removal,  which,  according  to  the  practice  of  the  sessions,  they  were  bound  to  do,  but  which 
they  could  not  do,  as  the  original  order  had  not  been  served,  but  only  a  copy,  and  they  had 
given  no  notice  to  produce  the  original,  so  as  to  admit  secondary  evidence  of  it.  The  sessions 
accordingly  dismissed  the  appeal.  On  the  following  day,  the  paupers  were  removed ;  upon 
which  the  appellants  again  appealed,  and  on  the  appeal  coming  on  to  be  tried,  and  being  found 
to  be  against  the  same  order  aa  the  former  appeal,  the  sessions  dismissed  it  on  that  ground. 
Held,  on  motion  for  a  mandamus  to  compel  the  sessions  to  hear  the  appeal,  that  the  sessions, 
acting  upon  a  reasonable  practice  in  their  Court,  were  entitled  to  dispose  of  the  firet  appeal,  after 
the  heanng  was  entered  upon ;  and  having  done  so,  that  there  was  no  further  right  of  appeal  on 
the  reraovu  of  the  pauper. 
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It  appeared  uix>n  the  affidavits,  that  an  order  for  the 
removal  of  certain  paupers  from  the  parish  of  Peterborough 
to  the  parish  of  Gretton,  in  the  county  of  Northampton, 
had  been  made  on  the  25th  of  March,  1848 ;  against  which 
the  overseers  of  the  parish  of  Gretton  lodged  an  appeal  at 
the  sessions  held  at  Peterborough,  on  the  29th  of  June,  in 
the  same  year.  On  the  appeal  being  called  on,  the  respon- 
dents required  the  appellants  to  prove  the  order  of  removal. 
It  appeared  that  the  latter  had  been  served  with  a  copy  only 
of  the  order,  and  had  given  no  notice  to  produce  the  original 
order,  which  had  not  been  filed  in  Court.  The  practice  of 
the  sessions  required  that  the  appellants  should  prove  the 
order  of  removal  against  which  they  appealed,  if  called  upon 
to  do  so  by  the  respondents;  and  as  they  could  not  do  this, 
the  justices  dismissed  the  ^peal.  On  the  following  day,  the 
paupers  were  removed  under  the  same  order;  and  on  the 
20th  of  August,  the  appellants  treating  the  actual  removal 
as  a  fresh  grievance,  gave  fresh  notice  and  grounds  of  appeal. 
The  appeal  came  on  for  trial  at  the  quarter  sessions,  on 
the  19th  of  October,  when  the  respondents  objected  that 
the  appellants  having  already  once  appealed  against  the 
order,  and  their  appeal  having  been  dismissed,  they  could 
not  have  a  second  appeal.  The  sessions  were  of  that 
opinion,  and  refiised  to  hear  the  appeal  Upon  which  the 
present  rule  had  been  obtained ;  against  which 


1849. 


Reg  IN  A 

V. 

Justices  of 
Peter- 

BOEOUOH. 


Butt  and  WorUedge  now  shewed  cause.  The  sessions,  it 
is  submitted,  acted  rightly  in  dismissing  the  appeal  on  both 
occasions.  Numerous  cases  have  decided  that  the  quarter 
sessions  are  the  proper  judges  of  their  own  rules  of  practice, 
and  that  where  the  sessions  have  acted  in  conformity  to 
them,  this  Court  will  not  interfere  to  review  their  decision, 
unless  the  rule  is  so  manifestly  unreasonable,  as  to  be 
illegal ;  Rex  v.  Justices  of  Suffolk  {a) ;  Reg.  v.  Justices  of 


VOL.    VI. 


(a)  6  M.  &  S.  57. 

L    L 


D.  ^  r«» 
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Montgomeryshire  {a\  and  Reg.  v.  Justices  of  Warwickshire  (b). 
In  Reg.  v.  Justices  of  Sussex  (c),  the  very  same  point  arose 
as  in  the  present  case.  There  the  appellants  were  called 
upon  to  prove  the  order  of  removal,  which  they  could  not 
do,  as  the  original  order  was  not  in  Court,  and  they  had 
given  no  notice  to  the  respondents  to  produce  it,  so  as  to 
let  in  secondary  evidence.  Their  appeal  was  consequently 
dismissed.  Mr.  Justice  Patteson,  before  whom  the  case  was 
argued,  on  a  motion  for  a  mandamus,  after  time  taken  to 
consider  his  judgment,  there  held  that  this  Court  would 
not  interfere.  That  case  is  expressly  in  point,  and  the 
Court  cannot  grant  the  present  application  without  over- 
ruling it  But  in  the  present  case  it  will  be  said,  that  the 
appellants  were  entitled  to  a  ifresh  appeal  when  the  actual 
removal  of  the  paupers  took  place.  That,  however,  it  is 
submitted,  is  not  so.  No  doubt,  it  is  well  settled  that  the 
parties  u|X)n  whom  the  order  of  removal  is  served,  may 
treat  the  service  of  the  order  itself  as  the  grievance,  and 
appeal  against  it ;  or  wait  till  the  actual  removal  takes  place, 
and  then  appeal;  Reg.  v.  Recorder  of  Leeds  (d).  But  they 
cannot  appeal  first  against  the  order,  and  when  that  appeal 
is  dismissed,  appeal  a  second  time  on  the  removal  In  Reg. 
V.  The  Inhabitants  of  Oundle  {e\  where  an  appeal  against 
an  order  of  removal  was  dismissed,  subject  to  a  case,  on  the 
ground  that  no  statement  of  grounds  of  appeal  had  been 
given  to  the  respondents,  and  a  second  appeal  was  entered 
and  respited  at  the  same  sessions;  and  afterwards,  on  its 
coming  on  to  be  tried,  the  sessions,  on  finding  that  the 
order  appealed  against  was  the  same  as  in  the  first  appeal, 
dismissed  the  appeal  without  further  hearing,  this  Court 
refiised  to  interfere  with  their  decision.  In  Reg.  v.  Justices 
of  Middlesex  (f),  the  appellants  gave  notice  of  appeal,  within 


(a)  Ante,  vol.  3,  p.  119. 

(b)  6  Q.  B.  750. 

(c)  9  Dowl.  125. 
((2)  S  Q.  B.  623. 


(e)  3  a  B.  363 ;  S.  a  2  6. 

&  D.  77. 
(/)  9  Dowl.  163,  170. 
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twenty-one  days  after  service  of  the  order,  but  did  not 
prosecute  the  appeal ;  and  a  considerable  time  afterwards, 
when  an  actual  removal  took  place,  gave  a  ft'esh  notice  of 
appeal;  and  the  Court  there  granted  a  mandamus  to 
compel  the  justices  to  hear  the  appeal,  as  no  appeal  had 
been  previously  heard  on  the  matter.  Mr.  Justice  Pattesouj 
in  that  case,  in  giving  judgment,  said,  **  I  have  no  doubt, 
that  if  the  appellant  parish  had  lodged  and  prosecuted  an 
appeal,  in  pursuance  of  their  notice,  and  had  failed,  whether 
on  a  point  of  form  or  on  the  merits,  and  the  pauper  had 
afterwards  been  removed,  as  the  79th  section  directs,  the 
appellant  parish  could  not  have  appealed  again."  In  Rex  v. 
The  Justices  of  the  JFest  Riding  (a),  a  power  of  appeal  was 
given  by  17  Geo.  3,  c.  106,  on  certain  conditions ;  and  it 
was  held,  that  if  the  quarter  sessions  dismissed  the  appeal 
without  entering  into  the  merits,  because  the  conditions 
had  not  been  comptied  with,  and  confirmed  the  conviction, 
such  judgment  was  conchisive,  and  the  party  could  not 
lodge  a  second  appeal  against  the  same  conviction,  though 
within  the  time  limited  by  the  statute.  [They  referred  also 
to  Reg.  V.  Inhabitants  of  Stayley  (&).] 


1849. 


Regtna 

Juitioesof 
Pbtee- 

BOROUOH. 


Pashley^  in  support  of  the  rule.  In  Rex  v.  The  Justices 
of  the  West  Riding^  the  appellant  had  not  complied  with  a 
condition  precedent  to  appeal,  required  by  the  act  of  Par- 
liament Here  proof  of  the  order  of  removal  is  not  a  con- 
dition precedent  It  seems  scarcely  right  that  a  preliminary 
objection,  of  a  purely  technical  kind  like  the  present,  should 
be  held  to  be  binding  upon  the  parties,  the  same  as  if  the 
case  had  been  decided  upon  the  merits.  [Erie,  J. — Reg. 
▼•  Justices  of  Sussex  (c)  is  a  specific  adjudication  upon 
this  point ;  and,  sitting  alone,  I  cannot  be  asked  to  review 
that  decision.]      Then,  it  is  submitted,  that  the  sessions 


(a)  3  T.  R.  776.  &  D.  676. 

{b)  3  Q.  B.  357 ;  S.  C.  2  6.  (e)  9  Dowl.  126. 

L  L  2 
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were  wrong  in  refusing  to  hear  the  second  appeal.  It  is 
conceded^  that  the  parish  against  whom  an  order  of  removal 
is  procured,  may  appeal  either  against  the  order,  or  wait 
till  the  actual  removal,  and  then  appeal  The  first  api)eal 
against  the  order  not  having  been  heard  upon  the  merits, 
must  be  taken  as  an  abortive  appeal ;  and  the  appellants 
were  in  the  same  state  as  if  thej  had  not  appealed  at  all 
against  the  order ;  and  were,  therefore,  at  liberty  to  appeal 
when  the  actual  removal  took  place.  The  decision  in  Reg. 
V.  Justices  of  Middlesex  {a)y  is  in  favour  of  the  view  now 
contended  for.  There  a  notice  of  appeal,  upon  service  of 
the  order,  was  given :  but  nothing  done  upon  it ;  and  on 
an  actual  removal,  a  second  notice  of  appeal  was  given ; 
and  the  justices  having  refused  to  hear  the  second  appeal, 
this  Court  compelled  them  to  do  so.  The  opinion,  attributed 
to  Mr.  Justice  Patteson,  that  if  the  appellants  had  lodged 
and  prosecuted  their  first  appeal,  and  failed,  ^'  on  a  point 
of  form,"  '^  the  appellant  parish  could  not  have  appealed 
again,"  is  no  doubt  entitled  to  great  weight;  but  was  not 
necessary  for  the  decision  in  Reff,  v.  Justices  of  Sussex  (b). 
In  Reff.  V.  Justices  of  West  Riding  (c),  the  parish  on  whom 
the  order  of  removal  was  served  had  appealed  against  the 
order,  and  afterwards  abandoned  the  appeal ;  and  they  were 
held  to  be  entitled  to  appeal  again  when  the  paupers  were 
actually  removed.  The  stat  13  &  14  Car.  2,  c.  12,  s.  2, 
says,  that  persons  aggrieved  ^'may  appeal"  to  the  quarter 
sessions ;  not  that  they  shall  have  ^'  an  appeal"  [Erle^  J. — 
Yes,  but  does  that  mean  that  they  '^  may  appeal"  twice  ?] 
They  may  endeavour  to  appeal  twice.  [-Brfc,  J. — Yes, 
and  if  there  had  only  been  an  endeavour  to  appeal  in  the 
first  instance  in  this  case,  I  should  have  decided  in  your 
favour;  but  I  cannot  think  that  after  the  appeal  being 
entered  and  called  on  for  trial,  and  the  case  commenced, 


(a)  9  Dowl.  163,  170. 
(6)  Id.  p.  125. 


(c)  5  a  B.  i ;  S.  C.  3  G.  &  D. 
176. 
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it  caD  be  said  that  the  party  has  had  no  appeal     Pashley 
referred  also  to  Rex  v.  JtLStiees  of  Staffordshire  (a),] 

Cur.  adv.  vuU. 

Erle,  J.,  afterwards  delivered  judgment. — The  decision 
in  this  case  depends  upon  whether  the  justices  acted,  on 
the  first  appeal,  according  to  a  reasonable  practice  in  their 
Court,  in  requiring  the  appellants  to  prove  the  original 
order.  I  am  of  opinion  they  did  so  act,  and  that  the 
quarter  sessions  were  entitled  to  dispose  of  the  appeal,  after 
the  hearing  was  entered  upon;  and  that  the  first  appeal 
was  therefore  disposed  of  according  to  law.  The  appeal 
then  having  been  once  disposed  of,  when  that  decision  was 
given ;  I  am  of  opinion  that  no  new  right  of  appeal  arose 
on  the  actual  removal  of  the  paupers.  ^Fhe  rule  must, 
therefore,  be  discharged. 

Rule  discharged. 

(a)  4  A.  &  E.  842 ;  S.  C.  6  N.  &  M.  477. 
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Freeman  v.  Rosuer. 

f^  ARRING  TON  moved  for  a  rule  calling  on  the  de-  The  rule  that 
fcndant  to  shew  cause  why  the  Master  should  not  review  entitT/h^sclf 
his  taxation  in  the  above  cause.  *°  have  the 

costs  of  Wit- 
It  appeared  that  this  was  an  action  of  debt  to  recover  a  nesses  allowed 

on  taxation, 
must  have 
previouslj  actually  paid  them,  applies  as  well  to  the  case  of  a  plaintiff  who  sues  in  forma 
pauperis,  as  to  that  of  any  other  plaintiff. 

An  order  was  made  in  the  usual  form  under  Reg.  Gen.,  Hilary  Term,  4  Wm.  4,  Pt.  L  r.  20, 
that  the  costs  of  proving  certain  documents  not  admitted  by  the  defendant,  and  which  should 
**  be  proved  at  the  trial  to  the  satisfaction  of  the  Judge  or  other  presiding  oflBcer,  certified  by  his 
indoreement  thereon,**  should  bo  paid  by  the  defendant,  in  any  event.  At  the  trial,  in  consequence 
of  the  admission  of  the  defendant's  counsel,  the  documents  were  not  proved,  and  no  certificate 
was  given.  Held,  on  motion  to  review  the  taxation,  that  the  Master  acted  rightly  in  refusing  to 
allow  the  costs  of  witnesses  to  prove  the  documents. 

Held  also,  that  the  plaintiff  having  failed  in  the  action,  was  not  entitled  to  the  costs  of  a 
witness  whose  evidence  was  applicable  to  an  issue  on  which  ho  succeeded,  but  who  was  also 
called  to  support  one  on  which  he  failed. 
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1849.        sum  of  18/.  19^.  Id.  for  work,  labour^  and  materials,  &c.; 
"^p^^^^^^^     and  that  the  plaintiff  had  been  admitted  to  sue  in  forma 
f-  pauperis.     The  defendant  had  pleaded,  except  as  to  10«., 

never  indebted,  a  set  off,  and  payment;  and  as  to  that 
sum,  payment  into  Court.  Issue  having  been  joined,  the 
plaintiff,  before  proceeding  to  trial,  took  out  a  summons, 
calling  on  the  defendant  to  admit  certain  documents ;  and 
the  defendant  refusing  to  admit  them,  the  learned  Judge 
before  whom  the  summons  was  heard,  made  an  order  in  the 
usual  form,  under  Reg.  Gen.,  Hilary  Term,  4  Wra«  4,  r.  20, 
that  the  costs  of  proving  the  documents  specified  in  the 
plaintiff's  notice,  which  should  *^  be  proved  at  the  trial  to 
the  satisfaction  of  the  Judge  or  other  presiding  officer, 
certified  by  his  indorsement  thereon,  should  be  paid  by 
the  defendant,  whatever  might  be  the  result  of  the  cause." 
At  the  trial,  the  plaintiff  had  a  verdict  on  the  first  issue, 
and  the  defendant  on  the  other  issues.  The  documents 
were  not  proved  at  the  trial,  in  consequence  of  the  admis- 
sion of  the  defendant's  counsel.  The  Judge  did  not  give 
any  certificate.  On  taxation  of  the  costs,  the  Master  dis- 
allowed the  costs  of  two  witnesses  called  by  the  plaintiff 
to  support  the  first  issue,  because  they  had  not  been 
actually  paid  their  expenses  by  the  plaintiff.  He  also 
disallowed  the  costs  of  witnesses  called  to  prove  the 
documents ;  and  also  a  witness  who  was  called  as  well  to 
support  the  first  issue,  as  to  disprove  the  defendant's  plea 
of  set-off.  It  appeared  upon  the  affidavits,  that  the  plaintiff 
had  paid  one  witness  his  costs  since  the  taxation. 

Carringtoru  The  rule  that  all  witnesses  must  be  actually 
paid  before  the  costs  of  their  attendance  can  be  allowed  on 
the  taxation  of  costs,  cannot  apply  to  the  costs  of  witnesses 
in  favour  of  a  pauper  plaintiff.  If  it  b  a  condition  prece- 
dent to  a  witness's  costs  being  allowed  on  taxation,  that  he 
must  be  actually  paid  by  a  man  not  worth  5il,  it  is  quite 
clear,  that  in  many  cases  the  costs  could  never  be  allowed 
at  all.    The  plaintiff  states  that  he  paid  as  long  as  he  could; 


0. 
BOSHRI. 
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and,  as  a  proof  of  bona  fides,  he  states  that  he  has  actually  1849. 
paid  one  witness  since  the  taxation.  With  respect  to  the  paKEMAK 
other  witnesses,  it  was  not  certified  by  the  Judge  before 
whom  the  cause  was  tried,  that  they  had  proved  the  docu- 
ments, because  the  admission  of  the  defendant's  counsel 
rendered  the  proof  unnecessary.  The  plaintiff  was,  at 
any  rate,  entitled  to  the  expenses  of  the  witness  called  to 
prove  the  first  issue  on  which  he  succeeded ;  although  his 
evidence  might  also  be  applicable  to  other  issues  on  which 
he  did  not  succeed. 

Cur.  adv.  vult 

Erle,  J.,  delivered  judgment — A  review  of  taxation 
was  moved  for  on  the  ground  that  the  claim  for  expenses 
of  two  witnesses  was  disallowed,  by  reason  of  the  not  having 
been  paid  to  them  before  taxation ;  and  it  was  contended 
that  the  rule  requiring  such  previous  payment,  ought  to  be 
relaxed  in  &vour  of  pauper  plaintifls,  who  are  unable  to 
make  the  advance. 

But  it  appears  to  me  that  this  ground  is  insufficient 
The  law  requires  such  previous  payment  to  prevent  the 
witnesses  being  defrauded  by  the  attorney.  In  the  taxation 
of  costs  in  a  pauper  cause,  the  attorney  alone  is  immediately 
interested ;  and  as  the  privileges  intended  for  the  benefit  of 
the  poor  have,  according  to  experience,  been  used  by  some 
attorneys  as  instruments  of  extortion,  the  precautions  against 
fraud  should  not  be  relaxed  in  favour  of  the  attorneys  for 
paupers. 

A  second  ground  for  a  review  was,  that  the  expenses  of 
witnesses  to  prove  documents  had  been  disallowed,  where  a 
Judge's  order  for  the  costs  of  proof  of  such  documents  had 
been  made,  and  the  proof  was  not  given  at  the  trial,  in 
consequence  of  the  admissions  made  by  the  defendant's 
counsel  rendering  it  unnecessary.  But  such  costs  are  due 
only  in  case  of  the  Judge  at  the  trial  certifying  that  the 
proof  was  to  his  satisfaction,  and,  as  there  was  no  certificate, 
they  were  properly  disallowed. 
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1S49. 


Fbbemam 

V, 

R08HEB. 


A  tbircl  ground  was,  that  one  of  the  witnesses  to  these 
documents  was  also  a  witness  upon  the  issue  found  for  the 
plaintiff;  but  inasmuch  as  the  plaintiff  failed  in  the  action, 
and  succeeded  only  on  one  issue,  he  has  no  right  to  the 
costs  of  a  witness  applicable  both  to  the  issue  on  which  he 
succeeded,  and  to  an  issue  on  which  he  failed. 


Rule  refused. 


Between 


And  between 


In  re  an  Arbitration, 
William  Smith  and  Another,  plaintifis, 

and 
Henry  Reece,  defendant 
Henrt  Reece,  plaintiff, 

and 
William  Smith  and  Another,  defendants. 

Al  rule  had  been  obtained  in  Michaelmas  Term  last, 
calling  upon  the  plainti£fs  in  the  first  mentioned  cause,  and 
the  defendants  in  the  last  mentioned  cause,  to  shew  cause 
why  the  two  awards  or  certificates  made  between  the 
parties,  and  the  judgments  signed  in  pursuance  thereof^ 
should  npt  be  set  aside,  upon  several  grounds  (a). 

(a)  The  grounds   are   sufl^ciently  stated   in  the  argaments  and 
judgment. 

joined,  with 

power  to  the  arbitrator  to  make  "  an  award  or  certificate."  The  arbitrator  delivered  two  pavers, 
containing  two  certificates  for  the  two  causes  -.  Held^  on  motion  to  set  aside  the  certificates,  that 
it  might  be  intended  that  the  papers  were  made  at  the  same  time ;  and,  if  so,  thej  would  be  one 
instrument,  containing  the  decision  of  each  cause,  written  on  separate  paper  for  the  purpose  of 
being  applied  to  the  separate  causes. 

By  an  order  of  reference  at  nisi  prius,  a  general  verdict  was  found  for  the  plaintiff  in  a  cause 
in  which  there  were  several  issnes,  subject  to  the  award  or  certificate  of  an  arbitrator,  **  the  costs 
of  the  cause  to  abide  the  event,*'  and  the  arbitrator,  by  bis  certificate,  directed  that  the  verdict 
found  should  stand,  and  the  damages  be  reduced  to  a  certain  sum  :  Held,  on  motion  to  set  aside 
the  certificate,  that  a  specific  finding  on  each  issue  was  not  necessary. 

Where  a  Judge's  order,  made  by  consent  of  the  parties,  in  a  cause  in  which  it  was  qot  clear 
that  issues  had  been  joined,  authorized  **  final  judgment  or  judgment  as  in  case  of  nonsuit,  to  be 
signed  by  the  plaintiff  or  defendants,  as  the  case  may  be,  or  in  such  manner,  or  upon  such  terms, 
as  may  bo  decided  by  the  award  or  certificate  of  the  arbitrator;'*  the  Court  refused,  on  motion 
to  set  aside  a  certificate  of  the  arbitrator  "  that  final  iud^raent  should  be  signed  for  the  defendants 
ia  this  cause,**  as  being  uncertain,  and  not  specifically  disposing  of  the  issues. 


A  general 
vcndict  was 
taken  for  the 
plaintiff  on  all 
the  issues  in 
an  action, 
subject  to  a 
reference  of 
that  and 
another  cross 
action  between 
the  same 
parties,  in 
which  issue 
had  not  been 
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It  appeared  upoD  the  affidavits  in  sapport  of  the  rule,  1849. 
that  the  first  action  was  in  indebitatus  assumpsit  for  work 
and  labour,  goods  sold  and  delivered,  and  money  due  on 
an  account  stated;  to  which  the  defendant  had  pleaded: 
first,  the  general  issue;  secondly,  payment;  and  thirdly,  a 
set-off.  The  plaintifls  joined  issue  on  the  first  plea,  and 
traversed  the  two  others,  on  which  issues  were  joined.  The 
second  was  a  cross  action  in  special  assumpsit  The  first 
count  was  for  a  breach  of  contract  in  not  making  an  iron 
retort ;  and  the  second  count  was  for  breach  of  contract  in 
supplying  an  insufficient  iron  retort  The  defendants 
pleaded :  first,  the  general  issue ;  secondly,  and  thirdly,  as 
to  the  first  count,  traverses  of  certain  allegations  in  the 
declaration ;  fourthly,  as  to  the  first  count,  performance ; 
fifthly,  as  to  the  first  count,  that  the  defendants  delivered  a 
certain  iron  retort,  which  the  plaintiff  accepted  in  satisfaction 
and  discharge  of  their  promises ;  sixthly  and  seventhly,  to 
the  second  count,  traverses  of  allegations  in  that  count  Issue 
was  not  joined  in  the  second  action  until  after  the  making 
of  the  order  of  nisi  prius,  presently  mentioned ;  and  it  did 
not  appear  what  was  the  form  of  replication.  When  the  first 
mentioned  action  came  on  to  be  tried  at  the  sittings  after 
Easter  Term,  1848,  at  Westminster,  a  verdict  was  taken 
for  the  plaintiffs  by  consent,  subject  to  the  certificate  of  a 
gentleman  at  the  Bar;  to  whom  the  cross  action  was  at 
the  same  time  referred  by  the  following  order  of  nisi  prius: 

Smith  and  Another  -v      "  It  is  ordered  by  the  Court,  and 
against  >  by   and   with   the   consent   of  the 

Reece.  J  parties,"  &c.,  "  that  the  jury  find  a 

verdict  for  the  plaintifls,  damages  \50l  and  costs  40^., 
subject  to  the  award  or  certificate,  order,  arbitrament,  final 
end  and  determination  of,"  &c.,  "  to  whom  this  cause  and 
the  cross  action  between  the  said  parties  arc  hereby  referred ; 
so  as  the  said  arbitrator  do  make  and  publish  his  award  or 
certificate  in  writing  of  and  concerning  the  matters  thereby 
referred,  ready  to  be  delivered  to  the  said  parties,"  /5fc.,  "  on 
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1849.  or  before  the  fourth  day  of  Trinity  Term  next;  with  liberty 
for  the  said  arbitrator  under  his  hand  in  writing  at  the  foot 
hereof  to  enlarge  the  time  for  making  hb  said  award  or 
certificate." 

The  order  contained  the  other  usual  formal  clauses;  and 
provided  that,  **  by  and  with  the  like  consent,  the  costs  of 
the  causes  should  abide  the  event  and  determination  of  the 
said  award  or  certificate." 

On  the  same  day,  the  parties  went  before  a  Judge  at 
Chambers,  who  made  the  following  order: 

Reece  ^      ''Upon  hearing  the  attorneys  or 

V.  >  agents  on  both  sides,  and  by  con- 

Smith  and  Another.  J  sent,  I  do  order  that  final  judgment, 
or  judgment  as  in  case  of  nonsuit,  be  signed  in  this  action 
by  the  plaintiff  or  defendants,  as  the  case  may  be,  or  in 
such  manner  or  upon  such  terms  as  may  be  decided  by  the 
award  or  certificate  of,"  &c,  **  the  arbitrator  to  whom  this 
cause,  together  with  the  action  of  Smiih  and  Another  v. 
Reece  is  referred,  pursuant  to  order  of  nisi  [nrius.     Dated 

the  13th  day  of  May,  1848. 

"J.  Patteson." 

On  the  17th  of  July  following,  the  time  for  making  the 
certificate  having  been  duly  enlarged,  the  arbitrator  made 
the  following  certificates  on  separate  pieces  of  paper: 

^'  In  the  Queen's  Bench. 
*^  Between  William  Smith  and  Benjamin  English,  plaintifis, 

and 
Henry  Reece,  defendant. 
**  I  hereby  certify  that  the  verdict  found  for  the  plaindfis 
in  this  cause  shall  stand,  and  I  direct  that  the  damages 
therein  mentioned  shall  be  reduced  to  fifty^iine  pounds, 
nineteen  shillings,  and  four  pence. 

"Witness    H.  W.  B.  (Signed)     A.  &  D." 
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<<  In  the  Queen's  Bench.  1 849. 

**  Between  Henry  Reece,  plaintiff^ 

and 
William  Smith  and  Benjamin  English,  defendants. 
*'I  hereby  certify  and  direct  that  final  judgment  shall  be 
signed  for  the  defendants  in  this  cause. 
"Dated  this  17th  day  of  July,  1848. 

'•Witness    aw.  B.  (Signed)    A.  &  D." 

£nawle$  and  Wtbiter  now  shewed  cause.  Ilrst,  the 
arbitrator  had  power  to  make  two  certificates;  one  under 
the  order  of  nisi  prius,  the  other  under  the  Judge's  order 
referring  the  second  action.  But  it  is  not  necessary  to 
contend  that  he  had  this  power,  as  it  does  not  aj^ar  that 
there  are  two  certificates;  and  if  in  effect  they  amount  only 
to  one,  it  cannot  signify  that,  for  the  sake  of  convenience, 
they  are  on  two  separate  pieces  of  paper.  They  may  have 
been  written  on  one,  and  divided  afterwards.  Secondly,  the 
award  of  final  judgment,  to  be  signed  for  the  defendants  in 
the  second  action,  is  no  excess  of  authority ;  as  power  is 
expressly  given  by  the  Judge's  order,  which  is  made  by 
consent  of  both  parties.  And  this  forms  an  answer  also 
to  another  objection,  namely,  that  the  issues  in  the  second 
action  are  not  specifically  disposed  of.  Thirdly,  the  issues 
in  the  first  cause  were  sufficiently  disposed  o^  by  the 
certificate  of  the  arbitrator  that  the  verdict  for  the  plaintiffs 
should  stand.  In  the  case  otKUbum  v.  KUbnm  (a),  which 
will,  no  doubt,  be  relied  on  in  support  of  the  objection,  no 
verdict  was  taken.  In  Brooks  v.  Parsons  (&),  it  is  true,  a 
verdict  was  taken,  but  the  terms  of  the  reference  there 
were  special,  which  distinguishes  that  case  fix)m  the  present. 
The  same  answer,  in  addition  to  the  one  above  given,  ap- 
plies to  the  objection,  namely,  that  the  issues  in  the  second 
action  were  not  specifically  disposed  of.     Besides,  it  does 


(a)  13  M.  &  W*  671 ;  S.  C.  ante,  voL  2,  p.  633. 
(6)  Ante,  vol.  1,  p.  691. 
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1841). 


not  appear  that  there  were  any  issues  joined  in  the  second 
action.  Waddle  v.  Dovmman{a)y  and  Adam  v.  Rowe(b\ 
are  authorities  to  shew  that  the  certificate  is  sufficient. 
[They  referred  also  to  Baurhe  v.  Ueyd{c)\  DreMser  v. 
Stansfidd  (d),  and  Cramer  v.  Chtni  («).] 

W.  H.  Watsan  (with  whom  was  Wilkins,  Seijt.),  in  support 
of  the  rule.  The  arbitrator  had  power  to  make  but  one 
certificate  in  the  two  actions,  and  when  he  had  made  one 
of  the  certificates  in  question,  by  signing  it  in  the  presence 
of  the  attesting  witness  as  his  certificate,  he  was  functus 
officio,  and  had  no  power  to  go  on  to  make  the  other. 
These  are  two  separate  instruments,  for  there  is  an  attesting 
witness  to  each.  The  certificate  in  the  second  action  is 
bad,  in  directing  **  final  judgment"  to  be  signed,  without 
saying  what  judgment  is  intended.  All  that  the  arbitrator 
had  a  right  to  do  under  the  Judge's  order,  if  he  found  for 
the  defendants,  was  to  direct  a  judgment  of  nonsuit  The 
words  '^  final  judgment"  in  the  Judge's  order  applied  to  a 
finding  for  the  plaintiiF.  [Erle^  J. — There  are  the  words 
'*  or  in  such  manner  or  upon  such  terms  as  may  be  decided 
by  the  certificate  of  the  arbitrator"].  As  to  the  third  point, 
the  cases  shew  that  the  issues  should  have  been  specifically 
disposed  of;  Breaks  v.  Parsan8(f);  Kilbum  v.  Ktlbum{g)\ 
Caaper  v.  Langd€n  (A) ;  Baurhe  v.  Llayd ;  England  v. 
Davison  (i);  Pearson  v.  Archbold  {k)\  Stanehewer  v.  Far- 
rar  (/).  The  case  of  Waddle  v.  Daumman  is  distinguish- 
able, as  there,  by  the  order  of  reference,  the  arbitrator  was 
to  find  a  fact  one  way  or  the  other,  and  the  verdict  to  be 


(a)  12  M.  &  W.  562;   S.  C. 
ante,  vol.  1,  p.  560. 
(Jb)  Ante,  vol.  3,  p.  331. 

(c)  10  M.  &  W.  550;    S.  C. 
2  Dowl.  452,  N.  S. 

(d)  14  M.  &  W.  822. 

(c)  15  M.  &  W.  310;   S.  C. 
div.  nom,  ante,  vol.  3,  p.  672. 
(/)  Antfi,  vol.  1,  p.  691. 


ig)  13  M.  &  W.  671 ;  S.  C. 
aiUe,  vol.  2,  p.  633. 

(A)  9  M.  &  W.  60 ;  S.  C.  1 
Dowl.  392,  N.  S. 

(t)  9  Dowl.  1052. 

(k)  11  M.  &  W.  477;  S.  C. 
2  Dowl.  1018,  N.  S. 

(/)  6  Q.  B.  730. 
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entered  accordingly.  In  Adam  v.  Rawe,  the  question  turned        1849. 
simply  upon  what  the  arbitrator  meant  in  his  award,  when 
he  spoke  of  the  issue  ^firstly"  joined  between  the  parties. 
The  same  objection  applies  to  the  certificate  in  the  second 
action. 

Cur,  adv.  vulL 

Erls,  J.y  delivered  judgment — In  the  first  action  a 
verdict  was  taken  for  the  plaintifis  on  all  the  issues,  subject 
to  a  reference  of  this  and  the  other  cause,  with  power  to  the 
arbitrator  to  certify.  The  arbitrator  delivered  two  papers 
containing  two  certificates  for  the  two  causes ;  and  it  has 
been  objected  that  he  had  power  to  make  only  one  certificate. 

The  answer  is,  that  it  may  be  intended  that  the  papers 
were  made  at  the  same  time ;  and  if  so,  they  would  be  one 
instrument  containing  the  decision  of  each  cause,  written 
on  separate  papers  for  the  purpose  of  being  applied  to  the 
separate  causes. 

It  was  fiirther  objected,  that  a  certificate  for  ^*  final  judg- 
ment" for  the  defendants  in  the  second  action  was  an  excess 
of  authority,  as  it  did  not  specify  the  kind  of  judgment ; 
but  the  answer  is,  that  the  Judge's  order,  which  had  been 
made  to  increase  the  power  of  the  arbitrator  in  this  action, 
authorizes  a  certificate  in  these  terms. 

It  was  further  objected,  that  each  issue  in  the  first  cause 
was  not  disposed  of  by  certifying  that  the  verdict  found  for 
the  plaintifis  should  stand;  such  verdict  being  in  efiect 
stated  in  the  order  of  reference  to  be  on  all  the  issues;  and 
it  was  contended,  first,  that  all  the  issues  did  not  comprise 
each  issue,  for  which  Brooks  v.  Parsons  was  cited;  and 
secondly,  that  non  assumpsit  was  divisible,  where  there 
were  several  counts,  as  in  this  case,  and  should  be  specifically 
disposed  of  in  respect  of  each  count ;  for  which  KUbum  v. 
KUbum  was  cited. 

The  answer  is,  that  the  decision  of  all  the  issues,  is  a 
decision  of  each;  and  the  decision  of  the  whole  of  one 


Smith. 
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1849.  issue,  is  a  decision  of  all  the  parts  of  that  one.  In  Brooks 
Y.  Parsons  (a)f  there  appears  to  have  been  one  count  and  two 
pleas,  each  of  which  were  necessarily  disposed  of  by  the 
award  for  the  plaintiff;  and  I  am  not  aware  of  any  other  de- 
1^^^  cision  that  a  specific  finding  on  each  issue  is  necessary,  when 
a  general  finding  disposes  of  each  issue  without  possible 
ambiguity ;  and  Cooper  v.  Langdon  {b) ;  WUUams  ▼.  Mauls- 
dale  (c) ;  Dresser  v.  Stansfield{d) ;  SUmehewer  v.  Farrar{e\ 
per  Lord  Dfnrnan;  Hunt  ▼•  Hunt(f);  AvdeU  v,Croddard(ff\ 
tend  to  a  different  conclusion;  and  Adam  v,Rowe{h)  shen-s 
that  a  finding  for  the  plaintiff  on  a  divisible  general  issue 
comprises  each  sub-division  thereof. 

Here  the  certificate  adopts  in  terms  the  finding  of  the 
jury,  and  no  should  be  as  operative  as  a  verdict ;  Cromer  v. 
Churt  (t).  For  this  reason  the  present  case  is  distinguish- 
able from  KUbum  v.  KiBmm{K)i  where  the  award  was  of  a 
sum  of  money,  without  in  terms  deciding  the  issue ;  and  it 
appears  to  me  probable  that,  on  this  ground,  there  is  a 
distinction  between  the  present  case  and  Brooks  v.  Par' 
sons. 

It  was  further  objected,  that  a  certificate  for  final  judg- 
ment for  the  defendant  in  the  second  action  was  uncertain, 
because  there  were  a  number  of  pleas,  each  of  which  re- 
quired to  be  specifically  disposed  of;  but  there  are  several 
answers : — 

First,  that  the  Judge's  order  in  this  case  specifically 
authorizes  this  finding. 

Secondly,  that  it  is  not  clear  that  issues  had  been  so 
joined  as  to  be  capable  of  being  specifically  disposed  of; 
see  Wynne  v.  Edwards (J)\  Eardley  v.  Steer  {m). 

(a)  Ante,  vol.  1,  p.  691.  C^)  11  L.  J.,  N.  S.  C.  P.  123. 

{b)  9  M.  &  W.  60.  (h)  Ante,  vol.  3,  p.  331. 

(c)  7  M.  &  W.  134.  (f)  15  M.  8t  W.  310. 

(d)  14  M.  &  W.  822.  (k)  13  M.  &  W.  671. 

(e)  6  a  B.  730.  (/)  12  M.  &  W.  708. 
(/)  6  Dowl.  442.  (m)  4  DowL  423. 
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Thirdly,  that  a  general  finding  for  the  defendant  would     ^   1849. 
be  intended  to  be  on  all  the  issues ;  Cooper  v.  Langdon. 

Fourthly,  that  if  the  costs  of  certain  issues  were  left  in 
uncertainty,  it  would  be  better  to  hold  the  award  valid, 
subject  to  the  successful  party  allowing  to  his  opponent  Ruci 
the  costs  of  all  such  issues ;  see  Morgan  v.  Smitk  (a) ;  sioth. 
England  v.  Damson  (&) ;  Leermng  v.  F^imley  (c).  This 
method  is  preferable  to  holding  the  award  void,  as  it  would 
prevent  waste  of  costs,  and  for  other  causes. 

Rule  discharged. 


(«)  1  Dowl.  617,  N.  S.  (c)  6  B.  &  Ad.  403. 

(b)  9  DowL  1053. 


Phillips  v.  Don. 

JLiUTT  moved  to  enter  an  exoneretur  on  the  bail  piece  Wberaan 
which  had  been  given  in  this  action,  on  the  ground  of  a  ^y^^^^  ^ 
variance  in  the  statement  of  the  cause  of  action  in  the  jJjJJ^SrwT*^ 
affidavit  to  hold  to  baiL  and  in  the  declaration.  under  ^ 

1  &2yiet. 

It  appeared  that  a  Judge's  order  had  been  obtained  c  110,1.3, 
under  the  1  &  2  Vict  c.  110,  s.  3,  for  a  capias  to  issue  tobeon^a 
against  the  defendant;   and  accordingly,  upon  that  writ  ^jJ*^^*J'^^i 
issuing,  a  bail  bond  had  been  entered  into,  and  the  de-  the  dedantioii 
fendant  released.     The  affidavit  of  debt  upon  which  the  ^£^11^ 
Judge's  order  was  obtained,  stated  that  the  defendant  was  tbe^ckmn^' 
indebted  to  the  plaintiff  in  60£,  as  indorsee  of  a  bill  of  ^fuMd,  on 

^  ^  ^  ^  ^  motion,  to 

exchange.  The  declaration,  which  had  been  since  delivered,  dischu^  the 

r      •        u'li     c        1.  bail,  on  the 

was  on  a  foreign  bill  ot  exchange.  ground  of 


Tanance. 


Butt  now  submitted,  that  the  debt  in  the  affidavit  being 
on  a  bill  of  exchange,  and  the  declaration  on  a  foreign  bill 
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of  exchange,  there  was  such  a  variance  between  the  cause 
of  action  sworn  to,  and  the  one  now  declared  on,  as  entitled 
the  bail  to  be  discharged.  There  is  no  doubt,  that  where  a 
substantial  difference  does  exist,  the  bul  are  discharged  (a); 
and  the  one  question  is,  does  such  a  difference  exist  in  the 
present  case  ?  [-Brfc,  J. — Is  not  the  term  "  bill  of  exchange" 
nomen  generalissimum,  and,  therefore,  including  a  foreign 
bill  of  exchange  ?]  In  Armani  v.  Castrique  {b)^  the  plain- 
tiff declared  upon  a  bill  of  exchange,  and  it  was  held  that 
that  must  mean  an  inland  bill  So  here  the  affidavit 
describes  the  cause  of  action  as  on  a  bill  of  exchange, 
which  must  mean  an  inland ;  whilst  the  declaration  is  on 
a  foreign  bill  of  exchange. 

Erle,  J. — The  statement  in  the  affidavit  must  be  taken 
with  reference  to  the  ordinary  meaning  of  the  language 
used;  and  I  do  not  think,  that  on  a  statement  that  the 
defendant  is  indebted  to  the  plaintiff  on  a  bill  of  exchange, 
it  is  anj  variance  that  the  declaration  should  describe  it  as 
a  foreign  bill.  At  any  rate,  it  is  not  such  a  variance  as  will 
discharge  the  bail. 

Motion  refused. 


(a)  See  1  Chit.  Archb.  631,  7th  ed. ;  792,  8th  ed. 

(b)  Ante,  vol.  2,  p.  432;  S.  C.  13  M.  &  W.  443. 
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1849. 

J0NE8  V.  Pritcuard. 

(The  same  PlaintiiF  against  the  same  Defendant  in  six 

other  actions.) 

M  HIS  was  a  rule  calling  upon  the  plainti£f  to  shew  cause  Wbere  the 
why  all  proceedings  in  the  above  actions,  except  in  the  one  Ero^Saeven 
to  which  the  defendant  had  appeared  and  pleaded,  should  dj^®"^"^  **^ 

,  '^^  *^  tions  for  seyen 

not  be  stayed  until  after  the  trial  of  that  one.  different  pub. 

It  appeared  that  the  plaintiff  had  brought  seven  different  game  UbcU 

actions  against  the  defendant,  for  seven  distinct  publications  J^'^dgfend- 

of  the  same  libel  to  different  persons.     That  the  defendant  ant;  the  Court 

had  appeared  in  all  the  actions,  and  had  pleaded  to  one,  ceedings  to  be 

amongst  others,  a  plea  of  justification.  th^Mtioi^* 

except  one, 
until  that  one 

Sir  F,  Thesiger  shewed  cause.  There  is  no  authority  for  had  been  tried, 
this  application.  The  Court  will  only  stay  proceedings  in 
cases  where  a  second  action  b  vexatiously  or  oppressively 
brought  for  the  same  cause.  Here,  each  act  of  publication 
is  a  distinct  offence.  Each  action  is,  therefore,  for  a  different 
cause,  and  the  result  of  one  would  not  decide  the  others. 

Cockbum  and  Tomlinsoriy  in  support  of  the  rule.  The 
cases  in  which  the  Court  will  interfere  to  stay  proceedings 
ID  several  actions,  are  to  be  found  collected  in  2  Chit  ArcKb. 
1203,  8th  ed.  There  is  no  case  precisely  in  point ;  but  rules 
of  equitable  expediency  like  the  present,  must  apply  to 
shifting  circumstances.  The  plaintiff  can  have  no  object, 
but  that  of  vexation,  in  bringing  separate  actions  for  what 
he  might  have  included  in  one.  If  the  plaintiff  were  to 
succeed  in  one,  and  recover  substantial  compensation,  he 
would  only  be  entitled  to  nominal  damages  in  the  others. 
That  shews  that  the  object  is  merely  to  visit  the  defendant 
with  costs.  Where  two  or  more  actions  are  brought  by 
the  same  plaintiff  against  different  defendants  on  the  same 

VOL.    VI.  MM  Un  h  \^ 
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1849.        policy  of  insurance,  the  Court  will  order  them  to  be  con- 
J0NE8        solidated  at  the  instance  of  the  defendants ;  HolUngsioorth 
»•  V.  Brodrick  (a).     Where  three  actions  were  brought  against 

three  obligors  of  a  joint  and  seyeral  bond,  conditioned  for 
the  good  behaviour  of  the  manager  of  a  joint  stock  banking 
company,  the  Court,  after  the  declarations  were  delivered, 
on  motion  by  the  defendants,  ordered  that,  the  plaintiff 
proceeding  in  whichever  of  the  actions  he  should  select, 
proceedings  in  the  other  two  should  be  stayed  until  the 
first  was  tried,  the  defendants  undertaking  to  be  bound  by 
the  event  of  the  cause  first  tried ;  Anderson  v.  Towgood{h). 

Cur.  adv.  vtdt. 

Erle,  J.,  afterwards  delivered  judgment. — It  appeared 
that  seven  actions  were  brought  for  the  same  alleged  libel 
published  to  different  persons,  which  might  have  been 
comprised  in  one  action;  and  the  defendant  has  moved 
that  the  proceedings  shall  be  stayed  in  all,  except  one, 
until  that  one  shall  have  been  tried. 

It  is  clear  that  the  multiplying  of  actions  which  might 
be  combined,  is  a  great  waste  of  cost  and  time ;  and  the 
plaintiff  has  not  alleged  that  any  purpose  would  be  obtained 
by  the  course  he  has  already  adopted,  beyond  imposing  the 
cost  of  litigation  on  the  defendant.  If  there  b  authority 
for  it,  there  can  be  no  doubt  that  the  application  is  well 
founded  in  reason.  The  case  of  Anderson  v.  Towffood,  and 
the  practice  of  consolidating  actions  against  insurers,  were 
referred  to  as  precedents. 

In  Girling  v.  Alders  (c)  it  is  said,  that  as  the  plaintiff 
might  have  joined  all  his  causes  of  action  in  one  action, 
he  ought  to  have  done  so,  and  not  put  the  defendant  to 
unnecessary  vexation.  And  in  Re  Aykroyd  (d),  the  Comt 
citing  that  case,  speak  of  the  reason  as  satis&ctory,  and 
decide  against  the  right  of  bringing  several  actions  in  the 

(c)  4  A.  &  K  646 ;  S.  C.  6  N.  (c)  I  Ventr.  73. 

&  M.  240.  (d)  1  Exch.  479 ;   S.  C.  mUe, 

(b)  1  a.  B.  245.  vol.  6,  p.  701. 
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County  Court  for  matters  which  might  be  united  in  one 
action  in  the  superior  Courts ;  because  the  County  Court 
could  give  no  adequate  relief  by  consolidating  them  in  the 
exercise  of  their  equitable  jurisdiction,  as  a  superior  Court 
would.  This  appears  to  me  sufficient  authority.  I  am, 
therefore,  of  of»nion  that  the  Court  has  the  power,  and 
ought  to  make  the  rule  absolute. 

Rule  absolute. 


1849. 


Jones 

V. 

Pbitchard. 


Between 


Between 


In  re  an  Arbitration 
Samuel  Llotd  the  Younger,  and  Others, 

and 
Joseph  Spittle. 

In  re  an  Arbitration 
Samuel  Addison 

and 
Joseph  Spittle. 


J  N  the  first  mentioned  case,  a  rule  had  been  obtained  in  Bv  a  deed  of 
Michaelmas  Term  last,  calling  upon  J,  Spittle  to  shew  ^tween°8.  L. 
cause  why  he  should  not  pay  a  sum  of  888/1  5*.  under  an  •"^  f  •  8.»  *fter 

•^  *^  •'  reciting  that 

award*  J*  S.  bad  com- 

It  appeared  that  by  a  deed  of  submission  made  between  passes  upon, 
Lloyd  and   Others,  his  partners,   of  the   one   part,  and  Jhewiilof 
J.  Spittle  of  the  other  part,  after  reciting  that  J.  Spittle  J^j^'**""'"^* 

S.  L.,  it  was 
referred  to  two  arbitrators  to  award  what  amount  should  be  paid  by  J.  S.  for  these  injuries ; 
**  the  costs  and  charees  of  the  agreement,  and  the  costs.  Sec,  of  and  attending  or  incident  to  the 
arbitration  or  award,  including  the  payment  to  be  made  to  the  said  referees  and  their  umpire," 
&c,  "  to  be  borne  and  paid  by  J.  S.,  and  to  be  awarded  accordingly.**  The  award  found  the 
•mount  to  be  paid  by  J.  S.  for  the  value  of  the  injuries  to  be  888/.  5«. ;  and  that  the  costs  inci- 
dent, &C.  to  the  award,  "  including  the  payment  to  be  paid  to  us  the  said  referees,  amounting  in 
the  whole  to  the  sum  of  36L  16«.  4d.,  should  he  paid  by  the  said  J.  S.  to  Bir.  J.  O.,  at  the  office 
of,"  &c.,  '*oa  the  delivery  of  this  our  award.'*  There  was  no  mention  made  as  to  the  costs  of 
the  agreement  of  reference.  A  rule  having  been  obtained  calling  on  J.  8.  to  shew  cause  why 
he  should  not  pay  the  sum  of  888/.  5s. :  Held,  that  it  was  no  answer  that  the  costs  of  the  agree- 
ment of  reference  were  not  included  in  the  award ;  or  that  the  costs  of  the  reference  and  the 
award  were  awarded  in  one  sum ;  or  that  they  were  awarded  to  a  stranger :  as  the  damages  wore 
clearly  separable  from  the  costs ;  and  the  award  might  be  enforced  as  to  the  former,  without 
reference  to  the  latter. 

Where  the  time  for  making  an  award  had  been  duly  enlarged,  but  by  mistake  appeared  in  the 
recital  of  the  award  to  have  been  enlarged  after  the  time  for  doing  so  had  expired :  EMd  no 
ground  for  refusing  to  enforce  the  award. 

M   M   2 
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1849.  had  committed  certain  trespasses  upon,  and  had  worked 
j^  ^         and  gotten  the  coal  out  of  certain  mines,  the  property  of 

L1.0YD  Lloyd  and  his  partners,  it  was  referred  to  two  arbitrators, 
Spittle.  and,  in  case  of  their  difference,  to  an  umpire,  to  award 
and  determine  what  amount  should  be  p^d  for  the  injuries 
so  sustained  and  the  expenses  of  proof,  and  to  settle  the 
matters  in  dispute.  There  was  a  clause  in  the  deed  to 
the  following  effect:  "And  the  costs  and  charges  of  this 
agreement,  and  the  costs  and  charges  and  expenses  of,  and 
attending  or  incident  to  the  said  arbitration  or  award, 
including  the  payment  to  be  made  to  the  said  referees  and 
their  umpire,  and  for  any  proo&  that  may  be  required  by 
them,  shall  be  borne  and  paid  by  the  said  J.  Spittle,  and 
shall  be  awarded  accordingly."  The  award  was  made  by 
the  arbitrators  on  the  30th  of  March,  1830,  who  awarded 
"  that  the  said  J.  Spittle  shall  pay,  or  cause  to  be  paid,  unto 
the  said  S.  Lloyd,  J.  F.  Foster,  L.  Foster  and  S.  Lloyd,  on 
the  1st  day  of  May,  1848,  between  the  hours  of  nine  and 
twelve  in  the  forenoon,  at  the  office  of  Mr,  C.  Hunt, 
situate  in  Wednesbury,  the  sum  of  888/1  5«.,  as  and  for  the 
value  of  the  coal  worked  and  gotten  by  the  said  J.  Spitde 
from  and  under  the  said  two  pieces  of  land  at  Kingshill, 
in  the  said  parish  of  Wednesbury,'*  &c.,  "  belonging  to  the 
said  S.  Lloyd,  J.  F.  Foster,  L.  Foster,  and  S.  Lloyd,  after 
deducting  therefrom  the  expenses  of  carrying  and  raising, 
but  not  of  working  and  getting  the  same ;  and  for  the  ex- 
penses incurred  by  them,  the  said  S.  Lloyd,  J.  F.  Foster, 
L.  Foster,  and  S.  Lloyd,  in  proving  the  several  trespasses 
committed  by  the  said  J.  Spittle ;  and  that  such  sum  of 
888/.  5s.  shall  be  accepted  by  the  said  S.  Lloyd,  J.  F.  Foster, 
L.  Foster,  and  S*  Lloyd,  in  full  satisfaction  thereof  accord- 
ingly. And  we  do  further  award  that  the  costs,  charges, 
and  expenses  of,  and  attending  or  incident  to  the  said 
arbitration  or  award,  including  the  payment  to  be  made 
*to  us,  the  said  referees,  amounting  in  the  whole  to  the 
sum  of  36/.  168.  4(/.,  shall  be  paid  by  the  said  J.  Spittle 
to  Mr.  John  Orion,  at  the  office  of  Messrs.  Ingleby  and 
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Wragge,  in  Bennett's  Hill,  Birmingham,  on  the  delivery  of       1849. 
this  our  award." 

Huffk  Hill  now  shewed  cause.  It  is  submitted  that  the 
award  is  bad,  or,  at  any  rate,  its  validity  is  doubtfiil ;  and 
the  Court  will  not,  unless  an  award  be  clearly  good,  enforce 
it  by  a  motion  of  this  kind,  but  will  leave  the  parties  to 
their  remedy  by  action.  By  the  agreement  of  reference, 
**  the  costs  and  charges  of  this  agreement,"  &c.,  are  to  be 
borne  and  paid  by  J.  Spittle,  ^'and  shall  be  awarded 
accordingly."  That  must  mean  that  they  shall  be  ^^  ascer- 
tained," and  awarded.  The  award,  therefore,  is  bad  for 
not  awarding  the  costs  of  the  agreement  of  reference. 
Secondly,  it  is  bad  for  awarding  the  costs  in  one  entire 
sum,  those  which  might  be  due  to  the  arbitrators,  and 
those  which  might  be  due  to  the  other  party ;  Robinson  v. 
Henderson  (a).  Thirdly,  it  is  bad  for  awarding  the  costs 
to  be  paid  to  a  stranger ;  Dyer^  242,  (a).  [J^rfc,  J. — The 
rule  does  not  call  upon  Spittle  to  pay  the  costs,  but  merely 
the  amount  awarded  by  way  of  damages.]  It  renders  the 
award  not  final ;  Wykes  v.  Shipton  (ft).  [JErhy  J. — By  the 
agreement  of  reference.  Spittle  is  to  pay  the  costs  at  all 
events.  Can  he  complain  now  that  be  is  not  called  on  to 
pay  them  ?  In  all  the  cases  in  which  an  objection  like  this 
has  been  taken,  it  has  been  by  the  party  who  was  entitled 
to  the  costs.]  The  objection  is  often  taken  on  applications 
to  set  aside  an  award.  Here,  the  Court  is  only  asked  not 
to  enforce  it 

Lushf  in  support  of  the  rule.  No  objection  is  made  to 
the  award  as  far  as  the  amount  awarded  in  respect  of  the 
subject-matter  is  concerned,  and  the  award  is  only  sought 
to  be  enforced  as  to  that  sum.     It  is  not  contended  that 


(a)  6  M.  &  S.  376. 

(6)  3  N.  &  M.  240;  S.  C.  8  A.  &  E.  246,  n.  (a). 
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1849.       the  objections  taken  would  be  any  ground  for  setting  aside 

■^^^        the  award ;  and,  therefore,  they  can  be  no  answer  to  this 

Lloyd      application.     The  finding  as  to  the  costs  may  be  separated 

Spittle,      from  the  rest  of  the  award.     In  Bedam  v.  Ckrkson  {a\  the 

arbitrator  awarded  a  sum  to  be  paid  to  a  stranger;   but 

although  the  award  as  to  that  was  bad,  the  Court  held  the 

award  as  to  the  rest  sufficient     The  case  in  Dyer,  242  (a), 

was  not  where  the  costs  merely  of  the  award  had  been 

directed  to  be  paid  to  a  stranger. 

Cur.  adv.  vuU. 


In  re  Arbitration  between  Addison  and  Spittle. 

J.M  this  case  a  similar  rule  had  been  obtained  to  that  in 
the  former  case.  A  similar  deed  of  submission  had  been 
entered  into,  and  a  similar  award  (&)  made,  directing  the 
payment  of  1334J1  9^.,  and  a  sum  of  37Z.  3«.  4dL  for  costs, 
in  the  same  terms  as  in  the  former  award.  The  time  for 
making  the  award  had  been  duly  enlarged  at  the  proper 
period ;  but  in  the  recital  of  the  award  it  appeared  to  have 
been  made  ailer  the  time  for  so  doing  had  elapsed. 

H.  Hill  now  shewed  cause,  and  renewed  the  objections 
taken  in  the  former  case.  There  is  this  further  objection, 
that  here  the  award  is  bad  on  the  face  of  it ;  the  time  for 
making  it,  appearing  to  have  been  enlarged,  afler  the  time 
limited  for  doing  so,  had  expired.  It  is  true,  that  upon 
referring  to  the  rule  of  Court,  the  mistake  appears ;  but  in 
Bemey  v.  Read  (c)  it  was  held,  that  a  rule  making  an  agree- 
ment of  reference  a  rule  of  Court,  is  not  evidence  of  the 
agreement  to  refer. 

(a)  I  Ld.  Raym.  123.  not  noticed  in  the  judgment,  it 

(6)  There  was  a  slight  diflfer-      is  here  omitted, 
ence  in  the  award,  but  as  it  was         (c)  7  Q.  B.  79. 
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Lush  was  heard  in  support  of  the  rule.  With  reference  ^  1849. 
to  the  last  objection,  the  Court,  it  is  submitted,  will  not 
give  any  effect  to  it,  as  the  agreement  of  reference  has  been 
made  a  nile  of  Court;  and  that  could  only  be  done  upon 
an  affidavit  of  the  time  for  making  the  award  having  been 
duly  enlarged. 

Cur.  adv.  vuiL 


Erle,  J.,  afterwards  delivered  the  following  judgments. 

In  re  Arbitration  between  Llotd  and  Spittle. 

On  shewing  cause  against  a  rule  for  payment  of  damages 
awarded,  it  was  contended  that  the  validity  of  the  award 
was  doubtful ;  because  the  costs  of  the  agreement  to  refer 
were  not  included  in  the  award,  and  because  the  costs  of 
the  reference  and  the  award  were  awarded  in  one  sum,  and 
because  they  were  awarded  to  a  stranger. 

It  is  not  necessary  to  decide  whether  these  objections  are 
valid,  because  the  motion  is  made  only  in  respect  of  the 
damages  without  the  costs. 

If  the  fact  b  that  this  award  is  defective  in  the  part 
relating  to  costs,  it  is  so  far  a  relief  to  the  defendant,  as 
he  is  by  the  submission  made  liable  to  them  at  all  events; 
and  where  the  damages  are  clearly  separable  from  the  costs, 
there  are  authorities  for  enforcing  the  award  for  the  damages, 
either  without  the  costs,  or  on  condition  of  allowing  the 
costs,  said  to  be  undisposed  of,  to  the  opponent;  Morgan 
V.  Smith  (a) ;  England  v.  Davison  (&) ;  In  re  Leeming  and 
Feamley  (c). 

(a)  1  DowL  617»  N.  S. ;  S.  C.  (6)  9  Dowl.  1052. 

9  M.  &  W.  427.  (c)  6  B.  &  Ad.  403. 
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1849. 


In  re  Arbitration  between  Addison  and  Spittle. 

In  this  case  there  is  the  same  answer  to  the  same  objec- 
tionsy  and  to  the  additional  objection,  that  the  date  of  the 
enlargement  of  the  time  is  misrecited  in  the  inducement 
to  the  award. 

The  answer  is,  that  the  recital  is  evidence  only,  and  is 
not  an  essential  part  of  the  award ;  and,  as  in  truth  the 
enlai*gement  was  valid,  this  mistaken  recital  is  no  ground 
for  refusing  to  enforce  the  award. 


Rule  absolute  in  both  cases. 


Holmes  v.  The  London  and  South  Western  Railway 

Company. 


{In  the  full  Court), 

1  HIS  was  a  rule  calling  on  the  defendants  to  shew  cause 
why  the  judgment  signed  in  the  above  cause,  and  all  sub- 
sequent proceedings,  should  not  be  set  aside  for  irregularity. 
The  affidavit,  upon  which  the  rule  was  obtained,  stated 
*^  that  the  writ  of  trial  in  this  cause  was  issued  on  the  4th 
of  November  last,  and  that  the  day  originally  inserted  for 
the  return  of  such  writ  was  the  8th  of  January,  1849  ;  that 
notice  of  trial  was  given  for  the  14th  of  December  last; 
that  the  trial  was  put  off  from  the  said  14th  of  December 
last  to  the  4th  of  January  instant,  in  consequence  of  the 
"at  the  return  want  of  time  to  try  the  action  on  the  first  mentioned  day, 

of  any  such  "^  •' 

writ,"  in  the 

18tb  section  of  the  3  &  4  Wm.  4,  c.  42,  mean  at  the  return  day  named  in  the  writ. 

Therefore,  where  upon  a  writ  of  trial  before  the  sheriff,  the  verdict  was  returned  for  the 
defendant,  who  proceeded  to  tax  his  costs  and  sign  judgment,  before  the  return  day  named  in 
the  writ,  although  after  the  actual  return  of  the  writ  by  the  sheriff:  Held,  that  the  judgment  so 
signed  was  irregular. 

The  sheriff  has  no  power  to  accelerate  or  postpone  the  return  of  a  writ  of  trial. 


An  aflBdavit 
in  support  of 
a  motion  to 
set  aside  a 
judgment  for 
irregularity, 
stale<l  that  the 
judgment  was 
signed  **  this 
day."  Helff, 
that  the  jurat 
of  the  affidavit 
might  be 
looked  to  in 
order  to  fix 
the  date. 
The  words 
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and  that  the  plaintiff  obtained  an  order  to  amend  the  teste        1849. 
and  return  of  the  writ,  in  pursuance  of  which  he  altered      HoLitEs 
the  date  of  the  return  of  such  writ  from  the  8th  to  the       lo^'^on 
22nd  of  January  instant ;  that  he,  this  deponent,  designedly     and  Souih 
named  the  said  22nd  of  January  as  the  return  day,  in  order  Railway  Ck>. 
that  in  the  event  of  a  verdict  being  found  for  the  defend- 
ants, the  plaintiff  might,  before  the  defendants  could  sign 
judgment,  obtain  funds  to  pay  the  costs;  that  the  cause 
was  tried  on  the  4th  of  January  instant,  and  a  verdict  found 
for  the  defendants;  that  on  the  12th  of  January  instant, 
the  plaintiff's  attorney  was  served  with  notice  of  taxing 
costs;   and  that  he,  this  deponent,  did,  on  this  13th  of 
January,  previous  to  making  this  affidavit,  search  the  judg- 
ment book  in  the  office  of  the  Masters,  and  found  that 
judgment  was  signed  against  the  plaintiff  by  the  defendants 
this   day ;    that  no  certificate  for  speedy  execution  was 
granted  by  the  sheriff."    The  jurat  was  in  the  following 
form, — "  Sworn,  at  my  Chambers,"  &c.,  "  this  13th  day  of 
January,  1849.     Before  me,  W.  Erlb.'* 

Helps  shewed  cause.  There  is  a  preliminary  objection. 
The  affidavit  does  not  shew  the  date  when  the  judgment, 
which  it  is  sought  to  set  aside,  was  signed.  It  merely  says 
**  this  day,"  but  no  date  is  added.  The  jurat  cannot  be 
referred  to,  to  aid  this  defect ;  as  was  decided  by  this  Court 
in  the  present  Term,  in  Foster  v.  TcUtersall  (a).    There  the 

(a)  FosTBK  V,  Tattbrsall. 
Cor.  Lord Dennum,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  and  Wighinumt  J. 

On  the  second  day  of  the  present  Term, 

Pashley  moved  to  set  aside  the  writ  of  summons  in  this  cause,  and 
the  copy  and  service  thereof,  for  irregularity.  The  affidavit  upon 
which  the  motion  was  made  stated,  that  "  on  Monday,  the  4th  of 
December  instant,  he,  the  deponent,  was  served  with  the  paper 
writing  hereunto  annexed,  marked  (A).,  purporting  to  be  a  writ  of 
summons,*'  &c.    The  jurat  was  in  the  usual  form,  "  Sworn  at,"  &c.. 
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1 849.  date  in  the  affidavit  was  described  as  **  Monday,  the  4th  of 
Houf B8  December  instant ;"  and  it  was  held  that  the  jurat  could 
.   ^'  not  be  referred  to  to  shew  that  the  month  of  December, 

LoNooir 

and  South  1848,  was  meant.  That  case  was  decided  on  the  authonty 
Railway  Co.  of  a  previous  case  of  Hughes  v.  Brcwne  (a),  and  the  decision, 
it  is  submitted,  is  correct  in  principle.  The  deponent  may 
swear  to  the  affidavit  and  go  away,  and  the  jurat  be  added 
afterwards.  In  point  of  fact,  he  seldom  sees  the  jurat. 
How  could  an  indictment  for  peijury  be  framed  on  an 
affidavit  where  the  only  date  referred  to  is  that  of  the  jurat, 
which  is  a  statement  made  by  an  officer  of  the  Court,  and 
for  the  correctness  of  which  the  deponent  ought  not  to  be 
held  liable. 

Should,  however,  the  Court  be  of  opinion  that  the  affi- 
davit is  sufficient,  the  judgment,  it  is  submitted,  is  r^ular. 
The  writ  of  trial  was,  in  point  of  fiu;t,  returned  before  the 
judgment  was  signed.     The  3  &  4  Wul  4,  c.  42,  a.  18, 

"  the  5th  day  of  December,  1848,  before  me,  C.  D.,  a  commissioDer," 
&c.  A  similar  application  to  the  present  had  been  made  to  a  learned 
Judge  at  Chambers,  when  a  preliminary  objection  was  taken  that 
the  affidavit  was  defective,  in  not  containing  a  date ;  and  the  case  of 
Hughes  v.  JBroume,  ante^  vol.  1,  p.  788,  was  relied  on  in  support  of 
the  objection ;  and  the  learned  Judge,  on  the  authority  of  that  case, 
refused  the  application.  It  is  submitted  that  the  affidavit  is  sufficient. 
The  word  "  instant"  refers  to  the  month  in  which  the  affidavit  was 
sworn,  and  the  jurat  shews  that  that  was  the  **  month  of  December, 
1848."  The  Ck>urt  will  assume  that  the  commissioner  has  done  bis 
duty,  and  affixed  the  jurat  at  the  time  when  the  affidavit  was  actually 
sworn ;  and  the  deponent  swearing  in  the  month  of  December,  1848, 
to  a  fact  as  happening  **  on  the  4th  of  December  instant,"  would  be 
guilty  of  perjury ;  if  he  knew  that  it  did  not  take  place  in  that  month 
of  that  year.    [He  referred  to  Prince  v.  Nicholson^  5  Taunt  333.] 

The  Court  said  (6),  that  however  unwillingly  they  might  yield  to 
the  objection,  they  were  bound  to  do  so,  as  there  was  authority  for  it; 
and  that,  as  observed  by  Maule,  J.,  in  the  case  of  Hughes  v.  Brewne, 
the  jurat  was  no  part  of  the  affidavit,  and  the  deponent  might  never 
have  seen  it. 

Rule  refused. 

(a)  Ante,  vol.  1,  p.  788 ;  S.  C.  6  M.  &  G.  751 ;  7  Scott,  N.  R.  517. 

(6)  Lord  Denman,  C.  J.,  Patieson,  J.,  Coleridge,  J.,  and  W^htmam,  J. 


HILARY   TERM,    12   VICT.  539 

enacts,  **  that  at  the  return  of  any  such  writ  of  inquiry,  or  1849. 
writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  costs  holmes 
shall  be   taxed,  judgment  signed,  and  execution   issued  *'• 

forthwith,  unless  the  sheriff,"  &c.,  ^*  shall  certify"  '^  that  and  South 
judgment  ought  not  to  be  signed,"  &c.  It  is  true  that  the  Railway  Ca 
return  day  of  the  writ  had  not  then  arrived;  but  it  is  sub- 
mitted, that  the  actual  return  of  the  writ  is  su£Bcient  to 
justify  signing  judgment  according  to  the  words  of  the 
statute.  [^Hlffhimanf  J. — Can  the  sheriff  return  the  writ 
before  the  return  day  ?  According  to  that,  it  would  give 
him  the  power  of  ordering  speedy  execution.]  The  inten- 
tion of  the  act  is  to  favour  speedy  execution.  In  Billing 
T.  RaUton  (a),  where  the  plaintiff,  issuing  a  writ  of  trial, 
had  made  it  returnable  on  the  first  day  of  Easter  Term 
following,  and  the  trial  was  had  on  the  16th  of  January, 
and  a  verdict  returned  for  the  defendant;  the  Court,  on 
the  motion  of  the  defendant,  ordered  the  sheriff  to  return 
the  vnit  forthwith.  In  Nicholh  v.  Chambers  (i),  the  plaintiff 
having  obtained  a  verdict  on  a  writ  of  trial  before  the  sheriff, 
taxed  his  costs,  and  signed  judgment  the  same  day ;  and  it 
was  held  that  the  judgment  was  regular.  In  that  case  it  is 
true,  the  same  objection  as  is  taken  here,  was  not  raised ; 
nor  does  it  appear  from  the  report  when  the  writ  was 
returnable. 

Jayce^  in  support  of  the  rule.  As  to  the  objection  that 
the  jurat  cannot  be  looked  to  to  supply  the  defect  of  date 
in  the  affidavit,  if  it  be  held  valid,  scarcely  any  affidavit  will 
be  found  to  be  correct,  and  numerous  applications  will  be 
made  to  set  aside  proceedings  for  similar  defects.  The 
objection,  it  is  understood,  has  been  taken  in  the  Courts 
of  Exchequer  (c)  and  Common  Pleas,  since  the  case  of 
Foster  v.  Tatt€rsall{d\  and  has  not  prevailed.  There  would 
be  no  difficulty  in  indicting  a  party  for  perjury  on  such  an 

(a)  Aute,  vol.  2,  p.  77 1  •  (c)  See  Craig  v.  lAoyd^  ante, 

{h)  I  Cr.,  M.  &  R.  385  ;  8.  C.      p.  487. 
2  Dowl.  693.  id)  Ante,  p»  537,  n.  (tf). 
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1849.        affidavit.     It  is  desirable  that  one  uniform  practice  should 
^^'^^      '    be  adopted  in  all  the  Courts  on  this  subject 

V. 

and  South         Lord  Denman,  C.  J. — We  will  consult  the  Judges  of 
RailwI^^Co.  ^^^  other  Courts  upon  this  preliminary  objection^  before 
we  hear  you  further  in  support  of  the  rule. 

Cur.  adv.  vulL 

Afterwards,  on  the  last  day  of  Term, 

Lord  Denman,  C.  J.,  said,  in  the  case  of  Faster  v. 
TattersaU  (a),  we  were  referred  to  a  case  of  Hughes  v. 
Browne  (&),  as  deciding  that  the  jurat  of  an  affidavit 
cannot  be  looked  at  to  supply  a  date  omitted  in  the  body 
of  the  affidavit.  In  consequence,  however,  of  its  since 
being  intimated  to  us  that  the  Judges  of  the  other  Courts 
entertained  some  doubts  concerning  the  propriety  of  our 
decision,  our  Brother  Wigkhnan  has  spoken  to  the  Judges 
of  the  other  Courts,  and  they  all  concur  in  opinion  that 
the  jurat  may  be  looked  to  for  the  date  of  a  fact  in  the 
affidavit.  My  Brother  Maule  says,  that  the  report  of 
Hughes  v.  Braume  is  mistaken  with  reference  to  the 
facts  of  that  case  (c).  Our  wish  in  deciding  Faster  v. 
Tattersall  was  to  accommodate  our  practice  to  what  we 
understood  to  exist  in  the  Common  Pleas.  At  all  events, 
the  only  result  of  that  case  must  have  been  to  ensure  a 
greater  degree  of  accuracy,  and  no  inconvenience  was  likely 
to  ensue. 

Patteson,  J.,  Coleridge,  J.,  and  Wightman,  J.,  con- 
curred. 

Joyce  was  then  heard  in  support  of  the  rule  upon  the 
other  point     The  "return"  of  the  writ  of  inquiry,  men- 

(a)  Ante,  p.  537,  n.  (a).  (c)  See  Abrahams  v.  Davison, 

(A)  AfUe,  vol.  1,  p.  788 ;  S.  C.      since  reported^  6  C.  B.  622. 
6  M.  &  G.  751 ;  7  Scott,  N.  R.  517. 
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tioned  in  the  18th  section,  means  the  day  on  which  the        1849. 
writ  is  made  returnable ;  and  the  sheriff  has  no  power  to       Holmks 

return  the  writ  before  the  day  on  which  it  is  made  return-      ,    »• 

,  London 

able.  In  Billing  v.  Railtan  (a),  the  plaintiff  had  departed  and  South 
fix)m  the  usual  practice,  and  made  the  writ  returnable  on  a  railway  Co. 
distant  day.  No  doubt,  in  such  a  case,  where  the  Court 
sees  that  the  object  is  to  prejudice  the  defendant,  in  the  case 
of  the  verdict  being  in  his  favour,  the  Court  has  power  to 
order  the  writ  to  be  returned  immediately.  \^Coleridffe,  J. — 
There  does  not  appear  in  that  case  to  have  been  any  order 
to  alter  the  return  day.  If  the  defendant  had  signed  judg- 
ment upon  the  actual  return  of  the  writ,  would  it  have 
been  irregular?]  It  is  not  necessary  for  the  decision  of 
the  present  case,  to  contend  that  it  would.  The  rule  might 
probably  be  held,  in  effect,  to  alter  the  return  day.  Here, 
however,  no  sanction  of  the  Court  had  been  obtained  to 
the  course  pursued.  In  Nicholh  v.  Chambers  (h\  it  does 
not  appear  that  the  judgment  was  signed  before  the  writ 
was  returnable. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  the  judgment 
was  signed  too  soon,  and  that  the  rule  to  set  it  aside  must, 
therefore,  be  absolute. 

Patteson,  J. — I  think  that  the  words  "  at  the  return  of 
such  writ"  in  the  18th  section,  mean  the  "return  day" 
named  in  the  vmt  It  does  not  appear  to  me  that  the 
sheriff  has  any  power  to  accelerate  or  postpone  the  return 
of  the  writ 

CoLERmoE,  J.,  and  Wightman,  J.,  concurred. 

Rule  absolute. 

(a)  Ante^  vol.  2,  p.  771. 

(6)  I  Cr.,  M.  &  R.  385  ;  S.  C.  2  Dowl.  693. 
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1849. 

Crocrford  t;.  Tucker. 

Where  a  **t"ff>    1  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit 
^t^^^ds        ^^  appeared  that  an  action  had  been  brought  for  goods 
ofw horn  one    gold  and  delivered,  and  on  an  account  stated;  and  after 

tbenlTs  Court    ...  .  . 

to  toother,  on  issue  joined,  a  writ  of  trial  was  obtained,  to  try  the  cause 
pretnire  of       before  the  sheriff  of  Middlesex.     Notice  of  trial  was  given 

™J^  m"  ^^^  ^®  ^^^  ^^  ^^y*  ^^^ '  ^^^  ^^  ^^  returnable  on 
where  a  cause    the  8th.    On  the  6th  of  May,  the  cause  was  not  readied, 

is  made  a  re*  , 

rnanet  from  owing  to  the  pressure  of  business ;  and  consequently  stood 

^Lond^or  adjo^iTDed,  by  the  practice  of  the  Court,  until  the  next 

ICddlesex  to  sitting,  which  was  on  the  13th.     It  was  necessary,  however, 

in  the  erent  of  that  the  return  day  of  the  writ  should  be  altered,  so  as  to 

deibnU/the  ff^^  the  sheriff  jurisdiction ;  and  the  plaintiff  accordingly 

^^j^^**  took  away  the  writ,  and  having  obtained  an  order  from 

jvdgmeiit  as  Coleridge^  J.,  for  that  purpose,  altered  the  return  to  the 

in  case  of  a 

oonsnit;  al-  29th  of  May,  re-sealed  it,  and  delivered  it  badk  to  the 
retwm  day  of  sheriff,  and  gave  fresh  notice  of  trial  for  the  27th  of  May. 
faheT^^th*^  The  cause  was  again  not  reached  on  that  day,  and  conse- 
day  to  which  quently  again  stood  adjourned.  The  plaintiff,  however,  had 
stands  ad-  since  taken  no  step  whatever  in  the  cause.  The  present 
^TpUdn^is    ^^  ^^  accordingly  obtained ;  against  which, 

obliged  to  alter 

the  writ  and  i  i  rm  •       •  i 

get  it  re-  J,  W.  Saunders  shewed  cause.     The  question  is  whether 

the  [^intiff  in  this  case  really  has  neglected  to  take  the 
issue  to  trial  according  to  the  course  and  practice  of  the 
Court;  and  it  is  submitted  that  he  has  not  been  guilty  of 
anv  de&ult  Where  a  cause  is  made  a  remanet  at  the 
assises,  the  defendant  cannot  have  judgment  as  in  case  of 
a  nonsuit  for  a  subsequent  default,  but  must  take  the  cause 
down  by  proviso.  Where  it  is  made  a  remanet  from  the 
sittings  in  London  or  Middlesex,  to  a  subsequent  sittings, 
the  rule  is  different ;  Ham  v.  Greg  (a) ;  but  that  is  because 


sealed. 


(a)  6  B.  &  C.  125 ;  S.  C.  9  D.  &  R.  125. 
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it  is  all  treated  as  one  sittings,  and  no  fresh  entry  of  the 

record  is  required,  or  fresh  notice  of  trial.     Here  the  writ 

of  trial  was  required  to  be  altered  and  re-sealed,  and  a  fresh       tucker. 

notice  of  trial  was  ^ven.     [Erk,  J. — I  am  told  that  notice 

of  trial  for  one  sheriff's  Court  is  good  for  the  succeeding 

Court,  when  the  cause  was  not  reached  on  the  first  occasion.] 

Here  the  writ  had  to  be  altered  and  re-sealed,  and  was  like 

a  new  writ. 

Simon,  in  support  of  the  rule,  was  stopped  by  the  Court 

Erlb,  J. — It  appears  to  me,  that  a  cause  standing  over 
from  one  sittings  at  a  sheriff's  Court  to  another,  is  like  a 
cause  standing  over  firom  one  sittings  in  London  or  Mid- 
dlesex to  another;  and  that  the  issue  cannot  be  said  on  the 
first  occasion  to  have  been  brought  to  trial,  so  as  to  preclude 
the  defendant  firom  obtaining  judgment  as  in  case  of  a  non- 
suit, on  a  subsequent  default  I  am  told  that  it  is  not 
necessary  in  such  cases  to  give  a  firesh  notice  of  trial.  No 
doubt,  where  the  return  of  the  writ  requires  an  alteration, 
the  plaintiff  must  make  it ;  and  he  may  take  the  writ  away 
and  alter  it,  and  renseal  it,  and  the  sheriff  is  bound  to  accept 
it  back  again,  without  any  firesh  fee,  because  it  is  a  con- 
tinuing writ  The  present  case,  therefore,  comes  within 
the  principle  of  Ham  v.  Greff,  and  the  plaintiff  having 
made  default,  the  defendant  is  entitled  to  judgment  as  in 
ease  of  a  nonsuit  Under  the  circumstances,  however,  the 
rule  may  be  discharged,  on  a  peremptory  undertaking  being 
given. 

Rule  accordingly. 
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Since  tbe 
1  &2yict 
c.  110,8.  18, 
giving  to  mles 
of  C<xut  for 
the  payment 
of  mouev  tbe 
effect  of  judg- 
ments, a  party 
in  execution 
on  a  rule  of 
Court  for  the 
payment  of 
costs  under 
20L,  is  en- 
titled  to  the 
benefit  of  the 
48  Geo.  3, 
c  123,  s.  1. 


Doe  dem.  Smith  v.  Roe. 

JB.  C.  ROBINSON  moved  for  a  nile  to  discbaiige  the 
lessor  of  the  plaintiff  out  of  custody,  under  the  48  Gea  3, 
c  123,  s.  1 ;  he  having  been  in  prison  for  more  than  twelve 
months  on  an  execution  under  20^ 

In  this  case,  the  lessor  of  the  plaintiff  had  recovered 
judgment  in  the  above  action  of  ejectment,  had  issued  a 
writ  of  possession,  and  had  ruled  the  sheriff  to  return  the 
writ.  On  tbe  rule  coming  on  to  be  beard,  it  appeared 
that  the  judgment  had  been  set  aside  before  the  rule  was 
obtained;  and  the  Court  accordingly  discharged  the  rule, 
with  costs  to  the  sheriff.  Those  costs  bad  been  taxed  at 
an  amount  under  20Ly  and  the  lessor  of  the  plaintiff  taken 
in  execution  for  them,  and  he  had  been  in  prison  for 
upwards  of  twelve  months.  Notice  had  been  ^ven  to  the 
sheriff  of  the  intended  application. 


B.  C.  Robinson  now  moved  for  a  rule  absolute  in  the  first 
instance.  The  only  question  is,  whether  these  being  costs 
under  a  rule  of  Court,  the  statute  applies ;  and  it  is  sub- 
mitted that  it  does.  The  statute  says,  ^'  all  persons  in 
execution  upon  any  judgment "  ^*  for  any  debt  or  damages 
not  exceeding  the  sum  of  20J1,  exclusive  of  the  costs,"  &c ; 
but  it  has  been  held  to  apply  to  the  case  of  a  plaintiff  who 
is  in  execution  for  the  costs  of  a  nonsuit  (a).  By  the 
recent  statute,  1  &  2  Vict.  c.  110,  s.  18,  rules  of  Court 
for  the  payment  of  money  have  the  force  of  a  judgment ; 
and  therefore,  by  a  parity  of  reasoning,  it  would  seem 
equally  to  apply  to  a  case  like  the  present 

Cur.  adv.  vtdL 


(a)  See  Roylance  v.  Hewling    i  M    Sc  S.  382  ;  Bradley  v.  Webb, 
7  Dowl.  588. 
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On  the  following  day,  18*19. 

Erle,  J.,  delivered  judgment — In  this  case  the  lessor  of     Doe^em. 
the  plaintilBP  moved  to  be  discharged  out  of  Custody  under       Smith 
the  48  Geo.  3,  c.  123,  s.  1,  having  been  imprisoned  for        Rob. 
upwards  of  twelve  months,  under  an  execution  issued  on 
a  rule  of  Court  for  the  payment  of  costs ;  and  the  question 
is,  whether  the  statute  applies  to  such  a  case  as  the  present, 
and  I  am  of  opinion  it  does.     Rules  of  Coutt  for  the  pay- 
ment of  money  have  now  the  effect  of  judgments;  and  as 
the  statute  has  been  held  to  apply  to  the  case  of  plaintifis 
in  execution  for  costs,  although  it  can  scarcely  be  said  that 
there  is  any  debt  or  damages  due  from  them,  I  cannot  see 
that  the  circumstance  of  these  costs  being  due  under  a  rule 
of  Court,  makes  any  difference.     The  party  is,  therefore, 
entitled  to  be  dischaiged. 

Rule  absolute. 


In  re  two  Plaints  or  Actions. in  the  County  Court  of 

Hbrtfgrdshirb, 
Between  Robert  Ellis,  Plaintiff, 

and 
Charles  PeacbbT)  Defendant 

[This  case  will  be  found  reported,  ante  voL  5,  p.  675.] 


Ex  parte  Payne. 
[This  case  will  be  found  reported,  ante  vol  6,  p.  679.] 


In  re  the  Arbitration  between 
The  London  and  North  Western  Railway  Company 

and 
James  B.  Quick. 

[This  case  will  be  found  reported,  ante  vol.  5,  p.  685.] 

VOL.    VT.  N   N  D,    &    L. 
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In  re  an  inquiry  of  Damages  and  Compensation  under  the 

Lands'  Clauses  Consolidation  Act,  18459 

Between  William  Ross 

and 

Tb£  York,  Newcastle,  and  Berwick  Railway 

Company. 

[This  case  will  be  found  reported,  ante  yoL  5,  p.  695.] 


RsoiNA  V.  William  Robinson. 
[This  case  will  be  found  reported,  ante  p.  295.] 


547 


COURT  OF  COMMON   PLEAS. 


f^fbirp  Gftni* 


IN  THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Gell  d.  Bubgess.  1849. 

JLf  EBT»     The  first  count  of  the  declaration  was  upon  a  The  general 
bill  of  exchange ;  the  second  was  for  money  lent,  and  the  ar^con^ 
third  upon  an  account  stated.     The  declaration  concluded,  elusion  of  a 

*^    ^  ^     ^  decUration  in 

in  the  ordinary  form,  **  to  the  plaintiflTs  damage  of  lOL/*  &c.  debt  in  the 

The  defendant,  who  was  under  terras  of  pleading  issuably,  ^'^distiributabb 
pleaded,  first,  as  to  the  sum  of  ten  shillings,  parcel  of  the  yeral^ow^ 
moneys  in  the  first  count  of  the  declaration  mentioned,  and  >«>  *^«  ^^^ 

.    ,  ,      ration. 

also  as  to  the  sum  of  ten  shillings,  parcel  of  the  moneys  in      Where, 
the  last  count  of  the  declaration  mentioned,  that  the  said  ^  declaration 
account  in  the  last  count  mentioned,  so  far  as  the  same  1°.^?***??"L 

'  taining  three 

relates  to  the  said  sum  of  ten  shillings,  parcel,  &c,  in  the  counts,  the 

defendant 

said  last  count  mentioned,  was  had  and  stated  of  and  con-  pleaded  first  to 
ceming  the  said  sum  of  ten  shillings,  parcel,  &c.,  in  the  of  themra^ 
said  first  count  mentioned,  and  not  otherwise;  and  that  JV****^,, 
the  said  sum  of  ten  shillings,  parcel,  &c.,  in  the  said  first  and  secondly, 

,     .  11  J  1  "totheresidua 

count  mentioned,  is  one  and  the  same,  and  not  other  or  of  the  said 
different  fi-om  the  said  sum  of  ten  shillings,  parcel,  &c.,  in  ^ounJ^jH  ^^ 
the  said  last  count  mentioned :  and  further,  that  after  the  ^^^^  *^f*  **»« 

latter  plea  was 
an  answer,  not 

only  to  the  residue  of  the  debts  mentioned  in  the  first  and  third  counts,  but  also  to  the  dainagct 

lior  th«  detention  thereof. 

N  N    2 
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1849.       accruing  of  the  causes  of  action  in  the  declaration  men- 

^         tioned,  so  far  as  the  same  relate  to  the  said  sums  of  money 

.  V.  in  the  introductory  part  of  this  plea  mentioned,  and  before 

Burgess.  ^,.         ..  i/«jr 

the  commencement  of  this  smt,  to  wit,  on  the  nrst  daj  at 
June,  A.  D.  1848,  the  defendant  paid  to  the  plaintiff,  who 
then  accepted  and  received  of  and  from  the  defendant, 
a  lai^e  sum  of  money,  to  wit,  ten  shillings,  in  full  satis- 
faction and  discharge  of  the  said  sums  of  money  in  the 
introductory  part  of  this  plea  mentioned.  Verification. 

Secondly,  as  to  the  residue  of  the  said  first  and  last 
counts,  the  defendant  says  that  the  plaintiff  ought  not 
further  to  maintain  his  action  in  respect  thereof,  because 
he,  the  defendant,  after  the  commencement  of  this  suit,  to 
wit,  on  the  1st  day  of  August,  a.  d.  1848,  p«d  to  the 
plaintiff,  who  then  accepted  and  received  of  and  from  the 
defendant,  a  large  sum  of  money,  to  wit,  fifly  pounds,  in 
full  satisfaction  and  dischaige  of  the  causes  of  action  in  the 
introductory  part  of  this  plea  mentioned.  Verification  and 
prayer  of  judgment 

Thirdly,  as  to  the  second  count,  nunquam  indebitatus. 

The  plaintiff  signed  judgment  upon  the  first  and  third 
counts  for  the  damages,  on  the  ground  that  the  first  and 
second  pleas  answered  the  debt  only,  and  not  the  damages 
for  the  detention  of  the  debt.  Mauky  J.,  having  made  an 
order  at  Chambers  for  setting  aside  the  judgment. 

Hoggins  moved  for  a  rule  to  rescind  that  order.  The 
second  plea  is  pleaded  *^  to  the  residue  of  the  first  and  last 
counts,"  and  consequently,  it  is  submitted,  is  an  answer 
only  to  the  debts  contained  in  those  counts,  and  not  to  the 
damages  accruing  from  the  non  payment  of  them.  In 
order  to  cover  the  damages  as  well  as  the  debt,  the  plea 
ought  to  have  been  pleaded  *^  to  the  residue  of  the  sums 
of  money  in  the  said  first  and  last  counts  mentioned,  and 
also  of  all  damages  in  respect  thereof;"  Lowe  v.  Steel  (a); 

(a)  Ante,  vol.  3,  p.  662 ;  S.  C.  15  M.  &  W.  380. 
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Henry  v.  JEarl(a).  The  word  **  count^  means  the  narration  1849. 
of  the  claim  or  cause  of  action  of  the  plaintiff,  and  this  does  q^ 
not  include  damaires,  because  these  are  merely  a  conse-      _   ^• 

^  °  ...  BUBGESS. 

quence  resulting  from  the  non-satisfaction  of  the  claim, 
and  not  properly  part  of  the  claim  itself.  [^Mauk,  J.  — 
The  ^  count,"  in  former  times,  was  a  statement  of  every 
thing  which  the  countor  claimed.]  The  claim  in  this  case 
is  the  debt;  the  damages  arising  from  its  detention  form 
in  themselves  a  distinct  subject-matter  of  claim,  and  might 
be  recovered  in  a  different  action.  Thus  it  has  been  held 
that  arrears  of  interest  due  u|.>on  the  amount  of  a  bill  of 
exchange  might  be  recovered,  although  the  principal  had 
been  paid ;  Lumky  v.  Musgrave  (ft).  It  is  to  be  observed, 
moreover,  that  this  second  plea  is  not  a  plea  in  bar,  but  a 
plea  to  the  further  maintenance  of  the  action.  The  former, 
denying  that  any  cause  of  action  ever  existed,  denies,  by 
necessary  consequence,  that  any  damage  has  resulted  from 
it:  ^^If  the  defendant  was  not  indebted,"  says  ParA^,  B., 
in  TriOon  v.  Barrington  (c),  *^  the  plaintiff  could  not  have 
sustained  damages.  The  plea  answers  that  which  is  the 
foundation  of  the  damages."  The  latter,  however,  admits 
the  existence  of  the  cause  of  action,  which,  in  this  case,  is 
a  debt;  and  admits,  therefore,  that  some  damages  have 
accrued  by  reason  of  its  detention ;  such,  for  example,  as 
the  costs  of  the  writ  [Mauky  J.,  referred  to  Carbett  v. 
Swinburne  (cf).]  And,  after  that  admission,  it  ought  db- 
tinctly  to  answer  the  damages  as  well  as  the  debt;  which, 
it  is  submitted,  it  does  not  TVistan  v.  Barrington  is  not 
an  authority  in  support  of  this  plea ;  for  the  plea  of  pay- 
ment, which  was  in  that  case  held  good,  was  pleaded  to 
the  *^  causes"  of  action,  which  term,  used  in  the  plural, 
necessarily  referred  to  something  more  than  the  debt  alone. 
[CfressweUj  J. — Might  not  the  plaintiff  have  stated  damages 

(a)  8  M.  &  W.  228;  S.  C.  9  (c)  16  M.  &  W.  61,  2  ;  S.  C. 
Dowl.  725.  ante,  vol.  4,  p.  273. 

(b)  4  Bing.   N.  C.  9  ;   S.  C.  (rf)  8  A.  &  E.  673;  S.  C.  3  N, 
5  Scott,  230.  &  P.  551. 
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at  the  end  of  each  count?  and,  if  so,  do  not  the  damages  at 
the  end  of  the  declaration  belong  in  effect  to  all  the  counts  ? 
_   V-  The  commencement  of  the  declaration  states  that  ^  the 

defendant  owes  and  unjustlj  detains,"  words  which  are  not 
repeated  at  the  beginning  of  each  count,  and  jet  which 
apply  to  each ;  why  should  not,  in  the  same  manner,  the 
statement  of  the  damages  be  considered  as  applying  to 
each  count  ?]  If  each  count  had  concluded  with  a  state- 
ment of  damages,  the  plea  would  not  have  been  open  to 
the  present  objection,  because  it  would  have  answered 
everything  stated  on  the  face  of  the  first  and  third  counts, 
which  had  been  left  unanswered  by  the  first  plea.  Here, 
however,  there  is  no  averment  of  damage  in  the  first  and 
third  counts  The  only  plea  which  answers  the  damages 
is  the  third,  but  that  is  pleaded  to  the  second  count  only ; 
and  thus  the  whole  of  the  damages  are  attached  by  the 
defendant  to  that  count,  which  denies  that  the  debt,  in 
respect  of  which  the  damages  are  claimed,  ever  existed. 
It  is  clear,  however,  that  some  damage  must  have  resulted 
from  the  detention  of  the  debts  mentioned  in  the  first  and 
third  counts,  and  admitted  by  the  second  plea;  and  as 
those  damages  were  left  unanswered,  the  plaintiff  was 
entitled  to  sign  judgment  for  them.  If  he  had  not  done 
so,  it  would  have  been  a  discontinuance.  \^fFheeler  v. 
Senior  {a)  was  referred  to.] 

Wilde,  C.  J. — It  seems  to  me  that  judgment  was  irre- 
gularly signed  in  this  case.  The  damages  stated  at  the 
end  of  the  declaration  are  attached  to  all  the  claims  made 
in  the  preceding  part  of  it;  for  there  is  nothing  in  the 
manner  of  stating  the  damages  in  an  action  of  debt  which 
refers  them  to  any  particular  part  of  the  declaration,  llie 
common  form  of  declaration  in  debt  begins  by  allying  that 
the  defendant  owes  and  unjustly  detains  horn  the  plaintiff 
a  certain  sum  of  money,  and  states  the  nature  of  the  con- 

(fl)  7  M.  &  W.  562 ;  S.  C.  9  Dowl.  270. 
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tract,  which  is  the  foundation  of  the  claim,  ex.  gr.,  that  the        1849. 

debt  18  doe  for  goods  aold  and  delivered,  money  lent,  &c. ;    ^"^^^^ 

and  it  concludes  by  avemnir  that  **  the  said  sum  of  money      _   <'• 

^  ^^  J       Burgess. 

was  to  be  paid  by  the  defendant  to  the  plaintiff  upon 
request,  and  by  reason  of  the  non  payment  thereof,  an 
action  hath  accrued  to  the  plaintiff  to  demand  the  same 
of  the  defendant,"  but  that  ^  the  defendant  hath  not  paid 
the  sum  above  demanded,  or  any  part  thereof,  to  the  plain- 
tiff's damage  of  10£,'*  &c.  Now,  to  what  is  that  damage 
to  be  referred,  but  to  the  several  matters  of  complaint  pre- 
viously set  forth  ?  If,  instead  of  stating  the  gross  amount 
at  the  end  of  the  declaration,  a  proportion  of  the  damages 
bad  been  stated  at  the  end  of  each  count,  it  is  admitted 
that  the  plea  to  the  first  and  third  counts  would  have 
been  unobjectionable.  But  is  it  not  plain  that  the  effect 
and  meaning  of  this  declaration  is  to  attribute  to  each 
of  the  counts  so  much  of  the  gross  damage  as  may  be 
thought  applicable  to  it  ?  If  so,  a  plea  which  is  pleaded, 
like  the  one  before  us,  ^^  to  the  residue  of  the  first  and  last 
counts,"  answers  not  only  the  residue  of  the  claims  found 
in  those  counts,  but  also  all  other  matters  stated  in  the 
declaration,  which,  in  substance,  belong  to  those  counts. 
A  plea,  therefore,  which  answers  a  count,  answers  the 
damages  included  in  the  count  The  commencement  of 
the  declaration  is  the  only  part  which  complains  of  the 
detention  of  the  debt,  and  it  clearly  overrides  the  whole 
declaration :  in  the  same  way,  the  damages,  which  are 
stated  only  at  the  end  of  the  declaration,  override  the 
whole  of  it  I  therefore  think  that  the  second  plea  is  an 
answer  to  the  residue  of  the  debts  claimed  in  the  first  and 
third  counts,  and  also  to  the  damages  for  the  detention 
thereof  Judgment  was,  consequently,  irregularly  signed ; 
and  the  order  of  the  learned  Judge  for  setting  it  aside 
ought  not  to  be  rescinded. 

Maulb,  J. — A  count  formerly  meant  a  declaration :  it 
now  means  something  which  would  be  a  declaration  if  it 
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Stood  alone.  A  count,  therefore,  must  include  eyerything 
which  is  necessary  to  constitute  a  declaration,  viz.,  a  good 
cause  of  action  and  damages.  The  damage  stated  at  the 
end  of  the  declaration  is  parcel  of  each  couat.  A  plea  to 
a  whole  count,  therefore,  is  an  answer  to  the  damages  as 
well  as  to  the  cause  of  action  comprised  in  that  count;  and 
80  a  plea  to  the  residue  of  a  count — a  part  of  it  having 
been  already  answered — applies  to  the  damages  in  respect 
of  that  portion  of  the  cause  of  action  which  it  answers. 
The  cases  which  were  cited  were  altogether  different  from 
the  present  one,  for  the  language  of  the  plea  in  those  cases 
excluded  the  damages;  the  plea  being  in  terms  pleaded  to 
the  debt  only. 


Cbesswell,  J.,  and  Williams,  J.,  concurred. 


Rule  refused. 


Dearie  and  Others,  Assignees,  &c  v.  B.  Henderson 

and  Another. 

A  declaration      ^  HE  declaration  in  this  case  contained  four  counts. 
nJ^^'ofTbLt.       ^™^  Trover  for  a  ship,  called  the  Sir  Robert  Seppings, 
nipt  contained   ^th  her  tackle  and  canro,  in  the  possession  of  Joseph 

four  count! :  i,ii  i  i 

first.  troTcr  for  Hughesdon,  the  bankrupt,  and  converted  by  the  defendants 

bwikSupt,^on.  before  the  bankruptcy. 

verted^before  Secoud.  A  Similar  count,  laying  the  possession  in  the 

Secondly,  assignees,  and  the  conversion  after  the  bankruptcy. 

trover  for  a 
ship  of  the 

assignees,  couTertcd  after  bankruptcy.  Thirdly,  that  the  bankrupt  being  sole  owner  of  a  ship, 
for  the  purpose  of  indemnifying  tne  defendants  against  loss  in  respect  of  their  aooepting  oertam 
bills  of  exchange,  empowered  them  by  deed  to  sell  the  ship,  of  which  purpose  the  defendants 
had  notice ;  that  the  defendants  refused  to  accept  the  bills,  but,  contrary  to  the  pnrpose^  &e., 
sold  the  ship  before  the  bankruptcy ;  whereby  the  assignees  lost  the  possession  of  the  ship,  and 
the  freight  of  her  cargo.  Fourthly,  that  the  bankrupt  empowered  ue  defendants  by  de^  to 
sell  the  ship,  but  at  the  same  time  wrote  them  instructions  by  letter  not  to  do  so,  and  that  the 
defendants,  contrary  to  their  instructions,  nevertheless  sold  the  ship ;  concluding  with  the  same 
damage  as  in  the  third  count 

Heidt  that  the  first  and  third,  and  the  second  and  fourth  counts,  wore  for  the  same  causes  of 
complaint,  and  were  in  apparent  violation  of  the  ru^e  of  Hilary  Term,  4  Wm.  4,  Pt.  II.  r.  5. 
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Third.  That  before  the  said  Joseph  Hughesdon  became  1849. 
bankrapt,  to  wit,  on  the  24th  of  August,  1847,  he,  being  ^^^)[^J7^ 
then  lawfully  possessed  and  sole  registered  owner  of  a  ship  '*»^  Others 
called  the  Sir  Robert  Seppings,  executed  a  deed  poll,  Hendbmon 
dated,  &c  [This  deed,  which  was  set  out,  empowered 
the  defendants  to  sell  the  ship,  and  to  execute  all  deeds, 
bills  of  sale,  &c.  necessary  to  complete  the  purchase,  in  the 
name  of  Hughesdon.]  That  the  said  Joseph  Hughesdon 
and  A.  Mackay  sent  and  delivered  the  deed  poll  to  the 
defendants,  who  first  had  and  received  the  same,  and  the 
anthori^  therein  contained,  to  wit,  on  the  27th  November, 
1847;  that  the  said  deed  poll  was  sent  as  aforesud  for 
the  purpose  of  securing  the  defendants  in  respect  of  the 
acceptance  by  them  of  eighteen  bills  of  exchange  then,  and 
before  the  execution  of  the  said  deed  poll,  to  wit,  eleven 
of  the  said  bills  on  the  6th  of  Aug^t,  1847,  and  seven  on 
the  17th  of  the  same  month  [total  amount,  14,955iL  I5s.  6dl], 
drawn  by  the  said  J.  H.  and  A.  M.  upon  the  defendants, 
and  payable  to  their  order,  and  indorsed  by  the  said  J.  H. 
and  A.  M. ;  that  the  defendants  received  the  said  deed  poll 
with  full  notice,  and  for  the  purpose  aforesaid;  and  that 
although  the  said  bills  were  all  presented  for  acceptance  to 
the  defendants  before  they  respectively  became  due  by  the 
respective  indorsees  and  holders  thereof,  the  same  were  not, 
nor  was  any  or  either  of  them,  at  any  time,  accepted  or 
paid  by  the  defendants,  but  were  refused  acceptance  and 
dishonoured  by  the  defendants,  and  were  then  duly  protested 
for  non  acceptance;  of  which  presentment  and  dishonour 
the  holders  gave  notice  to  the  said  J.  H.  and  A.  M.,  and 
required  them  to  pay  the  amounts  of  the  said  bills.  Breach, 
that  the  defendants,  after  such  dishonour,  and  while  they 
held  the  said  deed  poll,  for  the  purposes  aforesaid,  and 
before  the  bankruptcy  of  J.  H.  and  A.  M.,  contrary  to  the 
purposes  for  which  they  held  the  said  deed  poll,  sold  the 
said  ship,  with  her  tackle  and  cargo,  to  Geoigc  Henderson 
and  one  George  Henderson  the  younger,  by  a  bill  of  sale 
executed  in  the  name  of  the  said  J.  H.  by  the  defendant, 
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1849,        R.  HendenoD,  as  his  attoroej,  before  the  bankniptcy,  and 

^^j^^^^JJ"^     the  transfer  was  completed  by  the  purchasers  after  the 

andOOierf     bankruptcy  of  the  said  J.  H.  and  A,  M.;  whereby  the 

Hsifouioir    plaintiflby  as  assignees  of  the  said  J.  H.  and  A.  M.,  have 

been  deprived  of  the  possesion  and  use  of  the  said  ship, 

and  of  divers  large  sums  of  money,  amounting,  to  wit,  to 

10,000iL,  for  fire^ht,  which,  but  for  such  loss  of  possession, 

would  have  been  payable  to  them  as  such  assignees. 

Fourth.  That  the  said  J.  H.  before  his  bankruptcy,  to 
wit,  on  the  24th  of  August,  1847,  being  possessed  and  the 
sole  registered  owner  of  a  certain  other  ship^  called  the 
Sir  Robert  Sej^ings,  with  her  tackle,  caigo^  &c.,  of  great 
value,  &C.,  executed  a  deed  poll  of  the  like  tenor  and  effect 
as  the  deed  poll  mentioned  in  the  third  count;  and  that 
the  said  J.  H.  and  A.  M.,  before  either  of  them  became 
bankrupt,  to  wit,  on  the  4th  of  October,  1847,  wrote  a 
letter  to  the  defendants,  stating  that  they  therewith  sent 
the  last  mentioned  deed  poll,  and  instructing  the  defendants, 
that  although  they  had  sent  the  said  power  of  attorney  to 
sell,  they  did  not  wish  the  ship  to  be  sold;  and  that  the 
last  mentioned  deed  poll  and  letter  were  delivered  to  the 
defendants,  who  held  the  said  deed  poll,  subject  to  the  in- 
structions contained  in  the  said  letter.  Breach,  that  the 
defendants,  before  the  bankruptcy  of  either  the  said  J.  H. 
or  A.  M.,  and  contrary  to  the  terms  of  the  said  letter,  sold 
the  last  mentioned  ship,  tackle,  &c,  to  the  said  G.  H.  and 
G.  H.  the  younger,  by  a  bill  of  sale,  executed  in  the  name 
of  J.  H.  by  the  said  R.  Henderson,  as  his  attorney,  before 
the  bankruptcy,  and  the  transfer  was  completed  by  the 
purchasers  after  the  bankruptcy  of  the  said  J.  H.  and 
A.  M.;  whereby,  &c  [the  same  damage  as  in  the  third 
count] 

The  defendant  having  obtained  an  order  fit>m  Coltnumj 
J.,  requiring  the  plaintiffs  to  elect  between  the  first  and 
third,  and  between  the  second  and  fourth  counts  of  the 
declaration,  or  to  amend  the  first  and  second  counts  by 
confining  them  to  the  cargo ; 
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Ptacack  moved  to  rescind  or  vary  that  order.  These  1849. 
coants  are  not  used  in  apparent  violation  of  the  rule  H.  T.^  DeIeie 
4  Wm.  4,  8.  6,  which  orders  that  "  several  counts  shall  not  ■"^  Othan 
be  allowed,  unless  a  distinct  subject-matter  of  complaint  is  Hbnobbsom 
intended  to  be  established  in  respect  of  eacL"  The  third 
and  fourth  counts  are  not,  like  the  first  and  second,  counts 
in  trover  for  the  ship  and  cargo;  but  special  counts  on  the 
case  for  wrongfully  selling  the  ship.  A  breach  of  duty  is 
the  gist  of  the  action  in  the  latter  counts :  the  third  count 
shews  that  the  power  of  selling  the  ship  was  only  to  arise 
upon  the  acceptance  and  payment  of  certain  bills  of  ex- 
change; and  the  fourth  count  shews  a  sale  contrary  to  the 
express  instructions  of  the  owner  of  the  ship:  these  are 
breaches  of  duty,  for  which  special  damages  may  be  re- 
covered wholly  irrespectively  of  the  value  of  the  ship; 
which  is  all  that  can  be  recovered  in  trover.  This  Court 
held,  in  Williams  v.  Archer  (a),  that  in  an  action  of  detinue 
tox  railway  scrip  certificates,  which  were  re-delivered  after 
the  commencement  of  the  action  and  before  verdict,  the 
jury  might,  in  estimating  the  damages,  take  into  conside- 
ration the  difierence  in  value  of  the  certificates  at  the  time 
of  the  demand  and  of  the  redelivery.  [Maule^  J. — To 
prove  the  third  count,  must  you  not  shew  a  conversion? 
If  so,  it  is  included  in  the  first]  It  is  not  because  the  same 
evidence  wiQ  prove  two  counts,  that  one  of  them  must  be 
struck  out  The  damages  which  might  be  recovered  under 
each  might  be  very  different.  It  was  contended  in  Sheppard 
Y.  Hales  (6),  that  the  test  was  whether  anything  could  be 
recovered  under  one  count  which  would  not  be  equally 
recoverable  under  another;  but  Pollock,  C.  B.,  said,  ^'I  do 
not  think  the  test  su^ested  is  the  true  one.  In  the  very  case 
put  in  the  pleading  rule  of  Hil.,  4  Wm.  4,  r.  5,  freight  on 
a  charter  party  is  allowed  to  be  joined  with  a  count  for 
fireight  pro  rata  itineris;  and  two  such  counts  might  very 
well  be  joined  with  a  third  on  a  special  contract  to  pay  for 

(a)  5  C.  B.  318.  S.  P.  qum-e  S.  C.  ttoiii.  Giiberi  v. 

(b)  13  L.  J.  N.  S.,  Ezch.  333 ;      Hales,  ante,  vol.  2,  p.  227. 
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Dkarxb 
and  Others 

V. 
HeN0£B801I 

and  Andber. 


the  goods  carried ;  each  would  require  difierent  pleadings, 
and  different  evidence  to  support  them,  for  they  are  in  &ct 
founded  on  different  rights."  And  Aldersan^  B.,  ohserred, 
**  The  true  question  is,  whether  three  counts  are  inserted 
in  apparent  violation  of  the  rule,  as  being  substantially  for 

the  same  cause  of  action Here  the  first  set 

of  counts  is  founded  on  the  law  merchant;  the  second  on 
the  law  of  France,  and  the  third  on  a  contract  altogether 
independent  of,  and  collateral  to,  the  two  former  sets  of 
counts.  These  counts  do  not,  therefore,  appear  to  be  in 
violation  of  the  rule,  though  the  &ct  may  be,  and  probably 
is,  that  there  was  but  one  contract"  So  here,  it  does  not 
appear  that  the  sale  mentioned  in  the  third  count  is  the 
conversion  complained  of  in  the  first  [Wilde,  C.  J. — The 
first  count  comprises  every  possible  case  of  conversion,  and, 
consequently,  includes  the  third  count,  if  the  sale  in  that 
count  amounts  to  a  conversion.]  It  is  very  doubtful 
whether  it  does  amount  to  a  conversion.  The  defendants 
had  authority  to  sell  in  a  certain  event,  and  they  sold 
although  that  event  did  not  happen ;  can  they  be  said,  in 
such  a  case,  to  have  converted  the  ship  to  their  own  use  ? 
If  A.  authorizes  B.  to  sell  goods  at  a  certain  price,  and  B. 
sells  under  that  price,  is  not  an  action  on  the  case,  rather 
than  trover,  the  proper  remedy?  [Cresswell,  J. — The  rule 
of  Hilary  Term,  4  Wm.  4,  declares  that  **  counts  founded 
on  one  and  the  same  principal  matter  of  complaint,  but 
varied  in  statement,  description,  or  circumstance  only,  are 
not  to  be  allowed."  Here  the  subject-matter  of  complaint 
is  the  sale  of  a  ship  under  certain  circumstances.  Are  not 
the  first  and  third  counts  founded  on  that  same  subject- 
matter,  varied  only  in  the  manner  in  which  it  is  stated  ?] 
The  same  thing  might  have  been  said  in  Sheppard  v. 
Hales  (a).  [Cresswelly  J. — There  the  counts  were  upon 
different  contracts.  Besides,  that  was  an  action  upon  a  bill 
of  exchange,  and  the  rule  of  Court  provides  that  counts 

(a)  13  L.  J.  N.  S  ,  Exch.  333;       Hales,  ante,  vol.  2,  p.  227. 
S.  P.  qwtre  S.  C.  nom,  Oilberi  v. 
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upon  a  bill>  and  the  consideration  for  the  bill,  are  to  be        1849. 
considered  as  founded  on  distinct  subjects  of  complaint.]       Dearie 
With  respect  to  the  fourth  count,  it  would  be  difficult  to     *°^  ^^«" 
say  that  proof  of  the  &cts  there  stated  would  support  the    Usnokrson 
second  count     It  states  an  authority  under  seal  to  sell,  and 
at  the  same  time  sets  forth  a  letter,  requesting  the  defend- 
ants not  to  sell.     What  is  the  effect  of  a  sale  under  such 
circumstances  ?    The  instrument  under  seal  is  not  revoked 
by  the  latter  so  as  to  prevent  the  agent  from  making  a  good 
title  to  a  purchaser :  the  principal,  therefore,  cannot  main- 
tain trover  against  the  purchaser.     And,  if  not,  can  he  do 
so  against  his  agent?     Or  must  he  not  rather  sue  him  in 
case,  for  the  breach  of  duty  ?    It  is  submitted  that  the 
Court  cannot  see  upon  the  face  of  this  declaration — and 
for  this  purpose  the  particulars  cannot  be  looked  at  (a) — 
that  the  counts  are  in  apparent  violation  of  the  rule  of 
Court,  and  that  the  order  of  the  learned  Judge  is  therefore 
wrong. 

Wilde,  C.  J. — The  special  counts  in  this  case  allege  that 
the  defendants  wrongfully  sold  a  ship,  having  an  apparent, 
but  not  an  actual,  authority  to  do  so.  If  that  be  so,  they 
have  been  guilty  of  a  conversion.  It  cannot  be  said  that 
these  counts  arc  not  founded  on  the  same  subject-matter  as 
the  counts  in  trover;  and,  therefore,  although  there  may 
be  good  reason  for  declaring  against  the  defendants,  as  the 
plaintifls  have  done,  by  the  special  counts,  there  is  none  for 
retaining  all  the  counts.  It  b  the  duty  of  the  Judge  to 
look  at  the  counts  in  a  declaration  with  the  eye  of  a  pleader, 
and  to  say  whether,  in  his  jndgment,  they  are  founded  on 
**  one  and  the  same  principal  matter  of  complaint :"  if  he 
thinks  they  are,  he  must  order  them  to  be  struck  out,  unless 
the  plaintiff  satisBes  him  that  some  distinct  subject-matter 
of  complaint  is  bona  fide  intended  to  be  established  in 


(a)  See  Oilbert  v.  Hales,  ante,  vol.  2,  p.  237.     Cahoon  v.  Burford, 
amte,  vol.  2,  p.  234. 
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1849.       respect  of  each  count.     It  is  clear  to  me,  that  all  these 

'^^;;]j;;7'    counts  are  founded  upon  the  same  subject^atter,  and  I, 

and  Others     therefore,  think  that  the  order  of  the  learned  Judge  ought 

UniDEAsoif    not  to  be  disturbed, 
nd  Another. 

Maule,  J.y   Crbsswsll,  J.,  and   Wilxjamb,  J.,  con- 
curring. 

Rule  refused. 


TheafidftTit 
in  topport  of 
a  role  for 


iterinff  a 

deprhre  the 
plaintiiFof 
cottf  under 
the  Coantj 
Coorto*  Act, 
moat  shew 
that  the  caae 
does  not  fall 
within  the 
three  excep- 
tions in  the 
128th  section 
of  the  Conntj 
Courts' Act. 


DODD  V.  WlOLET. 

Lf  EBT  for  work,  attendance,  and  services  of  the  plaintiff, 
as  a  surgeon  and  apothecary,  for  goods  and  medicine  sold 
and  delivered,  and  upon  an  account  stated.  Plea,  nunquam 
indebitatus.  Upon  the  trial  before  the  secondary  of  London, 
on  the  Ist  of  December,  1848,  the  pliuntiff  obtained  a 
verdict  for  2/.  10^.,  and  judgment  was  signed  on  the  9th  of 
the  following  month. 

On  a  former  day  in  this  Term,  Joyce  obtained  a  rule, 
calling  on  the  plaintiff  to  shew  cause  why  the  judgment 
should  not  be  set  aside,  and  why  the  plaintiff  should  not 
bring  in  the  record,  and  the  defendant  be  at  liberty  to 
enter  a  suggestion  thereon  to  deprive  the  plaintiff  of  his 
costs.  The  material  portions  of  the  affidavit  upon  which 
the  rule  was  obtained,  were  as  follows: 

That  the  cause  of  action  herein  did  arise,  in  some  material 
point,  within  the  jurisdiction  of  the  Westminster  County 
Court  of  Middlesex,  in  which  the  defendant  dwells,  and 
carries  on  his  business ;  and  that  all  the  medicines,  except 
to  the  amount  of  10^.,  were  delivered  to  the  defendant^ 
at  the  Union  Club  House,  Trafalgar  Square,  Middlesex, 
which  is  within  the  jurisdiction  of  the  Westminster  County 
Court,  and  is  the  place  where,  before  and  at  the  commence- 
ment of  this  suit,  the  defendant  was  and  is  employed, 
dwells  and  carries  on  his  business ;  and  that  the  plaintiff 


G.  21  Wldte  shewed  cause.  The  affidavit  is  insufficient 
The  129th  section  of  the  County  Courts'  Act  (9  &  10  Vict 
c*  96)  deprives  a  plaintiff  of  his  costs  if  he  sues  in  the  superior 
Courts  instead  of  proceeding  in  the  County  Court ;  and  the 
128th  creates  three  exceptions  to  this  general  rule,  viz., 
first,  where  the  plaintiff  lives  more  than  twenty  miles  fiom 
the  defendant;  secondly,  where  the  cause  of  action  did  not 
arise  wholly,  or  in  some  material  point,  within  the  jurisdic- 
tion of  the  Court  within  which  the  defendant  dwelLsf,  or 
carries  on  his  business,  at  the  time  of  the  action  brought; 
and  thirdly,  where  an  officer  of  the  County  Court  is  a  party. 
Now  the  affidavit  does  not  shew  that  the  case  does  not 
come  within  the  second  or  the  third  exception,  which  it  is 
necessary  it  should  do;  Matthew  v.  BroughaU  (a)  ;  Meetan 
V.  NiehoOs  (b).    The  affidavit  merely  states  that  the  cause 

(a)  Ante,  vol.  5,  p.  791 ;  S.  C.  6  C.  B.  937. 
(jb)  Ante,  vol.  6,  p.  799 ;  S.  C.  6  C.  B.  848. 


9. 
WlOLEY. 
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does  not,  nor  did  he  at  the  time  of  the  commencement  1849. 
of  this  suit,  dwell  more  than  twenty  miles  from  the  defend-  Dodd 
ant,  for  that  the  plaintiff  is,  and  then  was,  a  surgeon, 
dwelling  and  carrying  on  business  at  the  Westminster 
Bridge  Road,  Lambeth,  in  the  county  of  Surrey ;  and  that 
the  defendant  is  a  clerk  to  the  Union  Club,  and  resides 
and  dwells  at  the  Union  Club  House  aforesaid,  which  is 
within  the  jurisdiction  of  the  said  Westminster  County 
Court  of  Middlesex,  and  the  places  of  residence  last  afore- 
said are  less  than  two  miles  from  each  other;  and  that  all 
the  items^  except  to  the  amount  of  10^.,  were  by  the  said 
plaintiff^s  witnesses  proved  to  have  been  so  delivered  to  the 
defendant  at  the  Union  Club  aforesaid;  and  that  neither 
the  said  plaintiff  nor  the  defendant  is  an  officer  of  the  said 
Westminster  County  Court  of  Middlesex,  nor  was  any 
officer  of  the  said  County  Court  a  party,  directly  or 
indirectly,  concerned  in  the  matters  in  question  in  this 
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of  action  arose  within  the  jurisdiction  of  the  Westminster 
(bounty  Court,  **  in  which  the  defendant  dwells  and  carries 
^'  on  his  business,"  a  statement  quite  consistent  with  the  taci 

that  the  defendant  did  not  dwell  or  carry  on  his  business 
there  when  the  action  was  commenced.  Again,  the  affidavit 
merely  negatives  the  &ct  that  either  plaintiff  or  defendant 
^^  is  an  officer  of  the  Westminster  Coun^  Court,**  and  not 
that  either  of  them  was  an  officer  of  that  Court  when  the 
action  was  brought  Further,  it  does  not  state  that  neither 
the  plaintiff  nor  the  defendant  were  officoB  of  any  other 
County  Court,  which,  it  is  submitted,  it  should  have  done ; 
for  the  words,  **  County  Court,"  are  declared  by  the  142nd 
section  to  be  ^<  understood  to  mean  any  Court  holden  under 
this  act"  [Mauk,  J. — The  affidavit  states  that  all  the  medi- 
cines, with  certain  exceptions,  were  delivered  at  the  Union 
Club,  which  is  withm  the  jurisdiction,  **  and  is  the  place 
where,  before  and  at  the  commencement  of  this  suit,  the 
defendant  was  and  is  employed,  dwells  and  carries  on  lus 
business."  Must  not  the  latter  words  be  read  as  *^  dwelt 
and  carried  on  his  business?"]  No;  the  words  seem  to 
have  been  designedly  confined  to  the  present  tense,  for  in 
the  passage  immediately  preceding  them,  both  the  past  and 
the  present  tenses  are  used;  and  if  it  was  the  fact  that  the 
defendant  did  not  dwell  and  carry  on  his  business  at  the 
place  in  question  when  the  action  was  commenced,  an 
indictment  for  perjury  could  not  be  sustained  upon  the 
affidavit,  as  it  is  now  worded. 

If  these  objections  to  the  affidavit  be  not  &tal  to  the 
present  application,  then  the  question  for  the  decision  of 
the  Court  is,  what  is  the  true  construction  of  the  second 
exception  in  the  128th  section.  [The  aigument  on  this 
point  is  omitted,  as  the  Court  gave  no  decision  upon  it] 

Joyce,  in  support  of  the  rule.  The  defendant's  affidavit 
is  sufficient  It  is  now  established  that  affidavits  in  support 
of  such  applications  as  the  present  are  not  to  be  construed  as 


r. 
WiGLEV. 
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Strictly  as  pleadings,  and  that  it  is  only  necessary  that  they  it^^y. 
should  make  out  a  prima  facie  case  ;  Butler  v.  Carney  (a) ;  Douu 
Hayter  v.  Fish  {by  The  affidavit  does  not,  it  is  true, 
state  with  grammatical  accuracy  that  the  defendant  dwelt 
within  the  jurisdiction  at  the  time  of  the  commencement  of 
the  action,  but  it  is  submitted  that  that  must  be  inferred 
from  the  statement  that  he  dwelt  there  at  the  time  of 
swearing  the  affidavit;  and  if  the  fact  be  not  true,  the 
plaintiff  will  not  be  damnified,  as  he  will  be  at  liberty  to 
traverse  the  suggestion.  With  respect  to  the  objection  that 
the  third  exception  in  the  128th  section  is  not  negatived, 
the  language  of  the  affidavit  amounts  to  a  denial  that  either 
plaintiff  or  defendant,  or  any  other  person  interested  in  the 
result  of  the  action,  was  an  officer  of  the  County  Court 
where  the  action  was  brought.  [The  argument  on  the 
construction  of  the  second  exception  in  the  128th  section 
is  omitted.] 

Wilde,  C.  J. — This  rule  must  be  discharged.  The 
affidavit  of  the  defendant  is  not  sufficiently  precise  to  sus- 
tain the  application.  It  is  true  that  a  certain  degree  of 
laxity  has  in  some  cases  been  allowed;  but  the  affidavit 
ought  at  least  to  be  such  as  pledges  the  party  making  it  to  the 
truth,  in  some  form  or  other,  of  the  facts  which  must  exist 
in  order  to  entitle  him  to  enter  a  suggestion.  This  affidavit 
fails  in  the  two  particulars  pointed  out  in  the  argument. 
It  does  not  shew  that  the  defendant  dwelt  or  carried  on  his 
business  within  the  jurisdiction  of  the  Westminster  County 
Court  of  Middlesex  at  the  time  of  the  action  brought ;  and 
it  does  not  negative  that  the  plaintiff  and  defendant  were 
officers  of  the  County  Court  at  that  time.  The  words  of 
the  affidavit  refer  only  to  the  time  when  it  was  sworn ;  and 
the  concluding  passage,  "  nor  was  any  officer  of  the  said 
County  Court  a  party,  directly  or  indirectly,  concerned  in 

(fl)  Ante,  p.  45  ;  S.  C.  2  Exch.  474. 
ib)  Ante,  vol.  6,  p.  355  ;  S  C.  6  C.  B.  568. 
VOli.    VI.  O    <>  D.    &    U 
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1849.        the  matters  in  question  in  the  cause,'*  only  apply  to  a  person 

^J^^^    other  than  the  plaintiff  or  defendant     The  other  question 

9'  which  has  been  discussed  is  one  of  importance,  but  it  is,  in 

consequence  of  the  defects  in  the  affidavit,  unnecessary  to 

decide  it  (a), 

Cresswell,  J.  (by, — I  am  of  the  same  opinion.  The 
question  on  the  merits  is  one  of  much  importance,  and  one 
which  I  should  not  be  disposed  to  decide  without  further 
consideration.  But  the  affidavit  is  insufficient,  and  the 
question,  therefore,  does  not  arise.  It  is  said  that  the  only 
&ult  it  contains  is  bad  grammar,  and  that  the  Court  is  to 
construe  it  so  as  to  support  it  if  possible.  1£  its  language 
was  insensible,  there  might  be  something  in  the  argument; 
but,  taking  the  words  in  their  ordinary  signification,  the 
grammar  is  very  good.  The  present  tense  can  only  apply 
to  the  time  of  swearing  the  affidavit ;  but  when  the  affidavit 
says  that  the  defendant  '^  was  and  is  employed,"  and  then 
goes  on  to  say,  "  dwells  and  carries  on  his  business,**  the 
latter  words,  clearly,  cannot  refer  to  the  time  of  brining 
the  action,  but  only  to  that  of  swearing  the  affidavit. 
Hayter  v.  Fish  (c)  was  a  very  difierent  ease.  The  other 
defect  pointed  out  is  equally  fatal 

WiLLiABfs,  J. — I  regret  to  have  to  decide  this  case  on  a 
bye-point ;  but  the  affidavit  does  not  shew  any  title  to  the 
relief  sought  by  the  rule. 

Rule  discharged. 

(a)  See  Wood  v.  Perry,  on/e,  (c)  Anie^  vol.  6,  p.  355 ;  S.  C. 
p.  194.  6  C.  B.  56S. 

(6)  ilf<m2e,J.«hadlefttheCk>iirt. 
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Clossman  t;.  White. 
Detinue.     The  declaration  stated  that  the  plaintiflF,  The  allegatioii 

of  bulneiit  in 

on,  &c.,  delivered  to  the  defendant  certain  goods  and  a  declaration 
chattels,  to  wit,  &c.,  of  the  plaintiff,  of  great  value,  &a,  'not  traversable. 
to  be  re-delivered  by  the  defendant  to  the  plaintiff  upon 
request.  Averment  of  request,  non  delivery  and  detention. 
The  defendant,  who  was  under  terms  of  pleading  issuably, 
applied  to  fVUUams,  J.,  at  Chambers,  for  leave  to  plead 
several  matters,  and  among  others  a  traverse  of  the  bailment 
The  learned  Judge  refused  to  allow  this  plea ;  and  a  rule 
having  been  subsequently  obtained  for  leave  to  plead  it, 

Byles,  Serjt,  shewed  cause.  He  cited  1  Chit  Archb. 
237, 8, 8th  ed. ;  Gledstane  v.  HewUt  (a) ;  JValker  v.  Janes  (b) ; 
Clements  v.  FUght  (c) ;  Whitehead  v.  Harrison  (d%  and  Mason 
V.  Famett(e). 

Greenwood^  in  support  of  the  rule,  contended  that  it 
would  be  a  great  hardship  to  deprive  the  defendant  of  the 
liberty  of  pleading  a  traverse  of  an  allegation,  which,  before 
the  new  rules,  was  in  effect  traversed  by  the  plea  of  non 
detinet 

Wilde,  C.  J. — I  think  that  this  plea  ought  not  to  be 
allowed;  and  I  do  not  see  that  the  defendant  is  thereby 
placed  in  any  difficulty.  The  proposed  plea  is  against  the 
current  of  all  the  authorities  from  Brooke's  Abridgment 
down  to  the  present  time;  and  I  do  not  think  that  the 
new  rules  require  any  alteration  to  be  made  on  the  subject 
In  detinue,  the  detainer  is  the  gist  of  the  action,  and  the 
allegation  of  the  bailment  is  not  material,  in  the  sense  of 

(fl)  1  C.  &  J.  565.  (rf)  Ante,  vol.  2,  p.  122 ;  S.  a 

(6)  2  C.  &  M.  672.  6  Q.  B.  423. 

(c)  Ante,  vol.  4,  p.  261 ;  S.  C.  (e)  Ante,  vol.  1,  p.  576 ;  S.  C. 

16  M.  &  W.  42.  12  M.  &  W.  674. 

c)  o  2 


r. 
White. 
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1849.  being  traversable.  The  plaintiff  may  allege  any  bailment 
CL088MAN  ^®  pleases,  be  it  tnie  or  fictitious :  the  defendant  may  plead 
anything  which  shews  that  the  detention  is  lawful ;  and 
then  the  plaintiff  may,  by  his  replication,  set  up  a  special 
bailment  in  answer  to  the  plea,  in  which  case  the  bailment 
becomes  material,  because  it  is  an  answer  to  the  plea.  The 
defendant  is  not  restrained  from  shewing  that  bis  detention 
of  the  goods  is  lawful ;  and,  therefore,  I  do  not  feel  the 
weight  of  the  argument  which  is  founded  on  the  suppo- 
sition that  he  is  in  some  difficulty.  If  any  authority  could 
be  shewn  which  could  raise  a  doubt  as  to  his  being  entitled 
to  set  up  a  title  inconsistent  with  the  plaintiff's,  the  matter 
would  be  worthy  of  consideration.  But  this  principle  of 
pleading  has  been  much  discussed  in  many  cases;  the 
whole  subject  was  fiilly  gone  into  in  Gledstane  v.  Hewitt  (a); 
and,  as  1  think  the  defendant  has  shewn  no  ground  for  his 
application,  the  rule  must  be  discharged  with  costs. 

Maule,  J. — I  am  of  the  same  opinion.  This  plea  is  not 
supported  by  any  authority.  The  new  rules  have,  it  is  true, 
made  a  difference  in  the  subject,  and  the  old  authorities  are 
no  longer  as  applicable  as  they  were.  The  result,  however, 
of  the  whole  matter  seems  to  me  to  be,  that  the  defendant 
is  entitled  to  shew,  in  some  form,  that  the  goods  are  not 
the  goods  of  the  plaintiff,  but  that  he  must  not  do  so  in  the 
form  in  which  he  now  proposes  to  do  it  The  bailment  in  a 
declaration  in  detinue  was  certainly  considered  before  the 
new  rules  not  to  be  traversable ;  and  there  is  nothing  to 
shew  that  those  rules  have  made  it  traversable.  Their 
effect  has  been  merely  to  confine  the  operation  of  the  plea 
of  non  detinet,  which,  before  the  new  rules,  traversed,  inter 
alia,  the  bailment  The  defendant  may,  perhaps,  avail  him- 
self of  this  defence  in  some  other  form.  Upon  the  whole, 
although  the  matter  is  not  quite  so  clear  to  me  as  it  is  to 
the  Ix)nl  Chief  Justice  and  the  rest  of  the  Court— I  have 

(a)  1  C.  &  J.  565. 
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come  to  the  conclusion  that  this  plea  cannot  be  pleaded,  and         1B49. 
that  this  rule,  therefore,  must  be  discharged.  Clossman 


Cresswell,  J. — I  am  also  of  opinion  that  this  plea  should 
not  be  allowed.  I  am  not  aware  that  the  new  rules  have  the 
effect  of  making  pleas  good  which  were  bad  before,  though 
they  undoubtedly  make  many  pleas  bad  which,  before, 
were  good.  In  Brooke^s  Ahr.  tit.  **  Detinue  de  bien8{a\^ 
it  is  said,  citing  from  the  Year  Books,  that  ^Mid  not  bail" 
is  no  plea,  for  the  bailment  is  not  traversable ;  and  if  we 
were  to  allow  the  proposed  plea,  it  would  be  in  direct 
defiance  of  that  authority.  The  subject  was  reviewed  in 
Gledstane  v.  Hewitt  (b).  The  plaintiff  is  not  bound  to 
prove  the  bailment  as  laid ;  but  he  must  aver  a  bailment, 
and  shew  a  foundation  for  his  claim.  If  this  plea  were 
allowed,  an  issue  would  be  raised  which  has  never  been 
raised  from  the  time  of  Brooke  to  the  present 

Williams,  J. — I  am  of  the  same  opinion.  It  was  well 
established  before  the  new  rules,  that  this  plea  could  not 
be  pleaded  m  detinue ;  and  I  see  nothing  in  the  new  rules 
to  make  the  bailment  a  material  and  traversable  allegation. 
Whitehead  v.  Harrison  (c\  and  Mason  v.  Famett(d)y  are 
express  authorities  upon  the  point. 

Rule  discharged. 

(a)  PL  60.    '*  Detinue,    n'est  (b)  1  C.  &  J.  565. 

plea  que  ne  bailla  pas,  car  le  (c)  AfUe,  vol.  2,  p.  122 ;  S.  C. 

bailement  n'est  traversable,  car  6  Q.  B.  423. 

il  repondra  al  detinue,  3  H.  4."  (d)  Ante,  vol.  1,  p.  576 ;  S.  C. 

Translated  Fin.  i46r.  tit."  De^tfttie,'*  12  M.  &  W.  674. 
(D  5)»  pi.  8. 


V. 

White. 
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An  attach- 
ment will  not 
be  granted 
against  an 
attorney  for 
disobecuence 
to  a  rule  of 
Court,  order- 
ing him  to 
delifer  hit  bill 
of  costs  within 
a  time  named, 
unless  a  de- 
mand be  €rst 
made  of  him 
for  his  bill  by 
one  of  the 
persons  to 
whom  he  is 
by  the  rule 
ordered  to 
deliver  it. 


In  re  Cattlin. 

1  HIS  was  a  rule  for  an  attachment  against  an  attorney 
for  disobedience  to  a  rule  of  Court,  requiring  him  to  deliver 
his  bill  of  costs.  It  appeared  from  the  aflSdavits  in  support 
of  the  rule,  that  a  Judge's  order  was  obtained  and  served 
on  the  10th  of  January,  on  behalf  of  Mrs.  Briggs,  requiring 
Cattlin,  her  late  attorney  to  deliver,  within  ten  days,  his 
bill  of  costs  against  her  to  Messrs.  R&D.,  her  {Nresent 
attomeya  Cattlin  disobeyed  the  order,  and  it  was  made  a 
rule  of  Court  on  the  22nd  of  January.  The  rule  was  served 
on  the  following  day  on  Cattlin,  by  a  clerk  of  Messrs.  B.  &  D., 
who  at  the  same  time  demanded  the  bill  of  costs;  and  that 
demand  not  havii^  been  complied  with,  the  present  rule 
for  an  attachment  was  obtained. 


Dearsley  shewed  cause.  The  demand  ought  to  have 
been  made  by  one  of  the  persons  named  in  the  rule,  or 
at  least  by  some  person  duly  authorized  by  them  to  make 
it  It  does  not  appear  that  the  clerk  had  any  such  authority. 

J.  Brawny  in  support  of  the  rule.  This  is  not  like  the 
case  of  a  demand  of  money  where  the  party  paying  it  has 
a  right  to  require  a  valid  discharge  for  it  at  the  time  he 
pays :  in  that  case,  it  is  admitted,  either  a  person  named 
in  the  rule,  or  one  legally  constituted  the  attorney  of  such 
person,  for  the  purpose  of  receiving  and  giving  a  discharge 
for  the  money,  must  make  the  demand.  But  this  is  merely 
a  demand  for  a  bill  of  costs  for  which  no  receipt  vras  neces- 
sary. But  further,  it  was  not  necessary  that  any  demand 
should  be  made.  It  was  the  duty  of  Cattlin,  in  obedience 
to  the  Judge's  order,  to  deliver  the  bill  within  a  given 
time ;  which  time  has  elapsed. 


Wilde,  C.  J. — Is  there  any  case  which  shews  that  where 
a  demand  is  necessary,  that  demand  may  be  made  by  a 
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persou  not  named  in  the  rule?     I  think  there  has  been  no  1849. 

such  demand  in  this  case  as  is  necessary  to  support  a  rule  ^^ 

for  an  attachment  Cattun. 

Per  Curiam. 

Rule  discharged. 


Morrison  v.  Chadwick. 


A  SSUMPSIT.    The  first  count  of  the  declaration  stated.  To  a  pl«»  of 
that  on,  &c,  in  consideration  that  the  defendant  had  become,  JJt^jii*^' 


and  then  was,  tenant  to  the  plidntiff  of  divers  messuages,  P^*™^'"^ 
lands,  and  premises,  the  defendant  promised  the  plaintiff  time  of  the 
to  use  the  same  in  a  tenant-like  and  proper  manner,  during  Qieot  of  the 
the  continuance  of  the  said  tenancy.    Breach,  that  although  ^^J^^t^ 
the  said  tenancy  did  continue  for  a  long  space  of  time,  to  *  repU«tioo, 
wit,  from  the  day  and  year  last  aforesaid  hitherto,  the  tiff  **wts  not 
defendant,  not  regarding  his  said  promise,  did  not,  during  J^  fonn^-  b 
the  continuance  of  the  said  tenancy,  use  the  said  messuages,  ^^'^[Liij    • 
&C.,  in  a  tenant-like  and  proper  manner;  but  on  the  con-  tion  of  leasee 
trary  thereof,  the  defendant,  during  the  continuance  of  the  pends  the 
said  tenancy,  to  wit,  on,  &c.,  and  on  divers  other  days,  &c.,  dori^'^e 
so  improperly  conducted  himself  in  that  behalf,  and  used  eviction;  but 

f^     r      J  ...        theteniiitii 

the  said  messuages  and  chattels  therein  m  so  untenant-Iike  not  there^ 

and  improper  a  manner,  that  by  reason  thereof  the  said  fromtih«^ 

messuages,  &c.,  became  and  were  ruinous,  &c.  JSyof^e^ 

There  were  also  counts  for  use  and  occupation,  money  covenints, 

'^  ^    except  the 

paid,  and  upon  an  account  stated*  cotenant  for 

Second  plea  to  the  first  count,  that  the  plaintiff,  during  of^tZu'^^ 
the  continuance  of  the  said  tenancy,  and  before  any  breach  ^  J^£jJ^ 
of  the  defendant's  alleged  promise,  to  wit,  on,  &c,  with  tion  by  lessor 

against  lessee, 
for  breach  of 
hit  promiM  to  use  the  demised  premises  in  a  tenant-like  manner,  a  plea  of  partial  eviction  is  no 


A  plea,  to  such  a  declaration,  of  a  surrender  bj  operation  of  law,  to  wit,  by  defendant  quitting 
the  premises  with  the  intention  of  determining  the  tenancy,  and  plaintiff  accepting  them  with 
that  intention,  is  bad ;  for,  semble,  it  docs  not  shew  a  surrender  by  operation  of  law ;  but  if  it 
does,  it  is  an  argiuientative  denial  of  any  breach  during  the  tenancy. 
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force  and  arms,  and  without  the  consent,  and  against  the 
will,  of  the  defendant,  entered  into  and  upon,  a  certain  part 

Chadwi  ®^  ^^^  ^^  demised  premises,  to  wit,  a  shed;  and  then 
ejected,  expelled,  and  put  out  the  defendant  from  the 
possession  thereof,  whereupon  the  defendant;  before  any 
breach  of  the  said  promise,  and  whilst  he  was  so  ejected, 
&c.,  from  the  said  part  of  the  said  demised  premises  by  the 
plaintiff  as  aforesaid,  to  wit,  on,  &c.,  wholly  quitted,  aban- 
doned, and  gave  up  to  the  plaintiff  the  residue  of  the  said 
demised  premises,  and  the  possession  thereof,  and  the 
plaintiff  has  had  the  same,  and  the  possession  thereof,  from 
thence  hitherta     Verification. 

Third  plea  to  the  same  count,  that  during  the  seiid  tenancy, 
and  before  any  breach,  &c.,  to  wit,  on,  &a,  the  sidd  mes- 
suages, &c.,  and  the  said  estate,  term,  and  interest  of  the 
defendant  therein,  were  duly  surrendered  to  the  plaintiff  by 
act  and  operation  of  law,  that  is  to  say,  by  the  defendant 
then  quitting  the  said  messuages,  &c.,  and  every  part 
thereof,  with  the  licence  and  consent  of  the  plaintiff,  and 
relinquishing  the  possession  and  enjoyment  thereof  to  the 
plaintiff,  with  the  intention  of  putting  an  end  to  the  same 
tenancy,  and  by  the  plaintiff  then  accepting  such  possession 
and  enjoyment,  with  the  intention  of  putting  an  end  to  the 
same  tenancy.     Verification. 

(Ifth  plea  to  the  money  counts :  that  the  plaintiff,  before 
and  at  the  commencement  of  this  suit,  was,  and  still  is, 
indebted  to  the  defendant,  &c. 

Special  demurrer  by  the  plaintiff  to  the  second  and  third 
pleas,  on  the  ground,  among  others,  that  they  were  argu- 
mentative traverses  of  allegations  in  the  declaration. 

Replication  to  the  fifth  plea:  that  the  plaintiff  teas  not 
indebted  to  the  defendant  in  manner  and  form,  &c., 
concluding  to  the  country. 

Special  demurrer  to  the  replication  to  the  fifth  plea,  on 
the  ground  that  it  neither  traversed  nor  confessed  and 
avoided  the  fifth  plea,  and  that  it  was  ambiguous 

Joindci's  in  demurrer. 
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T.  Jones^  for  the  plaintiff.  The  second  plea  is  an  argu- 
mentative traverse  of  the  breach  in  the  declaration,  and  is 
therefore  bad.  The  declaration  complains  that  the  defend- 
ant has  used  the  demised  premises  in  an  untenant-Iike 
manner;  and  the  plea,  in  setting  up  the  alleged  eviction 
and  abandonment,  argumentatively  denies  the  existence  of 
the  tenancy,  and  consequently  also  that  contract  arising 
out  of  the  tenancy,  which  is  alleged  in  the  declaration  to 
have  been  broken.  [WiUiamSy  J. — How  does  it  appear 
from  the  plea  that  the  tenancy  is  at  an  end  ?]  If  the  pica 
does  not  shew  that,  it  affords  no  answer  to  the  declaration. 
[fVtUiams^  J. — It  was  held  in  Newton  v.  AlUn{a\  that 
eviction  from  part  of  the  demised  premises  is  not  an 
answer  to  an  action  for  a  breach  of  covenant  to  repair.] 
Even  if  it  were,  and  this  plea  were  good  in  substance,  it  is, 
nevertheless,  open  to  the  objection  that  it  is  an  argumen- 
tative traverse.  And  the  third  plea  is  open  to  the  same 
objection  :  it  alleges  that  there  was  a  surrender  by  operation 
of  law  of  the  premises  before  the  alleged  breach,  which  also 
b  a  denial  of  the  tenancy,  and  of  the  contract  arising  out  of 
it,  in  respect  of  which  the  action  is  brought.  The  third 
plea,  further,  does  not  shew  a  surrender  by  operation  of 
law.  It  states  that  the  defendant  quitted  the  premises 
with  the  consent  of  the  plaintiff,  and  with  the  intention  of 
putting  an  end  to  the  tenancy ;  and  although  that  is 
alleged  by  the  plea  to  be  a  surrender  by  operation  of  law, 
yet  it  is  not  so,  Lyon  v.  Beed(b)y  but  a  surrender  by  the 
act  of  the  parties,  and  should,  therefore,  have  been  averred 
to  have  been,  in  writing.  [Mauk,  J.,  referred  to  Dodd  v. 
Achhm  (c)]. 

With  respect  to  the  demurrer  to  the  replication  to  the 
fiflh  plea,  it  is  objected  that  the  replication  denies  only 
that  the  defendant  ^^  was,"  and  not  also  that  he  ^^  is"  in- 
debted.    But  it  is  to  be  observed  that  the  replication  is 


(a)  I  Q.  B.  518.  (c)  6  M.  &  G.  672. 

(b)  13  M.  &  W.  285. 
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1849.        pleaded  to  a  plea  of  set-off,  which  alleges  that  the  plaintil^ 
at  the  commenceiDent  of  the  suit,  **  was,  and  still  uT  b- 

^ debted  to  the  defeadaot ;  and  in  allfgin^  in  answer  to  it, 

that  the  [daintiff  <*  was "  not  indebted,  the  replicadon  moBt 
be  taken  to  refer  to  the  time  when  the  oontraiy  wib 
asserted,  viz.,  to  the  time  of  pleading  the  plea.  [^MoMltf  J. 
— If  the  replication  had  travened  that  the  [daintiff  ^is* 
indebted,  it  would  have  traversed  something  not  alleged  m 
the  plea;  and  if  it  were,  nevertheless,  necessary  that  it 
should  do  so,  it  might  be  just  as  necessary  to  deny  that  the 
plaintiff  will  be  indebted  at  the  time  of  the  amrebutter.] 
The  word  ^  is,"  in  the  plea,  refers  to  the  time  of  pleading 
the  plea;  the  word  ^  was,"  in  the  replication^  refers  to  the 
same  time,  and  the  replication  is  therefore  a  direct  travene 
of  the  allegation  in  the  plea. 


Peacock^  contra.  The  second  and  third  pleas  are  not 
argumentative  traverses.  The  contract  stated  in  the  decla- 
ration is  one  implied  by  law  fiom  the  existence  of  i 
tenancy,  vis.,  that  the  tenant  will  use  the  premises  in  i 
tenant-like  manner;  and  the  pleas,  in  answer  to  the  charge 
that  the  defendant  broke  that  contract,  do  not  deny  the 
legal  existence  of  the  tenancy  out  of  which  it  arises,  but 
allege  facts  which  shew  that  the  plaintiff  has,  by  his  own 
conduct,  released  the  defendant  from  the  performance  of  it. 
[^Sndth  V.  Raleigh  (a),  Stokes  v.  Cooper  (6),  and  JNewion  v. 
AOin  (c),  were  referred  ta  Upon  the  question  as  to  the 
surrender  by  operation  of  law,  set  up  in  the  third  plea, 
Grimman  v.  Legge  (d)  was  cited.] 

The  replication  to  the  fifth  plea  is  bad.  If  the  plea  of 
set-off,  to  which  it  is  pleaded,  had  omitted  the  averment  that 
the  plaintiff  ^^  still  is"  indebted,  it  would  have  been  bad; 
Dendy  v.  PoweU(e\  The  replication  should  have  traversed 
the  precise  terms  of  the  plea,  and  have  denied  that  the 

(a)  3  Camp.  513.  (d)  8  B.  &  C.  324. 

(6)  Id.  514,  n.  (f)  6  Dowl.  577;  S.  C.  3  M. 

(c)  1  Q.  B.  518.  &  W.  442. 
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plainUff  '<  still  is"  indebted  to  the  defendant     The  replica-       1849. 
tion  does  not  deny  simply  that  the  plidntiff  "  was"  indebted,     Morrison 

but  that  he  was  indebted  modo  et  forma*  that  is  in  the     _    *- 

Chaowick. 

sense  in  which  it  is  said  in  the  plea  that  he  ''was"  indebted. 
The  word  '*  was,''  therefore^  is  not  used  in  the  replication 
as  referring  to  the  time  of  pleading  the  plea,  but  to  the 
time  referred  to  in  the  plea  by  that  word.  The  replication, 
therefore,  in  omitting  to  traverse  that  the  plaintiff  '^  still  is" 
— that  is,  *'  still  is  at  the  time  of  plea  pleaded" — indebted, 
has  admitted  that  the  plaintiff  ''is"  indebted,  and  con- 
sequently is  no  answer  to  the  plea.  In  FaithfuU  v. 
Athley  (a),  the  defendant  pleaded  that  he  never  was 
indebted  to  a  greater  amount  than  4il,  which  he  paid  into 
Court,  and  the  plaintiff  having  replied  that  the  defendant 
"  was"  indebted  ultra,  the  replication  was  held  bad.  If 
the  present  replication  be  good,  then  the  ordinary  form  is 
demurrable. 

T.  Jbms,  in  reply.  The  second  plea  may  afford  a  good 
answer  in  substance  to  the  declaration,  but  if  so,  it  amounts 
to  a  traverse  of  the  tenancy ;  and  the  traverse,  being  aigu- 
mentative,  b  bad.  The  objection  to  the  third  plea  has  not 
been  answered.  If  the  replication  to  the  6fUi  plea  had 
merely  alleged  that  the  plaintiff  "  is  not  indebted,"  no  issue 
would  have  been  raised,  unless  the  word  "  is"  was  to  receive 
the  meaning  of  the  word  which  has  been  actually  employed, 
viz.,  "  was." 

Cur.  adv.  vuJt 

CoLTMAN,  J. — This  was  an  action  by  a  landlord  against 
his  tenant,  founded  upon  the  latter's  promise  to  use  the 
demised  premises,  during  the  continuance  of  the  tenancy, 
in  a  tenant-like  manner.  The  breach  alleged  is,  that 
during  the  continuance  of  the  tenancy  the  premises  had 
been  used  by  the  defendant  in  an  untenant-like  manner, 

(a)  1  Q.  B.  183;  S.  C.  4  P.  &  D.  524  ;  9  Dowl.  555.  See  FUher 
V.  Ford,  12  A.  &  E.  654. 
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1849.        and  became  ruinous,  &a     There  was  also  a  count  for  use 
MoaaxsoN     ^^^  occupation,  and  several  money  counts. 

^'  To  the  first  count  in  the  declaration  the  defendant  pleaded, 

secondly,  that  the  plaintiff,  during  the  continuance  of  the 
tenancy,  and  before  any  breach,  entered  into  a  certain  part 
of  the  demised  premises,  to  wit,  a  shed,  and  ejected^  expelled, 
and  put  out  the  defendant  from  the  possession  thereof;  and 
thereupon  the  defendant,  before  any  breach,  and  whilst  so 
expelled,  wholly  quitted,  abandoned,  and  gave  up  to  the 
plaintiff  the  residue  of  the  demised  premises,  and  the 
possession  thereof;  and  that  the  plaintiff  has  had  the  same, 
and  possession  thereof,  from  thence  hitherto.  To  this  plea 
the  plaintiff  demurred,  insisting  that  it  amounted  only  to 
an  argumentative  denial  of  the  allegation  that  the  breach 
was  committed  during  the  continuance  of  the  tenancy. 
For  the  defendant  it  was  said,  that  the  plea  was  a  good  plea 
in  confession  and  avoidance;  for  that  when  the  plaintiff 
entered  upon  a  part  of  the  premises,  and  evicted  and 
expelled  the  tenant  therefrom,  the  tenant  was  justified  in 
relinquishing  the  possession  of  the  remainder,  and  was  no 
longer  bound  to  perform  the  agreement  he  had  entered 
into.  But  we  are  of  opinion  that  this  proposition  cannot 
be  supported.  An  eviction  by  a  landlord  of  a  tenant  from 
part  of  the  demised  premises  creates  a  suspension  of  the 
entire  rent  during  the  continuance  of  the  eviction,  until  the 
tenant  re-enters  and  resumes  possession.  (See  the  autho- 
rities cited  in  1  fFm.  Saund.  204,  n.  2).  But  there  are  no 
authorities  for  holding  that  the  tenancy  is  thereby  put  an 
end  to,  or  that  the  tenant  is  discharged  from  the  perform- 
ance of  the  covenants  other  than  the  covenant  for  payment 
of  rent.  It  may  be  urged  that  the  landlord  may  have 
evicted  the  tenant  from  the  possession  of  a  part  of  the 
demised  premises,  the  possession  of  which  was  the  main 
inducement  to  him  to  enter  into  the  covenants  of  the  lease, 
and  therefore  that  he  ought  not  any  longer  to  be  bound  by 
them;  but  it  is  to  be  home  in  mind,  that,  in  addition  to 
the  suspension  of  the   rent,  the  lessee  may   maintain   his 


Chadwick. 
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action  ngninst  the  lessor  for  the  eviction,  by  which,  it  is  to 
be  presumed,  that  he  will  obtain  satisfaction  for  any  incon- 
venience or  loss  which  he  may  suffer.  If  the  eviction  from 
a  part  by  the  landlord  will  not  dischai^e  the  tenant  from 
the  performance  of  the  covenants  of  his  lease,  other  than 
the  covenant  to  pay  rent,  will  the  relinquishing  the  pos- 
session of  the  land,  and  the  landlord  taking  possession, 
have  that  effect  ?  We  think  it  will  not ;  for  the  allegations 
do  not  shew  a  dissolution  of  the  tenancy  by  mutual  consent 
The  tenancy,  therefore,  continues;  and  whilst  the  tenancy 
continues,  the  obligation  to  perform  the  covenants  continues. 
We  think,  therefore,  the  plea  is  bad. 

The  third  plea  alleges  a  surrender  of  the  tenancy,  before 
any  breach,  by  operation  of  law,  by  the  defendant  quitting 
possession  of  the  lands  demised  with  the  consent  of  the  plain- 
tiff, with  the  intention  of  putting  an  end  to  the  tenancy,  and 
by  the  plaintiff  accepting  such  possession  with  the  intention 
of  putting  an  end  to  the  tenancy.  It  was  contended,  on  the 
part  of  the  plaintiff,  that  this  plea  was  bad,  on  the  ground 
that  the  agreement  stated  in  the  plea  would  not  constitute 
a  surrender  by  act  and  operation  of  law,  and  that  the  plea 
fiimished  no  answer  to  the  declaration,  unless  it  shewed  a 
surrender;  and  we  agree  that  this  is  so,  for  the  breach  is 
admitted,  and,  if  the  tenancy  continued,  no  answer  is  pven 
to  it  If,  however,  it  ought  to  be  held,  agreeably  to  what 
is  said  in  the  case  of  Grimman  v.  Legge  (a),  that  the  plea 
shews  a  surrender  by  act  and  operation  of  law,  we  think 
the  plea  is  bad  on  special  demurrer,  as  amounting  only  to 
an  argumentative  denial  that  there  was  any  breach  during 
the  tenancy. 

The  fifth  plea  is  a  plea  of  set-off,  and  states,  in  the  usual 
form,  that  the  plaintiff,  before  and  at  the  time  of  the  com- 
mencement of  the  suit,  was,  and  still  is,  indebted  to  the 
defendant  in  a  large  sum  of  money,  &c.  To  this  plea  the 
plaintiff,  in  his  replication,  says,  that  he  was  not  indebted 
to  the  defendant,  in  manner  and  form  as  in  the  defendant's 

(a)  s  B.  &  C.  324. 
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last  plea  is  alleged.  To  this  replication  the  defendant 
demurred,  on  the  ground  that  it  ought  to  have  alleged  that 
the  plaintiff  **  was  not,  nor  is,**  indebted  to  the  defendant 
The  replication  in  this  case  deviates  from  the  usual  form  of 
pleading,  but  it  appears  to  us  to  be  grammatically  correct, 
and  that  the  allegation  that  he  *^  was  not  indebted"  in 
manner  and  form,  amounted  to  a  direct  traverse  of  the 
matter  alleged  in  the  plea,  and  sufficiently  answers  what  is 
allied.  The  plaintiff,  therefore,  is,  we  think,  entitled  to 
judgment 

Judgment  for  the  Plaintiff. 


J0NE8  V.  Boxer. 

I N  this  case  the  writ  of  summons  was  issued  on  the  8th 
of  August,  1848,  within  a  short  time  of  the  Statute  of 
Limitations  being  a  bar  to  the  action.  The  plaintiff  being 
unable  to  serve  the  defendant  personally,  obtained  a  dis- 
tringas on  the  1st  of  November,  1848,  at  which  time, 
however,  the  statute  had  run.  The  defendant  entered  an 
appearance  on  the  25th  of  November,  but  the  writ  of 
summons  was  never  served,  nor  was  it  returned  non  est 
inventus  within  a  month  after  the  7th  of  December,  the 
day  on  which  it  expired.  The  issue  did  not  make  any 
mention  of  the  distringas,  but  stated  that  the  action  had 
been  commenced  by  writ  of  summons  on  the  8th  of 
August  The  defendant  took  out  a  summons,  calling  on 
the  plaintiff  to  shew  cause  before  CoUmanj  J.,  at  Chambers, 
why  the  issue  delivered  should  not  be  set  aside,  or  amended 
by  inserting  the  date  of  the  distringas  as  the  date  of  the 
commencement  of  the  action,  instead  of  the  date  of  the 
writ  of  summons,  and  why  the  entry  of  process  on  the  roll 
should  not  be  amended  according  to  the  truth,  or  set  aside. 
The  learned  Judge  declined  to  make  the  proposed  order, 
but  gave  the  defendant  leave  to  apply  to  the  Court 


An  appetr- 
RDce  entered 
after  adif- 
tringas,  and 
while  the  writ 
of  Minmons  18 
•tiil  in  fbrce, 
it  an  appear- 
ance to  the 
writ  of  vum- 
moni.     It  it, 
therefore,  not 
necenary.iB 
order  to  pre- 
vent the  oper- 
ation of  the 
Sutnte  of 
Limitationt, 
that  the  writ 
of  tuBMnont 
thould,  after 
an  appearance 
entered  hT 
the  defendant 
tubtequentlj 
to  the  issuing 
of  a  distringas, 
be  served  on 
the  defendant 
in  person,  or 
retomed  non 
est  inventus, 
or  entered  of 
record  in 
compliance 
with  the  pro- 
vinonsofthe 
10th  section  of  the  2  Wm.  4,  c.  39. 


Boxer. 
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t/.  Brown  now  moved  for  a  rule  accordingly.  The  10th  1849. 
section  of  the  Uniformity  of  Process  Act  (2  Wm.  4,  c.  39),  j^i^T"^ 
after  enacting  that  every  writ  of  summons  and  capias  may 
be  continued  by  alias  and  pluries,  if  the  defendant  has  not 
been  served  therewith,  provides  ^*  that  no  first  writ  shall 
be  available  to  prevent  the  operation  of  any  statute"  of 
limitations,  **  unless  the  defendant  shall  be  arrested  thereon, 
or  served  therewith,  or  proceedings  to  or  towards  outlawry 
shall  be  had  thereupon,  or  unless  such  writ,  and  every  writ 
(if  any)  issued  in  continuation  of  a  preceding  writ,  shall  be 
returned  non  est  inventus,  and  entered  of  record  within  one 
calendar  month  next  after  the  expiration  thereof,  including 
the  day  of  such  expiration.*  In  this  case  the  writ  of 
summons  was  not  served,  nor  was  it  returned  non  est 
inventus,  or  entered  of  record  within  a  month  of  its  expi- 
ration, in  pursuance  of  the  statute.  The  distringas  must, 
therefore,  be  taken  as  the  commencement  of  the  action.  In 
Pratt  V.  Hawkins  (a),  it  was  held  that  the  writ  with  which 
the  defendant  is  served  is  for  the  purposes  of  the  10th 
section,  the  commencement  of  the  suit  A  distringas  may 
be  issued  in  continuation  of  writs  of  summons,  alias  and 
pluries,  previously  issued ;  Ray  v.  Dow  (&).  As,  therefore, 
the  provisions  of  the  10th  section  have  not  been  complied 
with,  the  plaintiff  cannot  avail  himself  of  the  writ  of  sum- 
mons to  defeat  the  Statute  of  Limitations. 

Maule,  J. — In  this  case  the  action  was  commenced  on  a 
certain  day,  according  to  the  Uniformity  of  Process  Act,  by 
a  writ  of  summons.  The  10th  section  of  that  act  provides 
that  no  such  writ  shall  be  in  force  for  more  than  four 
calendar  months,  but  that  it  may  be  continued  by  alias  and 
pluries  writs;  and  then  it  provides  that  no  first  writ  shall 
be  available  to  prevent  the  operation  of  the  Statute  of 
Limitations,  unless  the  defendant  shall  be  served  therewith, 
or  unless  it  be  returned  non  est  inventus,  and  entered  of 

(a)  15  M.  &  W.  399.  {b)  5  Dowl.  310. 
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1849.        reconl  within  a  month  of  its  expiration.     The  qnestion  here 
^^~p^       '     is,  whether,  the  action  having  been  commenced  on  a  certain 
V-  day  by  writ  of  summons,  as  truly  stated  in  the  issue,  that 

issue  should  be  amended  by  inserting  the  date  of  the  dis- 
tringas as  the  date  of  the  commencement  of  the  action.  It 
appears  to  me  that  the  action  was  for  all  purposes  com- 
menced by  the  summons,  and  that  the  defendant  has  been 
served  with  it  within  the  meaning  of  the  1 0th  section  of  the 
act.  The  plaintiff  is  bound  to  use  due  diligence  to  serve  the 
defendant  personally  within  four  months;  but  if  he  cannot 
succeed,  he  may  come  to  the  Court,  and  apply  for  a  dis- 
tringas, which  will  entitle  him  to  enter  an  appearance,  as  if 
the  defendant  had  been  personally  served.  That  appearance 
supposes  that  the  action  has  been  commenced  by  a  writ  of 
summons,  the  issuing  of  which  is  the  foundation  for  the 
distringas.  It  is  competent  for  a  defendant  to  appear  to  a 
writ  with  which  he  has  not  been  personally  served.  He 
may  treat  it  as  if  it  had  been  served ;  or,  on  the  other 
hand,  the  plaintiff  may  make  it  equivalent  to  a  writ  per- 
sonally served,  by  obtaining  a  distringas.  It  would  be  a 
great  anomaly  and  hardship  if  the  plaintiff,  after  having 
done  every  thing  which  the  10th  section  requires  to  con- 
stitute good  service,  so  as  to  save  the  Statute  of  Limitations, 
should  be  held  to  be  barred,  although  he  would  not  have 
l)een  barred  if  the  defendant  had  been  actually  served. 
The  words  of  the  10th  section  referred  to,  viz.,  "  Everv 
writ  (if  any)  issued,  in  continuation  of  a  preceding  writ, 
shall  be  returned,  &c.,''  seem  to  me  wholly  inapplicable  to 
a  distringas.  If  not,  it  would  be  necessary,  in  getting  a 
distringas,  to  sue  it  out  within  a  calendar  month  from  the 
expiration  of  the  writ  of  summons,  and  to  comply  with  the 
other  requisitions  of  the  10th  section,  which  would  be  a 
new  practice. 

(/RE88WBLL,  J.,  and  Williams,  J.,  concurred. 

Rule  refused. 
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HoARB  (a  Pauper)  v.  Dicksok. 
Same  v.  Dickinson. 

J.  HE  defendant^  Dickson,  was  the  secretary  of  a  chari-  The  pltintiff, 
table    association^   called    the    Royal    Naval   Benevolent  nons^ted  upon 
Society^  from  which  the  plaintiff,  the   daughter  of  a  de-  ^^^^^f^ 
ceased  naval  officer,  on  several  occasions,  between  the  years  Blunder,  in 
1838  and  1844,  obtained  pecuniary  relief.     In  the  latter  fendanthad 
year,  the  society  refused  her  their  aid,  on  the  ground  of  Fj^HficiitioD, 
rumours   affectinir    her   character.      Upon   her   renewinc:  c<^™enf«^ 

,  .  ,  *  ,  °   without  having 

her  application,  in   the  following  year,  a  committee  was  paid  the  de- 

appointed,  of  which   the   defendant   Dickinson   was   the  a^second  action 

chairman,  for  the  purpose  of  investigating  the  imputations  ^^^or  wU 

made  against  her.     In  the  prosecution  of  this  investigation,  stantiallythe 

,  ,  .  same  slander 

Dickson,  in  the  discharge  of  his  duty  as  secretary,  instituted  as  that  declared 
inquiries  respecting  the  character  of  the  plaintiff,  and  laid  fimaetionTand 
the  result  before  the  committee,  which  reported,  in  1846,  ''^J^^  ®^«^ 
that  the  plaintiff  was  not  a  fit  object  for  relief  from  the  words  spoken 
funds  of  the  society.     She,  thereupon,  brought  two  actions  occasion  as 
of  slander  in  the  Queen's  Bench ;  one  against  Dickson,  *  The  Com 
and  the  other  airainst  Dickinson.     The  defendants  pleaded  ^^y^  the  pro* 

•^  ,  *  ccedings  in  the 

pleas  of  justification,  and  the  causes  were  entered  for  trial  second  action 
before  PorAe,  B.,  at  the  Croydon  Summer  Assizes,  1847.  of  ie^coSTof 
The  jury  having,  after  the  plaintiff's  case   in  Hoare  v.  ^**®/^i-, 
Dickson^  had  proceeded  to  some  length,  expressed   their  suj  of  pro- 
intention  to  find  for  the  defendant,  the  plaintiff  elected  to  grant^where 
be  nonsuited,  and  at  the  same  time  withdrew  the  record  had  mthdrawn 
in  the  cause  of  Hoare  v.  Dickinson.    Judgment  was  signed  the  record  in 

the  first  actioni 

in  the  first  cause  in  the  month  of  January,  1848,  and  the  and  the  de- 
defendant's  costs    taxed    at  408/.    10,.     The  defendant,  obl^'d'jfdg. 
Dickinson,  subsequently  obtained  a  rule  absolute  for  judg-  JJ*^"^^^^"^ 
ment  as  in  case  of  a  nonsuit,  and  the  defendant's  costs  in 
that  action  were  taxed  at  the  sum  of  206^  10^.     Neither 
of  these  sums  were  paid  by  the  plaintiff.     On  the  12th  of 

VOL.   VI.  p   p  D.   &  L. 


578  CASES  ON  POINTS  OF   FRACTICB,   C.  P. 

1849.        January,  1848,  she  commenced  two  fresh  actions  in  this 
HoARB       ^ouTt ;  one  against  Dickson,  and  the  other  against  Dickin- 

_  ^'  son;  and  on  the  11th  of  January,  1849,  delivered  declara- 

Dickson 

tions,  each  containing  ten  counts.     The  plainti£P  sued  in 

forma  pauperis. 

Upon  a  former  day  in  this  Term,  Shee,  Seijt,  obtdned 
rules  in  each  of  the  actions  in  this  Court,  calling  upon  the 
plaintiff  to  shew  cause  why  all  further  proceedings  should 
not  be  stayed  until  the  defendant's  costs  in  the  fonner 
action,  between  the  same  parties,  in  the  Queen's  Bench, 
should  have  been  paid.  The  affidavits  upon  which  he 
moved,  after  setting  forth  the  above  &cts,  stated  the  de- 
fendant's belief  that  the  action  was  brought  solely  to  harass 
the  defendant  and  the  Royal  Naval  Benevolent  Society, 
and  that  the  plaintiff  had  no  merits;  and  also  stated  that 
the  alleged  causes  of  action  in  the  second  action  accmed  to 
the  plaintiff  before  the  commencement  of  the  first  action, 
and  that  the  causes  of  action  in  five  of  the  counts  of  the 
declaration  in  the  second  action  were  the  same  as  those 
for  which  the  first  action  was  brought  A  copy  of  the 
pleadings  in  the  former  actions  were  annexed  to  the 
affidavits. 

Carter  shewed  cause.  Five  of  the  ten  counts  are  ad- 
mitted to  be  for  causes  of  action  not  comprised  in  the  first 
action ;  as  to  them,  therefore,  there  is  no  ground  for  staying 
proceedings,  for  the  Court  will  not  interfere,  unless  the 
causes  of  action  in  both  actions  are  identical  [IMoat  v* 
Jay  (a);  Wade  v.  S!tfit«on(&);  Liversedge  v.  Oo0de{c);  Haxgh 
V.  Paris{d)\  Doe  A  Bees  v.  Thoma8{e) ;  2  CkU.  Archb.  1203, 
were  referred  to.]  The  defendants  have  not  been  damnified, 
for  it  appears  from  the  affidavit  of  the  plaintiff  that  their 
costs  have  been  paid  by  the  Royal  Naval  Benevolent 
Society. 

(a)  6  Binf(.  519;  S.  C.  4  M.  {d)  16  M.  &  W.  144  s  S.  C. 

&  P.  2S5.  ante,  vol.  4,  p.  325. 

(6)  1  C.  B.  610 ;   S.  C.  ante,  (e)  2  B.  &  C.  622 ;  S.  C.  4  D. 

vol  3,  p.  27.  &  R.  145. 

(c)  2Dowl.  141. 
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stopped  by  the  Court. 

Wilde,  C.  J, — The  principle  upon  which  this  application 
must  be  decided  is  the  well-known  one,  that  if  a  person 
who  has  brought  an  action,  and  has  had  an  opportunity  of 
trying  it  on  the  merits,  &ils  upon  the  merits,  or  withdraws 
the  record,  and  afterwards  brings  a  second  action  for,  sub- 
stantially, the  same  cause,  without  having  paid  the  costs  of 
the  first  action,  the  Court  will  interfere  and  stay  the  pro* 
oeedings  in  the  second  action  until  those  costs  are  paid. 
And  most  unquestionably  will  the  Court  interfere  if  it 
appears  that  the  plaintiff's  conduct  is  vexatious,  and  in- 
tended to  harass  and  annoy  the  defendant.  The  facts  in 
the  present  case  appear  to  be  these :  the  defendant  Dickson 
was  the  secretary  of  the  Royal  Naval  Benevolent  Society^ 
and  the  plaintiff  was  an  applicant  for  relief  to  the  society, 
as  a  person  coming  within  the  general  objects  of  the  institu- 
tion. Under  these  circumstances,  it  became  the  duty  of  the 
secretary  to  make  inquiries  into  her  character  and  claims. 
He  made  those  inquiries,  and  laid  the  result  of  them  before 
those  who  had  the  administration  of  the  funds  of  the 
society  in  their  hands.  The  matters  for  which  these 
actions  were  brought  arose  out  of  the  communications 
which  he  so  made,  in  the  discharge  of  his  duty  as  secretary, 
to  the  managers  of  the  institution ;  and  an  action  having 
been  accordingly  brought  against  him,  it  proceeded  to  trial, 
when,  after  the  plaintiff's  case  had  been  heard  at  some 
length,  her  counsel  elected  to  be  nonsuited,  not  upon  any 
technical  ground,  not  on  the  ground  of  surprise,  but  upon 
the  merits,  and  from  a  consciousness  that  the  plaintiff's  case 
was  such  that  the  jury  would  not  find  a  verdict  in  her 
favour.  In  defending  that  action,  Dickson  was  put  to  the 
heavy  expense  of  408J1  10«.  Those  costs  have  never  been 
paid  by  the  plaintiff;  but  she,  nevertheless,  brings  a  second 
action,  and  the  question  is,  whether  it  is  not  brought  for 
substantially  the  same  cause  as  the  first,  and  brought  for  the 

p  p  2 


HOAKS 
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DiCKBON. 
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purpose  of  vexing  and  harassing  the  defendant.     It  is  said 
that  because  some  of  the  counts  introduce  new  matter,  the 
declaration  shews  a  new  cause  of  action.     It  is  very  easy,  in 
cases  of  slander,  to  introduce  colourable  differences  in 
different  declarations ;  but  whether  there  be  any  real  diffe- 
rence in  the  subject-matters  of  complaint  is  to  be  ascer- 
tained by  a  consideration  of  all  the  facts.     The  aflSdavits 
here  state  that  all  the  alleged  new  slanders  were  uttered 
before  the  commencement  of  the  first  action ;  and  if  the 
plaintiff  really  sustained  any  injury  from  those  slanders,  and 
they  gave   her  any  real  cause  of  action,  why  were  they 
omitted  from  the  first  declaration,  and  why  is  no  explana- 
tion given  of  that  omission  ?     Suppose  a  person  brought  an 
action  of  trover  for  a  suit  of  clothes,  in  which  action  the 
defendant  obtained  a  verdict  upon  the  merits,  and  that  the 
plaintiff  afterwards  brought  a  second  action  for  the  same 
clothes,  and  also  for  a  pocket  handkerchief,  which  happened 
to  be  in  the  pocket  of  the  coat,  but  was  not  specifically 
named  in  the  first  declaration,  could  it  be  doubted  that  the 
second  action  was  for  substantially  the  same  cause  as  the 
first?    There  would  be  a  difference  in  the  declarations, 
certainly,  but  that  difference  would  be  merely  colourable. 
In  the  same  way  it  appears  to  me  that  this  second  action 
is  brought  for  substantially  the  same  cause  as  the  first,  and 
that  it  would  be  unjust  that  this  defendant,  who  has  already 
been  put  to  an  expense  of  40021,  and  upwards,  should  be 
subjected  to  a  second  action  for  the  same  cause,  especiaUy 
where  the  plaintiff  incurs  no  risk  or  expense,  as  she  sues  in 
forma  pauperis.     Besides,  the  action  is  brought  vexatioosly, 
for  the  slander  now  complained  of  for  the  first  time  might, 
and  ought  to  have  been  included  in  the  former  declaration. 
It  is  said  that  the  costs  have  been  paid ;  but  there  is  no 
pretence  for  saying  that  they  have  been  paid  for  or  on  behalf 
of  the  plaintiff.     It  does  not  follow  that  because  the  Royal 
Naval  Benevolent  Society  have  satisfied  the  costs  incurred 
by  their  officer,  the  plaintiff  does  not  continue  liable  to  him 
for  them. 
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There  is  no  substantial  difference  between  the  case  of 
Dickinson  and  that  of  Dickson.  In  Hoare  v.  Dickinsouy 
the  defendant  was  a  member  of  the  society,  and  acted  bona 
fide  in  the  performance  of  the  duties  properly  assigned  to 
him.  The  performance  of  those  duties  was  the  foundation 
of  the  former  action,  in  which  the  plaintiff,  after  entering  it 
for  trial,  withdrew  the  record,  and  has  not  yet  paid  the 
costs.  I,  therefore,  think  that  the  rules  in  both  cases  must 
be  made  absolute. 


581 


1849. 


HOARI 
V. 

Dickson. 


Maule,  J.,  Crbsswell,  J.,  and  Williams,  J.,  concurred. 


Rule  absolute. 


Edmonds  v.  Challis  and  Another. 
V^ASE  against  the  sheriff  of  Middlesex,  for  taking  an  Tho  effect  of 

•        A*   •      .         1*1        1  the  119th 

insufficient  replevin  bond.  section  of  the 

The  declaration  stated  that  the  plaintiff,  after  the  14th  ^^^^^^^ 
of  March,  a.d.  1847,  to  wit,  on  the  29th  of  March,  1847,  stituteapro- 

cecdiQg  m  re- 

and  within   the  jurisdiction  of  the  Whitechapel   County  plcrinsuiuin 
Court  of  Middlesex,  in   certain  premises  situate   in   the  trict  County 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  ^.^^'^qiJ  *'®" 
Whitechapel  County  Court  of  Middlesex,  by  one  George  ceeding  in  the 
Ellis,  his  bailiff  in  that  behalf,  lawfully  took  and  distrained      Although, 

since  the  es> 
tablishmont  of 
the  district  Courts,  the  jurisdiction  to  hear  and  determine  replevin  suits  has  been  taken  awaj 
from  the  sheriff  and  conferred  upon  those  Courts,  it  is  still  his  dut^  to  make  replevins,  and  to 
take  bonds  under  the  11  Geo.  2,  c.  19,  s.  23,  to  prosecute  the  suit  with  efiect  and  without  delay. 

A  bond  conditioned  for  appearing  at  the  next  County  Court,  and  then  and  there  prosecuting 
the  suit  with  effect,  is  no  longer  a  compliance  with  the  provisions  of  the  1 1  Geo.  2,  for  thia 
condition  is  now  idle,  if  it  requires  a  suit  to  be  commenced  in  the  County  Court,  and  is  in- 
sufficient if  its  effect  be  to  reouire  the  suit  to  be  prosecuted  in  the  dutrict  Court,  inasmuch  as 
it  does  not  require  that  to  be  done  without  delay. 

The  amount  of  rent  for  which  the  distress  is  made,  plus  the  expenses  of  the  distress,  is  a 
proper  measure  of  damages  in  an  action  by  the  landlord  against  the  sheriff  for  granting  an 
insufficient  replevin  bond. 

The  declaration  in  such  an  action  alleged  that  the  County  Court  had  no  jurisdiction  at  the 
time  of  tdung  the  bond :  Hddt  upon  motion  in  arrest  of  judgment,  that  it  sufficiently  appeared 
upon  the  declaration  that  the  County  Court  bad  no  jurisdiction  at  the  time  of  making  the  plaint 
to  the  sheriff. 

Where  a  party  refuses  to  produce  a  deed  at  the  trial,  and  a  copy  is  duly  proved,  he  cannot 
afterwards  exclude  it  by  producing  the  original,  and  requiring  it  to  be  proved  by  the  attesting 
witness. 
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1849.        divers  goods  and  chattels,  to  wit,  &a,  then  being  in  and 

Edmonds      "P^^^  ^^  said  premises,  and  of  great  value,  to  wit,  of  the 

«.  value  of  472.  4«.,  as  a  distress  for  certain  arrears  of  rent,  to 

Challis  4.        ,  1       /.  1  J  a 

and  AnoUier.  wit,  for  the  Sum  of  35JL,  of  lawful  money,  then  doe  and 
owing  from,  to  wit,  one  H.  Rowe,  to  the  plaintiff,  for  the 
rent  of  the  said  premises,  by  virtue  of  a  certain  demise,  &c. 
That  the  plaintiff,  by  the  said  G.  £.,  detained  the  said 
goods  and  chattels  until  the  defendants,  then  being  sheriff 
of  the  said  county,  afterwards,  to  wit,  &c,  on  the  complaint 
of  one  Kitty  Gladman,  caused  the  said  goods  and  chattels 
to  be  replevied  and  delivered  to  the  said  K.  G.,  and  then 
made  deliverance  of  the  said  distress  to  the  said  K.  GL 
That  although  it  was  the  duty  of  the  now  defendants,  as 
such  sheriff,  before  their  making  deliverance  of  the  said 
distress  to  the  said  K.  G.  as  aforesaid,  in  pursuance  of  the 
statute,  to  take  from  the  said  EL  G.,  and  two  responsible 
persons  as  sureties,  a  bond  in  double  the  value  of  the  said 
goods  and  chattels  so  distrained  as  aforesaid,  conditioned  for 
the  prosecuting  the  suit  of  replevin  with  effect  and  without 
delay,  and  for  duly  returning  the  goods  in  case  a  return 
should  be  awarded,  as  the  defendants  then  well  knew ;  never- 
theless, the  now  defendants,  so  being  such  sheriff,  not  regard- 
ing their  duty,  &c.,  did  not,  before  their  making  deliverance 
of  the  said  distress,  take  such  a  bond  as  aforesaid^  conditioned 
as  aforesaid,  qr  any  bond  except  the  bond  hereafter  mentioned, 
but  wrongfully  and  injuriously  omitted  so  to  do ;  and  then 
after  the  said  14th  of  March,  to  wit,  on,  &c,  only  took  from 
the  said  EL  G.,  and  A.  M.  and  B.  EL  being  two  responsible 
persons  as  sureties,  a  bond  in  double  the  value,  &c.,  con- 
ditioned for  the  said  EL  G.'s  appearing  at  the  then  next 
County  Court  for  the  county  of  Middlesex,  to  be  holden  at 
the  house  known  by  the  name  of  the  Sherifls*  Office,  in 
Red  Lion  Square,  in  the  said  county,  and  for  the  said 
K.  G.,  then  and  there,  that  is  to  say,  in  the  said  last-men- 
tioned County  Court  of  Middlesex,  prosecuting  her,  the 
said  K.  G.'s,  action  with  effect,  against  the  said  G.  £.,  for 
taking  and  unjustly  detaining  the  said  goods  and  chattels, 
and  for  the  said  K.  G.'s  making  return  thereof,  if  return 
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should  be  adjudged  by  Iaw»  and  for  the  said  JL  G.'s  well 
and  truly  keeping  harmless  and  indemnified  the  said  sheriff, 
&Cf  which  said  County  Court  mentioned  in  the  said  con- 
dition as  aforesaid,  had  not  at  the  time  of  the  taking  of  the 
said  bond,  any  jurisdiction  to  hear  or  determine  any  action 
of  replevin  for  the  taking  and  detaining  the  said  goods  and 
chattels,  or  any  or  either  of  them ;  and  the  Whitechapel 
County  Court  of  Middlesex  was,  at  the  time  of  the  taking 
of  the  said  bond,  the  only  Court  in  which  the  said  EL  G. 
could  validly  commence  an  action  of  replevin  for  taking  and 
detaining  the  said  goods  and  chattels,  by  means  of  which 
said  premises  the  plaintiff  was  wholly  deprived  of  the  said 
goods  and  chattels,  and  of  the  benefit  of  the  said  distress, 
and  of  the  means  of  satisfying  the  said  arrears  of  rent,  and 
the  costs  and  charges  of  the  said  distress,  amounting  to  a 
large  sum,  to  wit,  lOL ;  and  at  the  commencement  of  this 
suit  was  likely  to  lose  the  said  arrears  and  costs  and  charges 
of  the  said  distress.  And  in  consequence  of  the  premises, 
and  although  a  reasonable  time  for  the  said  EL  G.  com- 
mencing, in  the  Whitechapel  County  Court  of  Middlesex, 
an  action  of  replevin  for  the  taking  and  detaining  the  said 
gjoods  and  chattels  elapsed  after  the  replevying  of  the  same 
as  aforesaid,  and  before  the  commencement  of  this  suit; 
yet  the  said  K.  G.  did  not  within  such  reasonable  time 
commence  in  the  last  mentioned  Court  such  action  as 
aforesaid;  yet  the  plaintiff  lost  the  benefit  of  such  bond  as 
the  defendants  ought  to  have  taken  and  omitted  to  take  as 
aforesaid,  and  was  put  to  great  costs,  charges  and  expenses, 
amounting  to,  &c.,  in  and  about  ascertaining  what  bond  the 
defendants  had  taken,  and  about  inquiring  into  the  su£Bciency 
of  the  said  bond,  and  the  power  of  them,  the  defendants,  to 
assign  the  same  to  the  plaintiff,  to  the  damage,  &c. 

Pleas :  first,  not  guilty ;  secondly,  that  the  said  County 
Court  mentioned  in  the  said  condition  as  aforesaid,  had  at 
the  time  of  the  taking  of  the  said  bond  jurisdiction  to  hear 
and  determine  any  action  of  replevin  for  the  taking  and 
detaining  the  said  goods  and  chattels,  &c.     Issues  thereon. 


1849. 


Edmonds 
r. 

CUALLIS 

and  Another. 
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1849.  Upon  the  trial  before  CressweUy  J.,  at  the  first  Middlesex 

^^JJ^J^     sittings  in  Michaelmas  Term,  1847,  it  appeared  that  the 
»•  plaintiff,  the  owner  of  certain  premises  in  Assembly  Row, 

and  Another*  Mile  End  Old  Town,  on  the  29th  of  March,  1847,  made 
a  distress  upon  them,  by  Georp^  Ellis  his  bailiff,  for  arrears 
of  rent  due  to  him  by  Henry  Rowe,  the  occupying  tenant; 
and  that  the  goods  then  seized  were,  on  the  1st  of  April, 
delivered  by  the  sheriff  to  one  Kitty  Gladman,  who  claimed 
them  as  her  own  property,  upon  her  executing  the  replevin 
bond  mentioned  in  the  declaration,  for  94tL  8«.,  doable  the 
value  of  the  goods.  It  was  further  proved  that  the  premises 
upon  which  the  distress  was  made  were  within  the  juris- 
diction of  the  Whitechapcl  County  Court  of  Middlesex, 
and  that  that  Court  was  duly  constituted  by  an  order  in 
council  imder  the  County  Courts'  Act,  on  the  15th  of 
March,  1847,  and  had  been  opened  for  business  on  the 
22nd  of  the  same  month.  In  the  course  of  the  trial,  the 
plaintiff's  counsel  called  for  the  bond,  which  the  defendants 
had  had  notice  to  produce,  and  upon  their  refusal  to  pro- 
duce it,  proved  a  copy  which  had  been  procured  at  the 
sheriff's  office,  and  handed  it  in.  The  counsel  for  the 
defence  thereupon,  and  just  as  the  officer  of  the  Court  was 
about  to  read  the  copy,  produced  the  original,  but  objected 
to  its  reception  until  the  execution  of  it  should  have  been 
proved  by  the  attesting  witness.  The  learned  Judge  over- 
ruled the  objection;  but  the  original,  and  not  the  copy, 
was  read.  The  condition  of  the  bond  was  as  follows : — ^*  The 
condition  of  the  said  obligation  is  such,  that  if  the  above 
bounden  K.  G.  do  appear  at  the  next  County  Court  for 
the  county  of  Middlesex,  to  be  holden  at  the  house  known 
by  the  name  of  the  Sheriff's  Office,  in  Red  Lion  Square, 
in  the  said  county,  and  shall  then  and  there  prosecute  her 
action  with  effect  against  G.  R,  for  taking  and  unjustly 
detaining  her  goods  and  chattels,  to  wit,"  &c.,  **  and  make 
return  thereof,  if  return  shall  be  adjudged  by  law,  and  shall 
well  and  truly  keep  harmless  and  indemnified  the  said 
sheriff  of  Middlesex,  his  undersheriff,  deputies  and  bailifl^ 
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toocbing  and  concerning  the  replevying  and  delivery  of  the        1849. 
said  goods  and  chattels,  then  the  said  obligation  to  be  void      jgl^^^^^ 
and  of  no  effect ;  otherwise  to  be  and  remain  in  full  force."  v. 

The  defendants'  counsel  objected  that  there  was  no  evi-  and  Another, 
dence  to  go  to  the  jury  of  any  damages  sustained  by  the 
plaintiff,  but  the  learned  Judge  left  the  question  to  the 
jury,  who  found  a  verdict  for  the  plaintiff,  damages  SSL  for 
the  rent  due,  and  2L  IGs,  for  the  expenses  of  the  dbtress. 
Leave  was  reserved  to  move  to  enter  the  verdict  for  the 
defendants,  if  the  Court  should  be  of  opinion  that  the  bond 
was  sufficient 

BramweUy  in  the  same  Term,  obtained  a  rule  accordingly, 
and  also  for  a  new  trial,  on  the  grounds  that  the  bond  had 
been  admitted  without  having  been  proved  by  the  attesting 
witness,  and  that  the  plaintiff  was  not  entitled  to  recover 
the  rent  and  expenses  as  damages ;  and  also  to  arrest  the 
judgment,  on  the  ground  that  the  declaration  did  not  shew 
that  the  County  Court  had  no  jurisdiction  at  the  time  when 
the  replevin  suit  was  commenced. 

Baxnes  and  Massey  Dawson  shewed  cause.  The  only 
remedy  at  common  law  for  the  recovery  of  goods  taken 
under  a  distress,  was  a  writ  of  replevin  issuing  out  of 
Chancery,  and  directed  to  the  sheriff,  whereby  he  was 
directed  to  deliver  up  the  goods,  and  see  that  justice  was 
done.  But  this  process  was  found  tedious  and  inconvenient, 
especially  in  distant  parts  of  the  kingdom,  and  the  Statute 
of  Marlbridge  (52  Hen.  3,  c.  21)  was  therefore  passed, 
which  empowered  the  sheriff,  upon  complaint  made  to  him, 
to  deliver  up  to  the  owner  the  beasts  taken  and  wrongfully 
withholden  from  him.  This  replevy  could  take  place  out 
of  Court,  as  appears  from  the  1  &  2  P.  and  M.,  c.  12,  s.  3, 
which  directs  the  sheriff  to  appoint  four  deputies  to  take 
replevies;  so  that  the  replevin  was  not  the  act  of  the 
County  Court.  The  Statute  of  Westminster  2  (13  Edw.  1, 
Stat  1,  c.  2),  required  the  sheriff  to  take  pledges  not  only 
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1849.       to  prosecute  the  suit,  but  also  to  retam  the  distress  if  a 
*^^£^^^    retam  should  be  a^rarded.   As,  however,  this  duty  was  often 
V-  neglected,  the  11  Gea  2,  c.  19,  was  passed,  and  by  sect  23 

and  AboUmt.  it  was  enacted,  that  **  to  prevent  vexatious  replevins  of  dis- 
tress taken  for  rent,  all  sherifis  and  other  officers  having 
authority  to  grant  replevins,**  should  **  in  every  replevin  of 
a  distress  for  rent,  take  in  their  own  names,  from  the  plaintiff 
and  two  responsible  persons  as  sureties,  a  bond  in  double 
the  value  of  the  goods  distrained  •  •  .  •  and  conditioned  for 
prosecuting  the  suit  Mrith  effect  and  without  delay,  and  for 
duly  returning  the  goods  and  chattels  distrained,  in  case 
a  return  should  be  awarded,  before  any  deliverance"  were 
made  of  the  distress.  This  bond  was,  by  the  same  act,  made 
asfflgnable  at  law  to  the  person  making  avowry  or  cogni- 
zance. After  its  execution,  the  plaintiff  levied  a  plaint  in 
the  County  Court  This  was  the  state  of  the  law  when 
the  County  Courts'  Act  (9  &  10  Vict  c.  95)  passed.  The 
119th  section  of  that  statute  enacts,  ''that  all  actions  of 
replevin  in  cases  of  distress  for  rent  in  arrear  or  damage 
faisant,  which  shall  be  brought  in  the  County  Court,  shall 
be  brought  without  writ  in  Courts  held  under  this  act:" 
and  the  120th  enacts,  **  that  in  every  such  action  of  replevin, 
the  plaint  shall  be  entered  in  the  Court  holden  under  thb 
act  for  the  district  wherein  the  distress  was  made."  The 
whole  replevin  suit,  therefore,  is  to  be  prosecuted  in  the 
new  County  Courts,  and  three  of  the  rules  (the  24th,  25th, 
and  26th)  settled  by  the  Judges  for  regulating  the  pro- 
cedure of  those  Courts,  are  directed  to  the  proceedings 
in  replevin.  The  County  Courts*  Act,  however,  has  not 
exonerated  the  sheriff  from  the  duty  of  taking  a  replevin 
bond  under  the  act  of  11  Greo.  2,  c  19 ;  and  if  the  bond 
which  was  taken  in  the  present  case  had  been  in  com- 
pliance with  the  provisions  of  that  act,  no  difficulty  would 
have  arisen. 

It  will  be  contended,  on  behalf  of  the  defendants,  that 
the  bond  was  sufficient ;  or  that  if  it  is  not,  it  is  because 
the  County  Courts'  Act  has  taken  away  the  jurisdiction  of 
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the  sheriff  to  grant  replevms.      Funst,  the  bond  is  not        1849. 
sufficient     The  condition  of  it  is,  that  the  party  replevying     ^^^^ 
diall  appear  **at  the  next  Connty  Court  for  the  county  •• 

of  Middlesex,"  to  be  holden  at  the  Sheriff's  Office,  and  and  AboUmt. 
*^  shall  then  and  there  prosecute  her  action  with  effect" 
Since  the  passing  of  the  9  &  10  Vict  c.  9S,  the  old  County 
Court  has  no  jurisdiction  to  hear  and  determine  replevin 
aints,  and  as  there  are  no  less  than  eleven  new  district 
Courts  in  the  county  of  Middlesex,  the  bond,  in  requiring 
an  appearance  at  the  next  County  Court,  and  a  prosecution 
of  the  suit  **  then  and  there,"  requires  that  to  be  done  which 
is  manifestly  impossible.  Even  before  that  act  it  was  thought 
improper  that  the  bond  should  require  the  suit  to  be 
prosecuted  "  then  and  there,"  that  is,  at  the  next  County 
Court;  Jackson  v.  Hanson  {a)\  for  the  11  Geo.  2,  c.  19, 
a.  23,  only  requires  that  the  bond  shall  be  conditioned  for 
prosecuting  the  suit  ^^  with  effect  and  without  delay."  The 
bond,  therefore,  not  following  the  provisions  of  the  act,  was 
not  assignable,  and  was,  therefore,  no  security  to  the  plain- 
tiff, although  it  might  be  binding  as  between  the  party 
replevying  and  the  sheriff;  Austen  v.  Howard  (b);  and 
although  the  words  ^^  then  and  there,"  notwithstanding 
their  not  being  required  by  the  act,  might  be  binding  on 
the  obligor;  Morris  v.  Matthews  (e).  The  object  of  the  act 
of  1 1  Geo.  2,  c  19,  which  was  to  enable  the  party  to  have  a 
speedy  remedy,  (per  Mauky  J.,  in  Thompson  v.  Farden  (cf ),) 
is  defeated  by  taking  such  a  bond  as  this.  Tumor  v. 
Turner  {e)  was  referred  to. 

That  the  old  County  Courts  have  now  no  jurisdiction 
over  replevin  suits  is  obvious,  from  a  consideration  of  the 
6th  and  119th  sections  of  the  9  &  10  Vict  c.  95.  The 
former  section  enacts,  that  as  soon  as  a  district  Court  is 
established,  the  provisions  of  every  act  of  ParUament  giving 

Ca)  S  M.  &  W.  477 ;  S.  C.  1  &  D.  677. 
Dowl.  N.  S.  69.  id)  \  M.  &  Gr.  537;  S.  C.  8 

(ft)  7Taunt.  327;  S.C.I  Moore,  Dowl.  813 ;  1  Scott,  N.  R.  275. 
68.  {e)  2  B.  &  B.  107 ;  S.  C.  4  Moore, 

(c)  3  4.  B.  293 ;  S.  C.  1  G.  606. 
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1849.       jnrisdictioii  to  any  Court  shall  be  repealed.     The  juris- 
Edmonds     dicdon  to  hear  plaints  in  replevin  was  conferred  opon  the 
«•  sheriff,  not  by  the  common  law,  but  by  the  Statute  of 

and  Another.  Marlbridge,  and,  consequently,  falls  within  the  6th  section. 
It  may  be  said,  that  if  the  sheriff  has  still  power  to  grant 
and  to  take  replevin  bonds,  his  jurisdiction  over  plaints  in 
replevin  must  also  continue  (preserved  by  the  4th  section 
of  the  9  &  10  Vict),  because  by  the  Statute  of  Marlbridge 
he  is  empowered  to  grant  replevin  only  ^^  after  complaint 
made  to  him  thereof;*  that  is,  it  will  be  said,  after  a 
"  plaint"  has  been  entered  in  his  Court  But  the  ftdlacy 
of  this  argument  lies  in  confounding  the  word  ^*  complaint*' 
or  **  querimonia,"  as  it  is  in  the  original  Latin,  with  the 
technical  term  "plaint"  or  "querela."  The  "querimonia" 
mentioned  in  the  Statute  of  Marlbridge  is  the  application, 
which  may  be  made  in  pab,  (2  Inst  139),  to  the  sheriff,  or 
to  his  deputies  under  the  Statute  of  Ph.  &  M.,  to  replevy. 
The  Statutes  of  Westminster  2  and  of  Geo.  2  require  him 
to  take  a  bond  previously  to  his  delivering  up  the  goods,  but 
at  the  time  when  it  is  taken,  there  is  no  cause  in  Court ; 
Tesseyman  v.  Gildart  (a).  It  is  only  after  the  execution 
of  that  bond,  that  the  "plaint"  or  "querela"  is  commenced. 
That  the  plaint  must  now  be  entered  in  the  district  Court 
is  clear  ft'om  the  120th  section  of  the  County  Courts  Act ; 
and  it  is  the  duty  of  the  plaintiff,  not  of  the  sheriff,  to  do 
that;  JEz  parte  Boyk  (£).  There  is  nothing,  however,  in 
the  act  which  affects  the  sheriff's  power  of  granting  replevins 
and  taking  replevin  bonds ;  indeed  that  power  is  vested  in 
no  other  person,  and  it  therefore  seems  that  the  duties  of 
the  sheriff  continue  as  they  were  before  the  act,  except  that 
inasmuch  as  the  plaintiff  must  enter  his  plaint  in  the  district 
(yourt,  the  bond  ought  to  be  conditioned  to  do  so,  and  no 
longer  to  enter  it  in  the  old  (bounty  Court 

With  respect  to  the  admission  of  the  bond,  without  calling 
the  attesting  witness,  it  is  sufficient  to  say  that  the  plaintiff 
having  called  for,  and  been  refused,  the  original,  had  a  right 

(fl)  1  N.  R.  292.  (6)  2  D.  &  R.  13. 
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lo  have  the  copy,  which  he  had  proved,  read;  and  the        1848. 
circumstance  that  the  original,  and  not  the  copy,  was  in      kdmonds 
Gict  read,  is  immaterial.    Jackson  v.  AUen  (a)  is  precisely      ^  '* 
in  point     The  only  other  question  is,  whether  there  was  ud  Another. 
evidence  to  warrant  the  jury  in  finding  more  than  nominal 
damages.     [Upon  this  point,  1  Wins.  SaumL  195  i,  n.  (;?), 
6th  ed. ;  Evans  v.    Brander  (b) ;    Perreau  v.   Bevan  (c) ; 
Wylie  V.    Birch  (d) ;    Bales   v.   WingfieU  {e)  ;    Clifton  v. 
Hooper  (f),  were  cited.] 

Bramwett  and  Burchelly  in  support  of  the  rule.  The 
Statute  of  Marlbridge  substituted  a  complaint  to  the  sheriff 
in  the  place  of  the  old  writ  of  replevin  issuing  out  of 
Chancery ;  and  that  ^'  complaint"  or  ''  querimonia"  has 
been  treated  by  the  most  eminent  writers  as  the  commence- 
ment of  the  suit;  2  Inst.  139;  Dalton  on  Slieriffs,  435; 
GiBf.  Distr.  4th  ed.  85.  [Maule^  J. — Mr.  Udall^  in  a  note 
to  the  1 19th  section  of  his  edition  of  the  County  Courts'  Act, 
cites  Mr.  AtkinsorCs  Book  on  Sheriff  Law^  p.  80,  as  stating 
the  better  opinion  to  be,  that  no  plaint  is  necessary  before 
replevin.]  In  practice,  a  plaint  is  always  entered  before  the 
declaration  in  replevin ;  7Y6W«^(;r?iw,6C0,6thed.  The  juris- 
diction of  the  sheriff  under  the  Statute  of  Marlbridge  only 
arises  **  post  querimoniam  inde  sibi  factam,"  and  unless  the 
^  querimonia"  means  ^*  plaint,"  sherifis  have  ever  since  that 
statute  been  trying  replevin  suits  without  jurisdiction.  It 
is  true,  the  plaint  may  be  made  out  of  Court  to  the  sheriff 
or  his  deputies;  but  it  must  be  afterwards  recorded  in 
Court  The  act  of  11  Geo.  2,  requires  the  bond  to  be 
conditioned  to  prosecute  **  the  suit,"  and  not  to  commence 
and  prosecute  it;  it  assumes,  therefore,  that  the  suit  has 
been  commenced  before  the  bond  is  executed.  The  case 
of  Tesseyman  v.  Gildart  (ff)  has  been  misunderstood ;  the 

(a)  3  Stark.  74.  &  D.  629. 
lb)  2  H.  Bl.  547.  (e)  4  Q.  B.  580,  note, 

(c)  5  B.  &  C.  2S4  ;  S.  C.  8  D.         (/)  6  Q.  B.  468. 
&  R.  72.  (g)  1  N.  R.  292. 

{d)  4  Q.  B.  566 ;   S.  C.  3  G. 
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1 849.        Court  there  refused  a  rule  against  the  officer  for  the  payment 
Edmonds     ^  coeXs  for  taking  insufficient  pledges  de  retomo  habendo, 
»•  not  on  the  inround  that  there  was  no  cause  in  the  Court 

ind  Aaodier.  below,  but  because  there  was  no  cause  in  the  Common 
Pleas  where  the  motion  was  made.  The  only  point  decided 
in  Ex  parte  Boyle  (a)  was,  that  the  Court  would  not,  on 
motion,  compel  the  sheriff  to  enter  a  plaint,  although  they 
might  perhaps  have  granted  a  mandamus  for  that  purpose. 
It  is  submitted,  therefore,  that  the  jurisdiction  of  the  sheriff 
is  the  same  as  before  the  statute ;  and  that  a  plaint  must 
be  entered  in  his  Court  upon  his  replevying.  The  change 
which  the  County  Courts'  Act  has  made,  has  been  to 
establish  new  Courts  in  somewhat  the  same  position  ss 
the  superior  Courts,  into  which  the  proceedings  in  replevin 
were  removed  by  recordari.  The  24th  role^  which  directs 
that  when  goods  are  replevied  by  the  sheriff,  the  claimant 
shall  enter  a  plaint  in  the  district  Court,  recognises  the 
sheriff's  power  to  replevy ;  but  if  the  plaint  in  the  district 
Court,  and  not  a  plaint,  as  heretofore,  in  the  old  County 
Court,  is  the  commencement  of  the  replevin  suit,  then  the 
County  Courts'  Act  has  taken  away  the  jurisdiction  of  the 
sheriff  altogether  in  replevin,  and  he  cannot  take  a  bond  at 
all.  If  that  be  so,  the  present  action  is  not  maintainable, 
for  the  sheriff  has  committed  no  breach  of  duty.  If,  on  the 
other  band,  the  other  branch  of  the  argument  be  well 
founded,  and  the  sheriff's  jurisdiction  remains  unaffected 
by  the  recent  act,  then  the  bond  is  sufficient  And  even 
assuming  that  the  sheriff's  jurisdiction  to  hear  plaints  is 
gone,  but  that  his  duty  to  replevy  and  take  replevin  bonds 
continues,  the  bond  is  sufficient  It  follows  substantially 
the  19th  section  of  the  11  Geo.  2,  c  19,  and  it  vrill  be 
construed  as  requiring  all  that  to  be  done  which  the  statute 
requires.  Thus  a  similar  bond  was  held  not  merely  to  bind 
the  plaintiff  to  prosecute  his  suit  in  the  County  Court,  but 
to  follow  it  into  the  Court  above,  and  prosecute  it  there 
with  effect ;  GwilUm  v.  HoJbrook  (^),  and  the  cases  there 

(a)  2  D.  &  R.  13.  (6)  1  B.  &  P.  410. 
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cited.     The  sheriff  is  not  bound  to  take  the  bond  precisely       1849, 
in  the  terms  of  the  act.    He  may,  for  instance,  add  a  clause    ^^;;^ 
for  indemnifying  him  from  all  charges  and  damages  by  ^' 

reason  of  the  replevin,  without  affecting  the  assignability  and  Another. 
of  the  bond.    [Short  ▼•  Hubbard  (a) ;  Dunbar  ▼•  Dunn  {b) ; 
and  Jackson  ▼•  Hanson  (c\  were  cited.] 

Next,  the  attesting  witness  to  the  bond  ought  to  have 
been  called,  and  as  it,  and  not  the  copy,  was  read  at  the  trial, 
it  was  improperly  admitted  in  evidence ;  Call  v.  Dunning  {d) ; 
Gordon  v.  Skcretan  (e) ;  Gillett  v.  Abbott  (y*),  and  Collins  v. 
Bayntun  (y).  As  to  the  question  of  dam^;e,  there  was  no 
evidence  of  any  actually  sustained.  It  is  not  enough  for 
the  plaintiff  to  shew  that  he  may  possibly  suffsr  an  injury 
from  the  alleged  breach  of  duty ;  at  all  events  the  amount  of 
the  rent  due  at  the  time  of  the  distress,  and  the  expenses, 
are  not  the  just  measure  of  damages ;  for  the  plaintiff  may 
have  been  paid  his  rent  before  the  action  was  brought  against 
the  sheriff;  Morris  v.  Robinson  (Ji)\  Scott  v.  Henley  {%)i 
Bales  y.  Wingifield  {k).  Lastly,  the  declaration  is  bad  in 
arrest  of  judgment ;  it  avers  only,  that  **  at  the  time  of  taking 
the  bond,"  the  County  Coiut  had  not,  and  that  the  district 
Court  had,  jurisdiction;  whereas,  it  should  have  alleged, 
that  the  County  Court  had  no  jurisdiction  at  the  time  when 
the  replevin  suit  was  commenced,  and  that  the  district 
Court  had  jurisdiction  at  that  time. 

Cur*  ado.  vulL 

CoLTMAK,  J.,  now  delivered  the  judgment  of  the  Court 
— Thb  was  an  action  brought  against  the  sheriff  of  Middle- 
sex, for  not  having  taken  a  replevin  bond  in  conformity  with 
the  statute  11  Geo.  2y  c  19,  s.  23.    The  cause  was  tried 

(a)  9  Moore,  667 ;  S.  C.  2  Bing.  &  P.  24. 

349.  iff)  I  QL  B.  117;  S.  C.  4  P. 

(6)  10  Price,  54.  &  D.  544. 

(c)  8  M.  &  W.  477 ;  S.  C.  1  («  3  B.  &  C.  196 ;  S.  C.  5  D. 

Dowl.  69  N.  S.  &  R.  34. 

id)  4  East,  53.  (t)  1  M.  &  Rob.  227. 

Ce;  8  East,  548.  (k)  4  Q.  B.  580,  note. 

(/)7  A.  &E.  783;  S.  C.  3  N. 
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V. 

Challis 
and  Another. 


before  my  brother  Cresswelly  and  a  verdict  was  found  for  the 
plaintiff  for  Z5L  ;  but  leave  was  reserved  to  enter  a  verdict 
for  the  defendants,  if  the  Court  should  be  of  opinion  that 
the  bond  which  was  taken,  was  sufficient  within  the  meaning 
of  the  act.     In  the  ensuing  Term,  a  rule  fdsi  was  obtained 
for  entering  the  verdict  for  the  defendants,  or  for  a  new 
trial,  or  to  arrest  the  judgment     It  appeared  by  the  Judge's 
report,  that  the  distress,  out  of  which  the  action  arose,  was 
taken  within  the  district  of  the  Whitechapel  Coun^  Court 
of  Middlesex,  and  the  condition  of  the  bond  was,  that  the 
obligor  should  appear  at  the  next  County  Court,  for  the 
county  of  Middlesex,  to  be  held  at  the  house  known  by  the 
name  of  the  Sheriffs  Office,  in  Red  Lion  Square,  and  should 
then  and  there  prosecute  her  action   with  effect  against 
George  flllis,  for  taking  and  unjustly  detaining  her  goods, 
&c,  and  make  return  thereof,  if  return  should  be  adjudged 
by  law.    The  bond  which  has  been  taken  in  this  case,  is  in 
a  form  often  used  before  the  passing  of  the  act  9  &  10  Vict, 
c.  95  ;  and  the  question  is,  whether  such  a  form,  since  the 
passing  of  that  statute,  is  sufficient     By  the  119th  section 
of  the  act,  all  actions  of  replevin  in  case  of  distress  for  rent 
in  arrear,  which  shall  be  brought  in  the  County  Court,  shall 
be  brought  without  writ  in  a  Court  held  under  the  act ;  and 
by  section  120,  the  plaint  shall  be  entered  in  the  Court 
holden  for  the  district  wherein  the  distress  was  taken.     As 
this  statute  leaves  the  former  statutes  relating  to  replevin 
unrepealed,  there  is  no  reason  why  the  sheriff,  on  complaint 
made  to  him,  should  not  grant  replevin  as  before,  and  take 
a  bond  under  the  stat.  1 1  Geo.  2,  c.  1 9,  as  before ;  and  if  the 
bond  bad  been  taken  in  the  terms  of  the  statute,  conditioned 
to  prosecute  the  suit  with  effect  and  without  delay^  and  to 
make  return,  if  return  should  be  awarded,  the  sheriff  would 
have  been  under  no  difficulty.     But  the  bond  being  taken 
with  a  condition  for  the  party  to  appear  at  the  next  County 
Court  for  the  county  of  Middlesex,  to  be  holden  at  the 
Sheriff's  Office  in  Red  Lion  Square,  and  then  and  there  U> 
prosecute  her  action  with  effect,  and  to  make  return,  if  return 
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should  be  adjudged,  the  question  arises  whether  such  a  bond        1849. 
is  sufficient.  ^E^i^ 

Various  cases  are  to  be  found  in  which  the  Courts  have      _  «• 

Challis 

held,  that  bonds  not  strictly  conformable  with  the  statute  of  and  Another. 
11  Gea  2,  c.  19»  are  assignable  within  that  statute,  so  as  to 
enable  the  assignee  to  maintain  an  action  on  the  bond,  where 
there  Iiad  been  a  breach  of  one  of  the  branches  of  the  con- 
dition, which  had  been  taken  conformably  to  the  statute. 
Thusi,  in  the  case  of  SJiort  v.  Httbbard  (a),  it  was  held  to  be 
no  objection  to  such  a  bond,  that  it  was  conditioned,  ijUer 
aBa,  to  indemnify  the  sheriff.  So,  in  Dunbar  ▼•  Dunn  (6), 
where  the  bond  was  conditioned  to  prosecute  with  efiect,  to 
make  return,  if,  &c.,  and  to  indemnify  the  sheriff,  it  was  held 
that  the  assignee  might  sue  on  the  bond,  though  it  was  not 
conditioned  to  prosecute  the  suit  without  delay. 

These  were  questions  between  the  assignees  of  the  sheriff, 
and  the  obligors  of  the  bond;  but  the  question  may  be 
diflerent  when  it  arises  between  the  party  distraining  and 
the  sheriff,  who  has  taken  a  bond  not  conformable  to  the 
statute.  In  order  to  determine  this  question,  it  will  be  con- 
venient to  consider  the  effect  of  a  bond  taken  in  the  form 
here  used,  before  the  passing  of  the  statute  9  &  10  Vict.  c.  95. 
The  object  of  taking  a  bond  conditioned  for  the  obligor  to 
appear  at  the  next  County  Court,  and  then  and  there  to 
prosecute  his  suit,  appeara  to  be  to  secure  the  commencement 
of  the  action  without  delay  so  as  to  meet  the  requirement  of 
the  statute,  that  the  obligor  shall  prosecute  his  suit  without 
delay ;  and  if  the  obligor  omitted  to  appear  at  the  next 
County  Court,  and  there  prosecute  his  suit,  it  was  an  in- 
fringement of  the  statute,  and  the  bond  was  forfeited,  and 
might  be  put  in  suit  by  the  assignee ;  Dias  v.  Freeman  (c). 
The  effect  and  meaning  of  a  bond  conditioned,  like  the 
bond  now  in  question,  was  under  the  consideration  of  the 
Court  of  Exchequer  in  the  case  of  Jackswi  v.  Hanson  ((T); 

(a)  9  Moore,  667;  S.  C.  2  Bing.         (c)  5  T  R.  195. 

349.  (<0  8  M.  &  W.  477;   S.  C. 

(b)  10  Price,  64.  1  Dowl.  69,  N.  S. 

VOL.  VI.  Q  a  D.   &   L. 
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1849.       and  the  Court  held  the  meaning  of  such  a  bond  to  be,  that 
^^^^    ^he  obligor  should  appear  at  the  next  County  Court,  and 
9'  then  and  there  begin  to  prosecute  his  suit,  and  afterwards 

and  Another,  prosecute  it  with  effect ;  and  by  prosecuting  with  effect  is 
meant  prosecuting  with  effect,  not  only  in  the  County  Court, 
but  in  every  other  Court  into  which  the  cause  may  be 
removed  in  ordinary  course ;  Chapman  v.  Butcher  {a) ; 
GwiUrm  v.  Holbrook  (b).  Now,  the  meaning,  which  ought 
to  be  put  on  the  bond,  is  not  altered  by  the  passing  of  the 
statute  9  &  10  Vict,  c  95 ;  and  the  question  vrill  be,  whether 
such  a  bond  still  is  a  substantial  compliance  with  the  requi- 
sitions of  the  statute  11  Geo.  2,  c.  19,  the  condition  of  the 
bond  being,  first,  that  the  obligor  shall  appear  at  the  next 
County  Court,  and  then  and  there  begin  to  prosecute  his 
suit  This  branch  of  the  condition  will  be  merely  idle,  if  the 
effect  of  the  statute  of  Victoria  is  to  substitute  a  proceeding 
in  the  district  Court,  in  lieu  of  the  old  proceeding  in  the 
County  Court ;  and  it  appears  to  us,  that  such  is  the  intention 
and  effect  of  the  act.  The  words  of  the  act  (sect.  119),  are 
express,  that  all  actions  of  replevin  in  cases  of  distress  for 
rent  shall  be  brought  in  a  Court  held  under  the  act ;  and  it 
cannot  be  supposed  that  the  plaintiff  in  replevin  is  to  bring 
two  concurrent  actions,  one  in  the  old  County  Court,  the 
other  in  the  district  Court.  It  must,  therefore,  be  intended 
that  the  proceeding  in  the  district  Court  should  be  substi- 
tuted in  lieu  of  the  former  proceeding  in  the  County  Court. 
It  may  be  said,  however,  that  although  this  branch  of 
the  condition  is  idle,  as  imposing  a  duty  on  the  obligor 
which  the  statutes  do  not  any  longer  warrant,  and  for  a 
breach  of  which  the  assignee  of  the  bond  could  maintain 
no  action,  yet  the  rest  of  the  condition  is  conformable  to 
the  statute  11  Geo.  2,  c.  19,  and  may  be  enforced  by  the 
assignor  on  the  bond.  Now,  the  remaining  branch  of  the 
condition  is,  that  the  obligor  will  prosecute  his  suit  with 
effect ;  and  the  proceedings  in  replevin  having  been  well 

(a)  Carth.  248.  (6)  1  B.  &  P.  410. 
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commenced  in  the  first  instance  by  the  plaint  to  the  sberifF       1849. 
out  of  Court,    and  the  bond  entered  into  to  him,  and      edmondb 
the  proceedings  being,  in  e£Pect,  by  force  of  the  act  9  &  10      ^* 
Vict  c  95,  directed  to  be  transferred  to  the  district  Court   and  Another, 
and  there  prosecuted,  the  effect  of  this  portion  of  the  con- 
dition may  be  to  bind  the  obligor  to  prosecute  with  effect 
in  the  district  Court,  on  the  same  principle  on  which  it  was 
held,  that  such  a  condition  bound  him  to  prosecute,  not  only 
in  the  sheriff's  Court,  but  in  every  other  Court  into  which 
the  cause  might  be  removed  in  due  course  of  law.     Still 
there  is  another  requisition  of  the  statute,  which  the  bond 
does  not  comply  with ;  for  the  bond  should  be  conditioned 
for  the  prosecuting  of  this  suit  without  delay.     As  the  law 
stood  before  the  passing  of  the  statute  9  &  10  Vict  c  95, 
this  was  considered  as  being  sufficiently  provided  for,  by 
requiring  the  obligor  to  appear  at  the  next  County  Court, 
and  then  and  there  to  prosecute  his  suit ;  but  this  provision 
is  no  longer  applicable ;  the  suit  is  no  longer  to  be  prose-* 
cuted  in  the  County  Court,  but  in  the  district  Court    The 
district  Courts  are  to  be  held,  by  sect  56,  at  such  times  as 
the  Judge  shall  appoint ;  and  it  may  well  be,  that  the  Court 
for  the  district  within  which  the  distress  was  taken,  and  in 
which  the  plaintiff  ought  to  enter  his  plaint,  will  be  holden 
before  the  holding  of  the  next  County  Court  in  the  Sheriff's 
Office,  in  Red  Lion  Square.     Be  that  as  it  may,  there  is 
no  condition  requiring  the  plaintiff  to  prosecute  his  suit  at 
the  next  or  any  other  district  Court,  and  the  proceeding 
may  be   indefinitely  delayed  without  any  breach  of  the 
condition  of  which   the  assignee  of   the   bond  can    take 
advantage.     We  think,  therefore,  that  the  bond  is  insuffi- 
cient;   and,  consequently,  that   the    defendants    are  not 
entitled  to  have  a  verdict  entered  for  them. 

The  ground  on  which  the  application  for  a  new  trial  was 
rested,  was  a  supposed  misdirection  in  receiving  in  evidence 
the  replevin  bond,  without  due  proof  of  the  execution  by 
the  subscribing  witness.  It  appeared  by  the  report,  that 
notice  had  been  given  to  the  defendants  to  produce  the 

a  Q  2 
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1849.  bond,  and  the  plaintiff's  counsel  called  for  the  bond,  which 
Edmonds  ^^^  defendants'  counsel  declined  to  produce.  On  the  part 
Chalus  ^^  ^^®  plaintiff,  a  copy  was  produced,  and  proved  to  have 
and  Another,  been  obtained  from  the  Sherifi^s  Office,  and  was  about  to  be 
read,  whereupon  the  counsel  for  the  defendants  produced 
the  original,  and  insisted  that  it  could  not  be  read  until  the 
subscribing  witness  had  been  called.  The  document,  how- 
ever, was  read  without  the  production  of  the  witness ;  and 
it  is  contended  that  this  ought  not  to  have  been  done.  We 
are,  however,  of  opinion  that  the  evidence  was  properly 
received.  The  document  having  been  in  the  first  instance 
kept  back,  and  the  plaintiff  having  entitled  himself  to  read  a 
copy  without  any  proof  being  given  that  there  was  a  sub- 
scribing witnessjto  the  original  instrument,  and  having  put 
it  in  to  be  read,  the  defendants'  counsel  let  slip  his  opportu- 
nity, and  had  no  right  then  to  interpose  and  produce  the 
original;  and  although  in  point  of  fact  the  original  was 
read,  that  was  but  by  a  sort  of  legerdemain,  and  the  proper 
evidence  must  be  considered  as  having  been  read,  which 
was  the  copy  produced  and  proved  by  the  counsel  for  the 
defendants.  The  case  of  Jackson  v.  AOen  (a),  bears  out 
our  view  of  the  rights  of  the  plaintiff's  counsel  under  such 
circumstances. 

Another  ground  on  which  the  motion  for  a  new  trial  was 
rested,  was  the  amount  of  the  damages,  which  were  to  the 
whole  amount  of  the  rent  distrained  for;  but  we  see  do 
reason  to  think  them  too  large.  If  a  bond  had  been 
taken,  conditioned  to  prosecute  without  delay,  the  bond, 
under  the  circumstances  of  this  case,  would  have  been 
forfeited,  and  the  amount  of  the  rent  would  have  been  a 
reasonable  measure  of  the  damages.  The  case  is  not  like  the 
case  of  an  escape  on  mesne  process,  for  the  distrainor  has  a 
real  security  for  his  debt,  and  if  the  replevin  bad  not  been 
granted  he  would  have  sold  the  goods,  and  would  have  pat 
the  money  into  hb  pocket     If  a  replevin  bond  is  taken,  and 


(a)  3  Stark.  74. 
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afterwards  forfeited,  or  if  the  sheriff  omits  to  take  a  bond       l^"*-^- 
with  a  proper  condition,  the  plaintiff  ought  to  be  put  in  as     edmonds 
good  a  situation  as  he  was  in  before.  ^  ^' 

The  ground  on  which  it  was  sought  to  arrest  the  judgment  and  Anuther. 
was,  that  the  declaration  only  alleged  that  the  County 
Court  had  not  jurisdiction  at  the  time  of  taking  the  bond, 
and  that  it  ought  to  have  alleged  a  want  of  jurisdiction  at 
the  time  of  the  plaint  to  the  sheriff;  but  we  think  that  this 
is  in  substance  alleged,  for  the  allegation  that  the  County 
Court  had  not  jurisdiction  at  the  time  of  taking  the  bond 
to  try  an  action  of  replevin  for  taking  and  detaining  the 
said  goods,  would  not  be  true  if  it  had  had  jurisdiction  at  the 
time  of  the  plaint  to  the  sheriff;  for  if  it  had  had  jurisdiction 
at  that  time,  its  jurisdiction  having  once  attached,  would 
have  continued  by  virtue  of  the  4th  section  of  the  act,  and 
would  have  existed  at  the  time  of  taking  the  bond.  The 
rule,  therefore,  roust  be  discharged. 

Rule  discharged. 


Webster,  Bart  et  Ux.,  v.  Delafield. 

J.  HE  plaintifis  in  this  action  having  recovered  judgment,  The  sheriff 
a  fieri  facias,  indorsed  to  levy  571L  15«.,  was  sued  out,  and  ^^^\l  exc- 
the  furniture  and  other  personal  property  in  and  about  a  ^^^"^  ^^  ^ 
bouse  and  premises  occupied  by  the  defendant,  at  Fulham,  cUimed  them 

1  1       /•   T  ,  ^    ^         .      -I    .  •  for  his  client, 

were,  on  the  4th  of  January,  1849,  seized  m  execution,  and,  uoon  an 

interpleader 
order  beinr 
obtuned,  attended  before  the  Jadge  with  an  affidavit  made  by  himself,  stating  that  from  (k>cu- 
ments  in  his  possession,  he  believed  the  goods  to  belong  to  A. ,  who  was  abroad  and  unable  to 
make  an  aiBoavit  or  to  travel.    The  Judge  thinking  the  affidavit  insufficient,  made  an  order 
barring  the  claim,  under  the  3rd  section  of  the  Interpleader  Act 

litldj  per  Wilde,  C.  J.,  MavU,  J.,  and  Oettweti^  J.>  that  the  affidavit  of  the  attorney  was  a 
sufficient  statement  of  "  the  nature  and  particulars'*  of  A.*s  claim  to  satisfy  the  first  section  of 
the  Interpleader  Act,  and  that  the  order  should  be  rescinded. 

J7€&2,  per  WUHaHu,  J.,  that  the  sufficiency  of  the  statement  was  a  question  for  the  discretion 
of  the  Judge  exclusively,  and  that  the  Court  ought  not  to  review  the  exercise  of  that  discretion. 

Held,  per  totam  Curiam,  that  an  affidavit  by  the  claimant  himself  in  support  of  his  claim 
was  not,  under  the  above  circumstances,  necessary. 

SewdAe^  per  Mamie,  J.,  that  the  statement  of  "the  nature  and  particulars'*  of  a  claim  under 
the  1st  section  need  not  be  made  by  affidavit. 
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9, 

Delafield. 


1849.        On  the  7th  of  the  same  inoDthy  Messrs.   Rickards  and 
WfcBOTSE      Walker,  as  the  attorneys  of  Henry  Arthur  Webster,  served 
the  sheriff  with  a  notice  that  their  client  claimed  the  whole 
of  the  property  seized ;  and  the  sheriff  having,  on  the  lOdi, 
obtained  the   usual  summons  for  an   interpleader  order, 
Rickards  attended,  on  the  12th  of  January,  before  Cot- 
moHy  J.,  at  Chambers,  on  behalf  of  Webster,  and  proposed 
to  read  an  affidavit,  sworn  by  the  latter  before  the  Britisk 
consul  at  Paris.     The  affidavit  was  objected   to  on  the 
ground  that  it  was  not  sworn  before  a  competent  person, 
and  was,  upon  that  ground,  rejected.     Rickards  then  retd 
an  affidavit  made  by  himself,  stating,  that  to  the  best  of  his 
belief  the  goods  in   question  were  the  property  of  the 
claimant,  and  that  the  house  and  premises  at  Fulham,  the 
title  deeds  of  which  were  in  deponent's  possession,  had 
been  conveyed  to  him  in  1847,  and  were  still  his  property; 
that  H.  A.  Webster  had  left  England  in  the  autumn  of 
1R48,  and  entrusted  his  house  and  furniture  to  the  custody 
and  care  of  his  housekeeper  and  servants.     The  learned 
Judge  held  that  the  affidavit  was  insufficient,  but  adjoamed 
the  summons  to  afford  time  for  procuring  a  proper  affidavit 
from  Webster.     Rickards  again  attended  on  the  19th,  and 
produced  another  affidavit  made  by  himself  stating,  that 
from  various  documents,  vouchers,  receipts,  invoices,  and 
papers,  in  his  possession,  belonging  to  Webster,  he  believed 
the  goods  to  be  the  bona  fide  property  of  Webster,  and  not 
of  the  defendant ;  that  efforts  had  been  made  to  obtain  ao 
affidavit  from  Webster  sworn  in  Paris,  but  that  such  efforts 
had  been  ineffectual,  as  there  was  no  competent  authority 
in  that  city  for  that  purpose,  and  that  Webster^s  state  of 
health  prevented  his  coming  to  England.     The  learned 
Judge,  thinking  that  the  affidavit  was  insufficient,  refused 
to  make  the  interpleader  order ;  but  made  an  order  under 
the  third  section  of  the  Interpleader  Act,  barring  the  daim. 

Montague  Smith  having,  on  a  former  day  in  this  Term, 
obtained  a  rule  to  rescind  that  order. 
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BramweU  shewed  cause.     The  first  question  is,  whether        1840. 
the  claimant  must  support  his  claim  by  affidavit;  and  if  so,    ^vTbstkb 
then,  secondly,  whether  the  affidavit  of  Rickards  is  suffi-  «• 

Dfi  afield* 

cient ;  for  the  affidavit  of  Webster  was  clearly  inadmissible. 
Powell  V.  lAH:k  {a)  decides,  that  the  claim  must  be  made  by 
affidavit;  and  that  case  has  been  always  acted  upon.  And 
it  seems  highly  expedient  that  an  affidavit  (which  must  be 
filed)  should  be  required,  because  otherwise  there  would 
be  no  record  whatever  of  the  claim  having  been  made. 
[Maukf  J. — The  claimant  is  required,  by  the  first  section 
of  the  Interpleader  Act  (1  &  2  Wm.  4,  c.  58),  ^'to  state 
the  nature  and  particulars  of  his  claim,"  but  he  b  not  bound 
to  prove  them,  to  the  satisfaction  of  the  Judge.  It  would  be 
monstrous  if  a  man  who  does  not  come  voluntarily,  but 
who  is  forced  to  come,  before  a  Judge  at  Chambers  to  state 
his  claim,  should  be  summarily  barred  fi-om  prosecuting  it 
because  the  Judge  was  not  satisfied  with  his  statement  of 
it.  Is  the  Judge  in  such  a  case  to  try  the  question  upon 
affidavits,  and  to  bar  the  claimant  of  his  right  to  have  his 
daim  investigated  by  a  jury?]  On  the  other  hand,  it  might 
be  asked,  will  any  statement  of  a  claim  satisfy  the  words 
of  the  act?  [Maule,  J. — Yes;  section  3  enacts,  that  the 
claimant  shall  be  barred  if  he  does  not  appear  to  maintain 
his  claim ;  but  you  would  go  further,  and  say  that  he  shall 
be  barred  if  he  appears,  but  does  not  maintain  his  claim 
by  affidavit  to  the  satisfaction  of  the  Judge].  Unless  the 
Court  are  prepared  to  overrule  Powell  v.  Lock,  and  to  decide 
that  not  only  no  affidavit  is  necessary,  but  also  that  any 
statement,  and  a  statement  by  any  person,  is  sufficient,  they 
will  not  rescind  this  order.  If  an  affidavit  be  necessary, 
then  the  Judge  has  decided  that  the  present  one  is  insuffi- 
cient, and  the  Court  will  not  review  his  decision. 

Montagve  Smith,  in  support  of  the  rule.     The  learned 

(a)  3  A.  &  £.  315. 
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1849.       Judge  acted  under  a  misapprehension  of  the  meaning  of 
Wkbsteb     ^^^  statute.    The  sixth  section  enacts,  that  when  any  claim 
J.     ^'  is  made  by  a  third  person  to  any  goods  and  chattels  taken 

in  execution  under  process,  it  shall  be  lawful  for  the  Court 
from  which  such  process  issued,  upon  application  of  the 
sheriff,  to  call  before  them  by  rule  of  Court,  as  well  the 
party  issuing  such  process  as  the  party  making  such  claim, 
**and  thereupon  to  exercise  for  the  adjustment  of  such 
claim,  and  the  relief  and  protection  of  the  sheri£P  or  other 
officer,  all  or  any  of  the  powers  and  authorities^  contained 
in  the  previous  sections,— one  of  which  (the  third)  enacts, 
that  if  such  third  party  shall  not,  being  duly  served  with 
the  rule  or  order  previously  obtained  for  that  purpose, 
appear  to  maintain  his  claim,  or  shall  neglect  or  refuse  to 
comply  with  any  rule  or  order  to  be  made  after  appearance, 
he  shall  be  barred  from  ever  after  prosecuting  it  Webster 
cannot  be  barred  under  this  section,  for  it  does  not  appear 
that  he  was  ever  served  with  the  order  or  summons  to 
appear,  or  that  he  has  neglected  or  refused  to  comply  with 
any  rule  or  order  made  after  his  appearance,  if  his  appear- 
ance by  his  attorney  was  sufficient.  [Mauk^  J. — The  words 
**  shall  neglect  or  refuse  to  comply  with  any  rule  or  order 
to  be  made  after  appearance,"  seem  to  me  to  refer  to  the 
rules  and  orders  which  the  Judge  is  empowered  to  make 
by  the  first  section ;  and  if  the  claimant  does  n^lect  or 
refuse,  the  act  does  not  say  that  he  *^  shall"  be  barred,  but 
only  that  *Mt  shall  be  lawful"  for  the  Judge  to  bar  him.] 
The  act  does  not  in  terms  require  the  claimant  to  appear 
in  person,  and  it  is  submitted  that  his  appearance  by  his 
attorney  was  sufficient  If  so,  it  was  competent  for  the 
attorney  to  make  the  claim,  and  his  affidavit  was  sufficient 

Burchell  appeared  for  the  sheriff.  If  this  order  be 
rescinded,  the  sheriff,  who  has  continued  in  possession  of 
the  goods  to  the  present  time,  will  lose  the  protection  of 
the  Interpleader  Act ;  for  it  will  be  objected  that  he  did 
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not  apply  promptly  after  receiving  notice  of  the  claim.        1849. 
[CressweUj  J. — If  he  be   prejudiced,  he  can   get  a  fresh      wbbstkb 
interpleader  order,  statimr  the  circumstances  which  have    ^     ^' 

,  ,  ,  Delaheld. 

occurred  in  explanation  of  his  apparent  delay  in  applying]. 

WiLDEy  C.  J. — After  a  full  consideration  of  the  circum- 
stances of  this  case,  I  think  the  order  of  my  Brother  CoUman 
should  be  set  aside.  Many  important  questions  have  been 
raised  upon  which  I  am  not  prepared  to  decide ;  but  my 
present  opinion  is  founded  upon  the  particular  facts  of  this 
case,  and  is  limited  to  it  It  appears  that  the  claimant  is 
residing  in  a  foreign  country,  and  not  able,  therefore,  to 
appear  in  person  before  the  Judge.  His  attorney,  however, 
appears  for  him  to  maintain  his  claim,  and  proposes  to 
make  use  of  a  statement  of  his  client,  which  the  latter  is 
not  in  a  position  to  make  upon  oath,  and  which  is  on  that 
account  objected  to,  and  rejected.  The  attorney  then 
swears,  that  from  documents  in  his  possession,  as  well  as 
from  other  grounds,  he  believes  the  goods  in  question  are 
the  property  of  the  claimant,  and  not  of  the  defendant 
It  may  be  that  a  party  having  a  claim  may  be  unable  to 
come  forward  himself  to  maintain  it,  and  that  the  best 
evidence  that  can  be  obtained,  under  the  circumstances,  in 
support  of  it,  b  the  belief  of  another  person  who  has  the 
means  of  knowledge.  Looking,  therefore,  to  the  facts  of 
this  case  and  the  position  of  the  client,  I  think  that  the 
affidavit  of  the  attorney  should  have  been  deemed  sufficient, 
without  requiring  one  from  the  claimant  himsel£  I  think, 
therefore,  that  the  rule  for  rescinding  the  order  should 
be  made  absolute,  and  that  it  should  be  made  part  of  the 
present  rule  that  the  parties  shall  proceed  to  trial  on  a 
feigned  issue,  to  try  the  title  to  the  goods,  the  claimant 
being  plaintiff,  on  the  usual  terms. 

Madle,  J. — I  am  of  the  same  opinion.     And  first,  as  to 
the  necessity  for  any  affidavit  at  all :  the  statute  does  not 
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1849.  sftj  that  the  claim  shall  be  stated  by  affidavit,  but  that  the 
Judge  shall  make  an  order  calling  upon  the  party  to  appear 
and  state  the  nature  and  particulars  of  his  claim ;  and  under 
certain  circumstances,  the  Judge  may  bar  him  finom  prose- 
cuting his  claim.  The  application  in  this  case  was  made  by 
the  sheriff;  but,  for  the  present  purpose,  the  act  makes  no 
difierence  between  him  and  the  defendant  in  an  action. 
The  first  section  of  the  Interpleader  Act  empowers  the 
Court  or  a  Judge  to  make  an  order  upon  a  third  party  to 
do  two  things;  first,  to  state  the  nature  and  particulars  of  his 
daim,  (whidi,  it  has  been  held,  he  must  do  by  affidsTit, 
though  it  may  be  doubted  whether  that  decision  be  correct); 
and  secondly,  to  maintain  or  relinquish  his  claim.  If  he 
i^ypeais  and  maintMus  his  claim,  the  Judge  may  order  ao 
action  (ur  an  issue ;  or  he  may,  with  the  consent  of  the 
plaintiff  and  of  the  claimant,  dispose  of  the  merits  b  a 
summary  maimer.  The  first  section,  however,  gives  no 
power  to  the  Judge  to  bar  the  claimant ;  the  third  is  the 
only  section  which  gives  him  that  power,  and  it  enacts,  that 
if  the  claimant  shall  not  appear  upon  the  order  to  maintain 
or  relinquish  his  claim,  being  duly  served  therewith,  or  shall 
neglect  or  refiise  to  comfdy  with  any  rule  or  order  to  be 
made  afler  appearance,  it  shall  be  lawfiil  fi>r  the  Judge  to 
declare  him  for  ever  barred  from  prosecuting  his  claim.  If 
the  party  appears,  he  can  only  be  barred  if  he  neglects  to 
comply  with  any  order  made  after  his  appearance.  In  thb 
case,  no  order  has  been  made  after  his  appearance,  which  he 
has  neglected  to  comply  with,  and  therefore,  that  state  of 
facts  does  not  exist,  which  alone  gives  the  Judge  jurisdiction 
to  bar  him.  This  seems  to  me  to  be  the  literal  construction, 
and  to  be  also  a  construction  in  conformity  with  the  spirit 
of  the  act,  which  was  intended  to  substitute  a  shorter  and 
cheaper  remedy  in  lieu  of  the  tardy  and  expensive  process  of 
an  interpleader  bill  in  Chancery.  The  object  of  the  Legis- 
lature was  to  provide  a  proceeding  for  the  protection  of  the 
sheriff  or  any  other  person  standing  between  two  conflicting 
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claims,  but  at  the  same  time  to  leave  the  rights  of  the  con-        1849. 
flicting  claimants  in,  as  near  as  possible,  the  same  state  as      WEBsmT 
before  the  interpleader.     The  construction  contended  for —  9- 

that  a  party  must  make  a  sufficient  affidavit  of  his  claim — is 
contrary  to  the  spirit  of  the  act.  Before  the  interpleader 
order,  the  claimant  was  at  liberty  to  sue  out  a  writ,  and 
bring  his  action  without  stating  the  particulars  of  his  claims 
to  any  body  ;  and  this,  his  right  at  common  law,  it  was  not 
the  object  of  the  statute  to  restrict,  except  so  far  as  it  was 
necessary  to  do  so  for  the  protection  of  sheriffs  and  of  de- 
fendants who  had  no  interest  in  the  subject-matter  in  dispute. 
Further  to  qualify  that  right,  would  give  no  additional 
advantage  to  the  party  applying  for  the  interpleader  order, 
and  would  at  the  same  time  prejudice  the  claimant,  upon 
whom,  therefore,  there  would  be  no  reason  for  imposing 
such  further  restrictions  any  more  than  upon  any  one  else. 
But  it  may  be  said,  of  what  use  is  it  to  give  a  Judge  the 
power  to  make  an  order,  if  that  order  may  be  disobeyed  with 
impunity  ?  The  answer  is,  that  it  will  not  be  disobeyed 
with  impunity.  The  purpose  for  which  a  Judge  is  em- 
powered to  call  upon  a  claimant  to  state  the  particulars  of 
his  claim,  is,  that  the  claimant  may  have  an  opportunity  of 
giving  such  evidence  of  it  at  once — for  instance,  if  it  arise 
from  a  marriage  settlement,  by  the  production  of  that 
settlement — as  may  satisfy  the  other  side,  and  make  him 
abandon  his  claim.  If,  however,  he  refuses  to  state  the 
particulars  of  his  claim,  that  may  affect  the  discretion  of  the 
Judge  as  to  costs,  but  the  party  is  not  for  such  a  reason  to 
forfeit  his  whole  claim.  It  is  said,  that  in  the  case  of  Powell 
V.  Lock  (a),  where  the  application  was  made  to  the  full 
Court,  and  not  to  a  Judge  at  Chambers,  the  Court  held, 
that  the  particulars  of  the  claim  should  be  stated  by  affi- 
davit. The  dicta  of  the  Judges  were,  indeed,  to  that  effect ; 
but  their  decision  was,  that  the  party  should  have  time  to 
make  an  affidavit,  and  more  than  this  they  did  not  intend  to 

(a)  3  A.  &  £.  315. 
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y^^^^    and  although  the  Court  thought  that  there  ought  to  be  an 

_     ^'  affidavit,  I  do  not  think  they  took  into  consideration  the  ques- 

Delafield.      .  ,  "^     ,  .       *    , 

tion,  whether  the  claimant's  right  should  be  barred  if  he  did 
not  produce  one.  On  the  broad  ground,  therefore,  that  no 
affidavit  is  required  as  a  condition  precedent  to  the  Judge's 
making  an  order  for  a  feigned  issue  under  the  first  section  of 
the  act,  I  think  that  the  learned  Judge  had  no  authoritj  to 
make  the  present  order,  and  that  it  should,  therefore,  be 
rescinded.  But  if  I  am  wrong  in  this  respect,  I  am  not 
disposed  to  think  an  affidavit  by  the  claimant  himself  neces- 
sary;  nor  does  my  Brother  Coltman  appear  to  have  thought 
so,  otherwise  he  would  not  have  received  the  affidavit  of  the 
attorney  at  alL  There  is  nothing  in  the  statute  that  requires 
that  the  claim  shall  be  made  by  the  clidmant  himself;  in 
many  cases  he  may  know  nothing  of  the  nature  and  particu- 
lars of  it  Then,  if  the  affidavit  of  the  claimant  is  not  neces- 
sary, I  think  the  affidavit  which  was  made,  was  not  such  an 
one  as  that  a  Judge  could  say  it  did  not  amount  to  a 
statement  of  the  nature  and  particulars  of  the  claim ;  and 
I  am  inclined  to  think,  that  any  claim,  however  loose,  is 
sufficient  For  these  reasons  I  am  of  opinion  that  the  order 
of  my  Brother  CoUman  should  be  rescinded. 

Cresswell,  J. — I  concur  with  the  Lord  Chief  Justice 
and  my  Brother  Maule,  that,  in  this  case,  an  affidavit 
from  the  plaintiff  was  not  necessary;  but,  at  present,  and 
without  pledging  myself  to  a  final  opinion  upon  the  point, 
I  do  not  concur  with  my  Brother  Mauky  that  no  affidavit 
whatever  was  necessary  to  support  the  claim.  I  forbear 
going  into  that  question  at  present,  for  it  b  an  important 
one,  and  it  is  not  necessary  to  give  any  opinion  upon  it 
I  have  been  in  the  habit  of  acting  at  Chambers  upon  what 
I  believed  to  be  the  decision  in  Powell  v.  Lock  (a),  and  have 
always  thought   that  the  statute  required  that  the  claim 

(a)  3  A.&  E.  315. 
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should  be  supported  by  affidavit     It  is  enough,  however,        1849. 
in  the  present  instance,  to  say  that  the   claimant  being      vfjsi^rEji 
absent,  and  not  in  a  position  to  make  an  affidavit  himself,    ^     <'• 
the  affidavit  of  his  attorney,  in  this  country,  was  sufficient ; 
and,  I,  therefore,  think  that  this  rule  should  be  made 
absolute. 

Williams,  J. — I  am  soiry  to  say  that  I  have  the  mis- 
fortune to  differ  from  the  rest  of  the  Court ;  but  it  seems 
to  me  that  we  ought  not  to  rescind  the  order  of  my  Brother 
Coltman,  because,  if  it  be  erroneous,  it  is  only  from  his 
having  drawn  a  wrong  conclusion  from  facts  in  a  matter 
within  his  discretion.  If  I  were  satisfied  that  he  had  made 
the  order  upon  the  ground  that  the  claimant  himself  had 
not  made  an  affidavit,  I  should  concur  with  the  rest  of  the 
Court  that  his  decision  was  erroneous ;  for  I  think  that  the 
claim  need  not  be  supported  by  the  affidavit  of  the  claimant 
himself.  But  it  seems  to  me,  that  the  ground  upon  which 
the  learned  Judge  proceeded  was,  that  the  claimant  had  not 
sufficiently  stated  the  nature  and  particulars  of  his  claim  in 
compliance  with  the  statute.  I  forbear  from  expressing  any 
decided  opinion  as  to  whether  an  affidavit  is  necessary ;  but 
the  inclination  of  my  opinion  is  in  accordance  with  that  of  my 
Brother  Cresswell,  viz.,  that  the  statute  requires  the  party  to 
state,  not  a  sufficient  claim,  but  his  claim  sufficiently,  that 
is,  by  affidavit ;  and  that  if  he  does  not  do  so,  he  may  be 
barred.  It  seems  to  me,  that  it  is  for  the  Judge  to  decide 
whether  the  claim  is  sufficiendy  stated.  Here  he  has 
decided  that  it  was  not;  and  I  see  no  reason  for  disturbing 
his  order. 

Rule  absolute  to  set  aside  the  order,  and  for  a 
feigned  issue. 
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laadccUra- 
tion  against  a 
oorporatioo, 
it  11  tafident 
lodMcribe  tbe 
defendants  by 
their  oorporata 
title,  witkoiit 
stating  bow 
tbey  werein- 
eorporatecL 

A  declara- 
tion wbidi 
describes  tbe 
defendants  as 
a  "  companj,*' 
impUedlj  al- 
leges that  tbe 
oompanyisa 


WooLP  V.  The  City  Steam  Boat  Company. 

vyASEl — The  declaration  stated  that  the  plaintiff  com- 
plained **  of  the  City  Steam  Boat  Company,  who  has  been 
summoned  to  answer,"  &c. 

Special  demurrer,  assigning  for  causes  that  the  names  of 
the  defendants  were  not  stated  in  the  declanuiim ;  diat  if 
the  defendants  were  sued  as  a  corporation  or  as  a  comptnj 
completely  registered,  the  declaration  ought  to  have  stated 
by  virtue  of  what  act  of  Parliament  the  defisndants  were 
liable  to  be  so  sued. 

Hugh  Hilly  in  support  of  the  demurrer.  The  question 
is,  whether  a  declaration  is  good  which  describes  the 
defendants  as  a  company,  but  does  not  shew  that  they  are 
a  corporation  or  a  completely  rq^tered  company.  As  the 
declaration  does  not  allege  that  they  are  a  corporation,  the 
plea  of  nul  tiel  corporation  could  not  be  safely  pleaded 
The  Court  will  not  take  judicial  notice  of  persons  styfing 
themselves  a  company.  [Creiswell,  J. — Is  not  this  the 
usual  mode  of  declaring  against  a  corporation?  How 
does  it  appear  that  they  have  not  got  a  charter? 
Maukf  J. — If  the  defendants  are  a  corporation,  the 
language  of  the  declaration  is  correct  If  they  are  not, 
the  implied  allegation  that  they  are,  may  be  traversed] 
In  Reff.  V.  fFest  (a),  a  coroner's  inquisition,  which  foood 
that  certain  railway  carriages  moving  to  the  death  of  three 
persons  were  **  the  goods  and  chattels  of,  and  in  the 
possession  of,  the  proprietors  of  the  Hull  and  Selby  Rail- 
way, and  of  the  proprietors  of  tiie  Leeds  and  Selby  Rail- 
way,''  was  quashed,  on  the  ground  that  there  never  existed 
any  such  corporations  so  intituled.  ICressweBy  J. — That 
case  might  have  been  in  point,  if  the  defendants  were 
described   as   the   proprietors  of  the  City  Steam  Boats.] 


(a)  I  a  B.  826. 
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Since  the  statutes  creating  registered  corporations,  they        1849. 
should  be  described  as  corporations  by  statute,  although       ^^^ 

before  those  acts  it  might  have  been  unnecessary  to  state  ^     ^^ 

how  they  were  created.     In   Thompson  v.  The  Universal  Boat  Com- 

PAW 

Salvage  Company  (d)^  the  defendants  were  described  as  a 
company  duly  registered  under  the  7  &  8  Vict  c.  110. 
l^CresstDellf  J. — What  difference  can  the  statutes  make  with 
respect  to  describing  a  corporation  in  pleading  ?  Maule^  J. 
— It  may  be  that  these  defendants  were  incorporated  by 
charter  before  any  of  the  statutes  were  passed  to  which  you 
refer.]  If  so,  the  declaration  should  have  described  them 
as  incorporated  by  a  charter.  [Maule,  J. — How  b  the 
plaintiff  to  know  what  their  charter  is  ?]  In  The  Dutch 
West  India  Company  v.  Van  Moyses  {h\  the  plaintiffs  were 
compelled  at  the  trial  to  prove  the  instruments  by  which 
they  were,  by  the  law  of  Holland,  effectually  created  a 
corporation  there.  [Mauk,  J. — That  case  shews  that,  as 
the  plaintiffs  called  themselves  a  company,  it  was  assumed 
that  they  were  a  corporation,  and  they  were  obliged  to 
prove  that  they  were.  And  if  it  is  to  be  assumed  in  the 
case  of  a  plaintiff,  the  same  must  be  done  in  the  case  of  a 
defendant] 

HawkinSy  contrii,  was  stopped  by  the  Court 

Maule,  J. — There  is  no  positive  rule,  no  precedent,  and 
no  practice,  requiring  such  a  description  of  a  corporation 
as  is  contended  for;  nor  is  there  any  inconvenience  in 
holding  that  the  description  of  the  defendants  in  the  decla- 
ration implies  the  allegation  that  they  are  a  corporation. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  Plaintiff 

(a)  1  Exch.  6Q4.  (6)  2  Ld.  Raym.  1535,  note. 
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Crobsfield  o.  Morrison. 

1  HE  pleadings  and  &ct8  of  this  case  are  so  fully  set 
forth  in  the  judgment,  that  any  other  statement  of  them 
is  unnecessary. 

Whateley  and  Sir  Thonuu  PhilUps  for  the  defendant, 
cited  Suffd  V.ffP.  p.  756,  11th  ed. ;  Nervm  ▼.  Mwms{a)\ 
Browning  v.  Wright  (ft) ;  Foord  v.  WUion  (c) ;  Nvnd  f. 
Marshall  (d) ;  Lambert  v.  Taylor  (e) ;  Goodbume  v.  -B«d- 
man(/);  Hummer  v.  Lee  (g);  Gwgnne  ▼.  Bumell{h); 
and  Negelen  v.  Mitchell  (%), 

Talfourdy  Serjt,  and  DowdesweU^  for  the  plaintiff,  re- 
ferred to  2  fFni^.  &ittiui  319  e,  n.  (A),  6th  ed.,  and  FWM 
V.  Armstrong  (A). 


The  decUra* 
tion  flUted, 
that  npon  the 
aMunmient  of 
the  leaieof  a 
ooal  mmefrom 
the  plaintii^ 
the  IDMOO-  to 
the  defendant, 
the  latter  co- 
Tenanted  with 
the  fonneTy 
that  he,  the 
defendant,  hit 
exeoutora,  ad- 
minittraton, 
or  aniffns. 
ihoiUd,  lo  long 
at  he  or  they 
ihooldbein 
poiMSsionof 
the  mine,  pay 
thelenor  the 
rent  reterred ; 
and  ihonld 
obferre  the 

cofenants  in  CoLTMAN,  J.,  delivered  the  judgment  of  the  Court— 

the  lease  on  ,  ,  • 

the  part  of  the    This  was  an  action  of  covenant,  hi  which  the  declaration 
i^tobll      seated,  "that  Margaret  Thomas  and  William  Trew  were 

seised  in  fee  of  the  premises  thereinafter  mentioned  to  be 


obeer^ed,  or 
inch  of  them 
at  should  be 
then  subsisting, 
and  should  at 
all  times  there- 
after indemnify 
the  plaintiff 
agamst  the 
rent  and  ootc* 
nants  contained 


(a)  3  Lev.  46. 

(6)  2  B.  &  P.  13. 

(c)  8  Taunt.  543  $S.C.  2  Moore, 
592. 

{d)  1B.&B.319;  S.C.3Moore, 
703. 

(e)  4  B.  &  C.  138 ;  S.  C.  6  D. 


&  Scott,  700. 

(^)  2  M.  ae  W.  495 ;  S.  C.  5 
Dowl.  755. 

(A)  6  Bing.  N.  C.  453 ;  S.  C. 
1  Scott,  N.  R.  711. 

(t)  7  M.  &  W.  612 ;  S.  C.  1 
Dowl.  110,  N.S. 

(J;)  7  A.  &E.  557;  S.  C.  sN. 
&  P.  406. 


in  the  lease, 
aodagaiiMtall    &  r.  iqS. 

iTrSyEof  V)  9  Bing.  532 ;   S.  C.  2  M. 

such  costs. 

Breach,  first,  that  the  defendant,  while  in  possession,  did  not  pay  certain  rent,  whereonoo  tk 

plaintiff  was  obliged  to  pay ;  and  secondly,  that  the  defendant  aid  not  indemnify  the  plaiatiff. 

Pleas :  first,  a  traverse  of  the  demise ;  secondly,  as  to  the  deed  of  assignment  which  cos* 
tained  the  coTcnants,  non  est  factum ;  thirdly,  that  when  the  rent  accrued  due,  defendant  mi 
not  in  possession ;  fourthly,  as  to  non  payment  of  the  rent,  accord  and  satiijbction ;  fifUilyi 
that  the  defendant  did  indemnify  ;  and  sixthly,  that  plaintiff  did  not  pay  the  rent. 

A  Terdict  having  been  found  for  the  defendant  on  the  third  issue,  and  for  the  plaintiff  on  iD 
the  others,  and  the  Court, — being  of  opinion  that  the  words  restricting  the  first  covenant  to  tbe 
time  of  the  defendant's  possession,  did  not  extend  to  the  covenant  to  indemnify ;  sod  thst  tho 
third  plea  furnished  no  defence  to  the  action  t  Hdd^  that  as  the  third  plea  was  a  travene  of 
an  immaterial  allegation,  and  as  there  were  other  pleas  which  were  material,  and  which  wen 
disposed  of  on  pn^r  issues  raised  upon  them,  tne  plaintiff  was  entitled  to  judgment  dob 
obstante  veredicto,  and  that  there  was  no  necessi^  for  a  repleader. 
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demised ;  and  being  so  seised,  afterwards5  to  wit,  on  the  29th  *  *^49. 
of  July,  1835,  by  a  certain  indenture  of  lease  then  made  Crosskield 
between  the  said  Margaret  Thomas  and  William  Trew  of  Mo|^*',go^, 
the  one  part,  and  the  plaintiff  of  the  other  part,  (which  said 
indenture,  sealed  with  the  seals  of  the  said  Margaret  Thomas 
and  William  Trew,  the  plaintiff  now  brings  here  into  Court), 
for  the  consideration  of  the  galiage,  rents,  payments,  duties^ 
covenants,  conditions,  and  agreements  thereinafter  men- 
tioned and  contained)  on  the  part  and  behalf  of  the 
plaintiff,  his  executors,  administrators,  and  assigns,  to  be 
made,  rendered,  kept,  done,  and  performedi  the  said 
Margaret  Thomas  and  William  Trew  did  demise,  lease, 
and  to  farm  let  unto  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  all  and  singular  the  mine,  vein, 
pit,  grove,  bed,  and  hole  of  coal  called  *  the  large  vein,' 
being  a  mine  of  coal  commonly  worked  in  the  parish  of 
Monythusloyne,  lying  in  and  underneath  all  those  two 
several  messuages  or  dwelling-houses,  out-houses,  &c.,  and 
the  several  closes  of  lands,  arable,  &c.,  which  were  more 
particularly  delineated,  together  with  the  quantities,  meres, 
metes,  and  bounds  thereof,  in  or  by  the  map  or  plan 
indorsed  in  the  first  skin  of  the  said  indenture,  and  which 
lands  were  called  and  known  by  the  several  names  of 
Tyn-y-Gelly  or  Twyn-Gelyn  Fields,  then  in  the  several 
and  respective  tenures  and  occupations  of  John  Jones  and 
Richard  Lewis,  and  were  situate  in  the  said  parish  of 
Monythusloyne,  in  the  county  of  Monmouth,  containing, 
by  measurement,  forty-six  acres,  or  thereabouts,  excepting 
always  so  much  of  such  parts  of  the  said  veins  of  coal  as 
might  be  necessary  to  remain  unworked  for  the  purpose  of 
supporting  and  keeping  effective  the  main  level  or  tram- 
road  hereafter  mentioned,  leading  or  extending  from  the 
Pentwyn  lands,  under  and  through  the  lands  of  the  said 
Margaret  Thomas  and  William  Trew,  to  the  Peny-Van-Issa 
coal  lands;  and  also  full  and  free  liberty,  license,  and 
authority,  to  and  for  the  plaintiff,  his  executors,  &c.,  and 
their  respective  miners,  &c.,  to  open,  dig,  search  for,  &c, 

VOL.   VI.  R  R  D.  &   L. 
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1849.       and  get  all  the  coal  thereby  demised  (except  as  aforesaid); 

Chossfield    ^^^  ^^  ^^'  ^^^'^^  ^^*  *"^^  make  any  pits,  shafts,  &c.,  in, 
,     ^'  under,  upon,  or  about  the  said  lands,  as  well  for  the  working 
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of  the  coal  duly  demised,  as  far  the  purpose  of  hauling,  &c., 
any  other  coal  or  minerals,  the  produce  of  any  other  colliery 
or  estates;  and  particularly  to  continue  the  main  level  or 
carriage-road  then  in  progress  through  the  Pentwyn  lands, 
under  and  through  the  said  lands  of  the  said  Margaret 
Thomas  and  William  Trew,   to  the  said  Peny-Van-Issa 
coal  lands;  and  also  to  erect,  &c.,  in  and  upon  the  said 
lands,  &c.,  store^houses,  smithies,  &c.,  for  the  better  and 
more  effectual  working  the  said  colliery  or  coal  mines,  and 
the  accommodation  of  the  colliers,  miners,  and  others  who 
should  be  from  time  to  time  employed  in  and  about  the 
said  colliery  and  mines,  but  no  such  building  or  machines 
should  be  erected  within  one  hundred  yards  of  any  dwelling- 
house  then  being  upon  the  said  lands,  without  the  consent 
of  the  said  Margaret  Thomas  and  William  Trew^  their  heirs, 
&c.,  had  and  obtained;  and  also  to  construct  and  make 
yards,  spoil-banks,  and  deposits  of  coal  or  rubbish,  upon  the 
said  lands,  and  for  the  purpose  of  using  and  exercising  the 
several  powers  and  authorities  thereby  granted ;  and  to  take, 
use,  and  occupy  so  much  of  the  surface  of  the  said  lands  as 
might  be  reasonably  necessary  to  the  said  plaintiff,  his  exe- 
cutors, &a,  he  and  they  paying  for  so  much  of  such  parts  of 
the  surface  <^  the  said  lands  as  might  be  used  for  any  of  the 
purposes  aforesaid,  the  fair  and  just  value  thereof;  and  also 
to  raise  and  quarry  from  and  out  of  the  said  lands,  and  to 
use  in  the  erection  of  the  buildings  and  works  to  be  set  up 
under  the  purchase  or  conveyance,  all  such  stone^  clay,  and 
land  as  might  be  reasonably  required  for  such  purpose; 
and  likewise  full  and  free  license  and  authority  to  bring  up 
and  convey  through,  and  work,  raise,  and  get  up  by  means 
of,  the  said  lands  thereinbefore  described,  or  any  part  theieoi^ 
from  or  out  of  any  other  lands,  any  other  coals  and  minerals 
whatever,  than  those  thereby  demised ;  and  likewise  full  and 
free  liberty  of  ingress  and  egress  to  and  for  the  said  plaintiff. 
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his  executors,  &c.,  workmen,  labourers,  &c.,  in  and  upon        1849. 
the  said  farm   and  lands,  with  horses,  &c.,  to  and  fro,     crobThkld 
working,  hauling,  and  carrying  away  the  said  coal,  and  the  ^' 

using  and  exercising  the  several  powers  thereby  granted,  at 
air  times,  at  his  and  their  will  and  pleasure,  without  any 
interruption,  molestation,  &c.,  by  the  said  Margaret  Thomas 
and  William  Trew,  or  either  of  them,  their  heirs  or  assigns, 
or  the  heirs  or  assigns  of  either  of  them,  subject,  neverthe- 
less, to  the  covenants  and  restrictions  on  the  part  of  the 
lessee  thereinafter  contained.  To  have,  hold^  &c.,  the  said 
mines,  vein,  pit,  grove,  bed,  and  hole  of  coal,  except  as 
aforesud,  and  all  and  singular  other  the  privileges,  liberties, 
powers,  and  premises  thereby  granted,  demised,  and  leased 
as  aforesaid,  or  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,  unto  the  said  plaintiff,  his  executors, 
&a,  from  the  Ist  of  May,  1834,  for,  and  during,  and  unto 
the  full  end  and  term  of  twenty  years  thence  next  ensuing, 
and  fully  to  be  complete  and  ended ;  and  to  have  and  to 
hold  all  and  every  the  coal  thereby  demised,  and  which 
should  or  might  be  found  or  raised  during  the  said  term 
thereby  granted,  or  intended  so  to  be,  unto  him,  the  said 
plaintiff,  his  executors,  &c.,  and  as  his  and  their  own  proper 
goods  and  chattels ;  yielding  and  paying  therefore,  for  every 
ton  of  such  marketable  coals  of  the  weight  of  20  cwt,  of 
1 12  lbs.  to  the  cwt,  that  should  be  gotten  and  brought  out 
from  and  underneath  the  said  lands,  and  being  the  produce 
thereof  the  royalty,  galiage,  or  sum  of  d^d. ;  and,  also,  in 
case  such  royalty,  galiage,  or  sum  of  money  should  not 
amount  to  the  yearly  sum  of  426/.  5^.,  then  yielding  and 
paying,  during  so  many  years  of  the  said  term  thereby 
granted  as  the  said  coals  thereby  demised,  except  as  afore* 
said,  should  continue  unworked,  and  then  existed,  and  until 
all  such  marketable  coal,  except  as  aforesaid,  as  according 
to  the  usual  mode  of  working,  or  to  be  worked  out,  should 
be  exhausted,  but  no  longer,  such  further  amount,  rent,  or 
royalty  as  with  the  said  galiage,  in  case  any  should  become 
due,  should  amount  in  the  whole  to  the  yearly  rent  or  sum 
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of  426/.  58. ;  but  in  case  no  such  galiage  should  become 
due,  then  yielding  and  paying  the  yearly  rent  or  sum  of 
-_    ''•  426/.  5s..  such  yearly  rent  to  be  computed  from  the  com- 

mencement  of  the  said  demise ;  and  also  yielding  and 
rendering,  on  demand,  so  long  as  any  of  the  coals  thereby 
demised  should  be  worked,  at  least  one  ton  and  five  cwt  of 
coals  weekly,  for  the  use  of  the  said  Margaret  Thomas  and 
William  Trew,  free  of  charge,  such  coal  to  be  delivered  on 
the  tram-road  of  the  Monmouthshire  Canal  Company,  at 
the  point  where  the  coals  worked  should  be  first  placed 
upon  such  tram-road ;  and  also  yielding  and  paying  for 
such  quantity  of  coals  as  should  remain  unworked,  for  the 
purpose  of  supporting  the  said  road  leading  fit)m  the 
Pentwyn  lands  to  the  Peny-Van-Issa  coal  fields,  the  said 
galiage  of  9|^.  per  ton,  of  the  weight  aforesaid ;  and  also 
yielding  and  paying  for  every  five  tons  and  a  half  of  coal, 
of  the  weight  thereinbefore  mentioned,  not  being  the  pro- 
duce of  the  lands  thereinbefore  described,  which  should  be 
conveyed  by  the  said  plaintiff,  his  executors,  &c.,  or  any 
other  person  or  persons,  by  his  or  their  authority,  to  the 
said  lands,  and  which  should  have  been  raised  and  gotten 
from  and  out  of  the  Peny-Van-Issa  estate,  and  property  of 
Robert  Phillips,  Esq.,  the  way-leave  or  sum  of  d^dJ" 

Then  follow  other  stipulations  not  necessary  now  to  state ; 
and  then  the  declaration  goes  on — ^^  And  the  plaintiff  did 
thereby,  for  himself,  his  heirs,  &c.,  covenant,  &c.,  to  and 
with  the  said  Margaret  Thomas  and  William  Trew,  their 
heirs,  &c.,  that  he,  the  said  plaintiff,  his  executors,  &c.,  or 
some  or  one  of  them,  should  and  would  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  Margaret  Thomas  and 
William  Trew,  or  to  one  of  them,  or  to  their  heirs  or  as- 
signs, or  the  person  or  persons  who,  under  the  reservations 
thereinbefore  mentioned,  should  be  entitled  to  receive  the 
same,  the  said  rent,  galiage,  and  way-leave,  and  yield  and 
render  the  coal  thereby  reserved  at  the  respective  times 
and  in  the  manner  and  proportion  therein  mentioned. 
And  whereas,  also,  during  the  continuance  of  the  said 
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demige,  to  wit,  od  the  Ist  of  January,  1840,  by  a  certain        1849. 
indenture  of  assignment  then  made  between  the  plaintiff,  of    caossriKLD 
the  first  part;  the  defendant,  of  the  second  part;  and  one  ^- 

AlOR  BISON* 

John  Rcid,  of  the  third  part ;  which  said  indenture,  sealed 
with  the  seal  of  the  defendant,  the  plaintiff  now  brings  here 
into  Court,  &c. ;  the  plaintiff,  for  the  considerations  therein 
mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  said  John  Reid,  his  executors  and  assigns,  all  and 
singular  the  mine,  &c.,  liberty,  privilege,  &c,  and  appur- 
tenances demised  by,  and  then  held  under  and  by  virtue  of 
the  said  indenture  of  lease,  except  as  therein  mentioned, 
&C.,  to  hold,  &c. ;  and  it  was  thereby  declared  by  the  parties 
to  the  said  indenture,  that  the  said  John  Reid,  his  exe- 
cutors, &C.,  should  stand  possessed  of  all  and  singular  the 
premises  thereinbefore  assigned  or  otherwise  assured,  or  in- 
tended so  to  be,  in  tnist  for  the  said  defendant,  his  executors, 
administrators  and  assigns,  until  default  should  be  made  by 
him  in  the  payment  of  the  sum  of  1,575£  and  interest,  or 
any  part  thereof  respectively,  in  the  shares,  or  at  the  times, 
and  in  the  manner  thereinbefore  appointed  for  the  payment 
thereof  respectively,  or  until  de&ult  should  be  made  by  the 
said  defendant,  his  heirs,  &c.,  in  the  performance  of  the 
covenants  thereinafter  contained  on  the  part  of  the  said 
defendant ;  and  upon  this  further  trust,  that  if  the  said 
defendant,  his  heirs,  &&,  should  pay,  or  cause  to  be  paid, 
the  said  sum  of  1,575/L,  and  the  interest  thereon,  to  the 
plaintiff,  his  executors,  &c.,  in  the  shares  and  at  the  times, 
&C.,  and  should  duly  and  faithfully  perform  the  covenants 
of  him,  the  said  defendant,  then  and  in  that  case  he,  the 
said  John  Reid,  his  executors,  &c,  should,  immediately 
after  such  payment  should  be  so  made,  &c.,  assign  the  said 
mine,  &c.,  to  the  defendant,  for  the  residue,  &c;  but  if 
default  should  be  made  by  the  said  defendant,  &c.,  in  pay- 
ment of  the  said  sum  of  1,575/L,  &c.,  or  if  default  should  be 
made  in  the  performance  of  the  covenants,  &c.,  that  he,  the 
said  John  Reid,  his  executors,  &c.,  should  absolutely  sell 
and  dispose  of  the  said  mine,  &c.    And  the  said  defendant 
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18-19.  did  thereby,  for  himself  his  heirs,  &c.,  covenant,  &c.,  to 
^^[^^^^J^  and  with  the  plaintiff,  &c.,  that  he,  the  said  defendant,  bis 
,^    »•  executors,  &c.,  or  some  or  one  of  them,  should  and  would, 

MOREIBON. 

at  all  times  during  so  long  as  he  should  be  in  the  possessioo 
or  receipt  of  the  rents,  produce,  and  proBts  of  the  said 
premises  thereby  assigned,  upon  the  tmsts  thereinbefbre 
contained,  well  and  truly  pay,  or  cause  to  be  paid,  unto  die 
lessors  of  the  said  premises,  or  other  the  persons  whoi,  under 
the  reservations  contained  in  the  said  lease,  dionld  be  eo- 
tided  to  receive  the  same,  the  rents,  galiagesi,  and  way- 
leaves  therein  reserved  and  made  payable,  and  should  and 
would  render  the  coal  therein  reserved  at  the  respective 
times  and  in  the  manner  and  proportion  therein  mendoned, 
and  should  observe,  perform,  and  fulfil  all  other  the  cove- 
nants, conditions,  provisions,  and  agreements  therein  con- 
tained, which,  on  the  part  of  the  lessee  or  assignee  of  the 
said  premises,  ought  to  be  paid,  observed,  and  performed, 
or  such  of  them  as  then  remained  subsisting,  unperformed, 
and  capable  of  taking  effect ;  and  diould  and  would,  at  all 
times  thereafter,  effectually  keep  harmless  and  indenmified 
the  said  plaintiff,  his  heirs,  &a,  and  also  the  said  John 
Reid,  his  executors,  &c.,  of,  from,  and  against  the  rents, 
covenants,  provisions,  stipulations,  and  agreements  reserved 
and  contained  by  and  in  the  said  indenture  of  lease^  and  o( 
from,  and  against  all  actions,  &c.,  for  and  in  respect  of  the 
same  covenants,  &a,  in  relation  thereto.  And  the  plaintiff 
further  saith,  that,  after  the  making  of  the  said  indenture  of 
lease,  and  during  the  continuance  of  the  said  premises,  to 
wit,  on  the  20th  of  September,  1846,  the  said  William  Trew 
departed  this  life,  leaving  the  siud  Maigaret  Thomas  him 
surviving,  who  thereupon,  &c,  became  and  was  seised  of 
the  reversion  of  and  in  the  said  demised  premises,  and 
entitled  to  the  rents,  galiages,  and  way-leaves  reserved  and 
made  payable  by  the  said  indenture  of  lease  as  aforesaid; 
and  being  so  seised  and  entiUed,  the  said  Maigaret  Thomas, 
hereinbefore  and  after  the  Ist  of  January,  1838,  to  wit,  on 
the  18  th  of  July,  1838,  duly  made  and  published  her  hst 
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will  and  testament  in  writings  bearing  date  the  day  and        1849. 
year  last  aforesaid,  and  which  said  will  was  then  duly  signed   ^    ^stivld 
at  the  foot  thereof  by  the  said  Margaret  Thomas,  in  the  v- 

presence  ot  three  credible  witnesses  present  at  the  same 
time,  and  was  then  attested  and  subscribed  by  the  said 
witnesses  in  the  presence  of  the  said  Margaret  Thomas, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided;  and   thereby,  amongst  other  things,  gave   and 
devised  the  said  demised  premises  unto  Dacey  Miles,  Eliza- 
beth Watkins,  and  Moses  Watkins,  theirs  heirs  and  assigns, 
and  thereby  appointed  the  said   Dacey  Miles,  Elizabeth 
Watkins,  and  Moses  Watkins  the  executors  of  the  will; 
and  the  said  Margaret  Thomas  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  died,  and  the  trust  and  the 
reversion  of  and  in  the  said  will,  as  to  the  said  devise  of  the 
said  demised  premises,  thereupon  became  and  were   the 
property  of  the  said  Dacey  Miles,  Elizabeth  Watkins,  and 
Moses  Watkins,  who  then  became  and  were  seised  of  the 
said  reversion  in  their  demesne  as  of  fee ;  and  being  so 
seised,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  Dacey  Miles  and  Moses  Watkins  departed  this  life, 
leaving  the  said  Elizabeth  Watkins,  who  then  became,  and 
at  the  time  of  the  assignment  by  the  plaintiff  as  hereinafter 
mentioned,  was  seised  of  the  said  reversion  in  her  demesne 
as  of  fee,  and  was  the  person  who,  under  the  reservations 
contained  in   the  said   lease,  was  entitled   to  the   rents, 
galiages,  and  way-leaves  therein  reserved  and  made  payable." 
The  declaration  ftirther  states,  **  that  afterwards,  and 
whilst  the  defendant  remained  and  was  in  possession  and 
receipt  of  the  said  rents,  produce,  and  profit  of  the  said  pre- 
mises, by  the  said  last  mentioned  indenture  of  assignment, 
under  the  trusts  in  the  said  indenture  of  assignment  con- 
tained, to  vrit,  on  the  10th  of  August,  1846,  a  lai^  sum  of 
money,  to  wit,  the  sum  of  106/L  lis.  3d.,  of  the  rent  or  sum 
of  426L  5s.j  of  the  yearly  rent  aforesaid,  reserved  by  the 
said  indenture  of  lease,  became  and  was  due  and  payable  to 
the  said  Elizabeth  Watkins,  under  and  by  virtue  of  the  said 
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1849.  indenture  of  lease,  for  one  quarter's  rent,  due  on  the  day 
CrosTkeld  ^^^  7^^  '^^  aforesaid;  and  that  afterwards,  and  whilst  the 
defendant  remained  and  was  in  possession  or  receipt  of  the 
said  rents,  produce,  and  profits  as  aforesaid,  to  wit,  on  the 
1st  of  November,  in  the  year  last  aforesaid,  a  certain  other 
large  sum  of  money,  to  wit,  the  further  sum  of  106iL  lis.  3(Ly 
of  the  rent  or  sum  of  426/.  5s,,  of  the  yearly  rent  aforesaid, 
reserved  by  the  said  indenture  of  lease,  also  became  and 
was  due  and  payable  to  the  said  Elizabeth  Watkins,  under 
and  by  virtue  of  the  said  indenture  of  lease,  for  another 
quarter's  rent,  due  on  the  day  and  year  last  aforesaid ;  and 
that  afterwards,  and  whilst  the  defendant  remained  and  was 
in  possession  or  receipt  of  the  said  rent,  produce,  and  profits 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  a 
certain  other  large  sum  of  money,  to  wit,  II  XL  ISs.  4c/.,  for 
galiage  rent,  of  d^cL  per  ton,  of  the  weight  aforesaid,  for 
2755  tons  of  coal,  which  remained  unworked,  for  the  pur- 
pose of  supporting  the  said  road  leading  fix)m  the  Penwyn 
lands  to  the  Peny-Van-Issa  coal  lands,  became  and  was 
also  due  and  payable  to  the  said  Elizabeth  Watkins,  under 
and  by  virtue  of  the  said  indenture  of  lease,  and  of  which 
the  defendant  then  had  notice.  Yet  the  said  defendant  and 
the  said  Joseph  Reid,  although  often  requested  so  to  do, 
did  not,  nor  would  either  of  them,  pay  the  said  rents  of 
1062.  lis.  Sd.y  1062.  Us.  3c/.,  and  IIU  ISs.  4c/.,  or  any  or 
either  of  them,  or  any  part  thereof,  or  give  their  or  either 
of  their  promissory  notes  or  acceptances  for  the  same,  or 
any  part  thereof,  but  wholly  neglected  and  refused  so  to  do; 
and  thereupon,  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  2nd  of  December,  1846,  the  now 
plaintiff  was  called  upon  to  pay,  and  was  forced  and  obliged 
to  pay,  to  the  said  Elizabeth  Watkins,  a  large  sum  of  money, 
to  wit,  the  sum  of  250^,  for,  and  on  account,  and  in  satis- 
faction and  discharge  of  the  said  last  mentioned  rents,  and 
which  were  then  due  and  payable  to  her  as  aforesaid,  under 
and  by  virtue  of  the  said  indenture  of  lease ;  and  the  plain- 
tiff was  also  put  to  great  costs  and  charges  in  consequence 
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of  the  non-payment  of  the  said  rents,  and  non-performance        1849. 
of  the  covenants  in  the  said  lease  contained  as  aforesaid,  in    d^ossnELo 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the      ,    ^' 
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sum  of  350/. ;  of  all  which  the  defendant,  afterwards,  and 
before  the  commencement  of  this  suit,  on  the  day  and  year 
last  aforesaid,  also  had  notice;  yet  the  said  defendant, 
disregarding  the  said  covenant  in  that  behalf  made  as 
aforesaid,  hath  not,  although  often  requested  so  to  do,  kept 
harmless  and  indemnified  the  plaintiff  of,  from  and  against 
the  said  rents,  covenants,  &&,  reserved  and  contained  by 
and  in  the  said  indenture  of  lease,  and  of,  from,  and  against 
all  actions,  suits,  costs,  and  charges  for  or  in  respect  of  the 
covenants,  &c.,  or  otherwise  in  relation  thereto ;  but,  on  the 
contrary  thereof,  hath  wholly  neglected  and  refused,  and 
still  neglects  and  refuses,  to  keep  harmless  and  indem- 
nified the  plaintiff  against  the  said  sums  of  106/.  lis,  3(L, 
106L  11«.  3dL,  and  lllL  ISs.  4^.,  so  by  him  paid  to  the  said 
Elizabeth  Watkins  for  the  rent  aforesaid,  or  any  or  either  of 
them,  and  the  costs,  charges,  &&,  by  him  sustained  as  afore- 
said, in  consequence  of  the  non-payment  of  the  said  rents 
and  non-performance  of  the  said  covenants." 

To  this  declaration  the  defendant  pleaded,  first,  that 
Thomas  and  Trew  did  not  demise  as  alleged. 

Secondly,  that  the  supposed  indenture  of  assignment  is 
not  the  deed  of  the  defendant 

Thirdly,  that  at  the  times  respectively  when  the  rents  or 
sums  of  106/.  Us.  3r/.,  106L  Us.  ScL,  and  111/.  I8s.  4(/.,  or 
any  or  either  of  them,  became  due,  the  defendant  was  not 
in  possession  or  receipt  of  the  said  rents,  produce,  or  profits 
of  the  said  premises  by  the  said  indenture  of  assignment 
assigned,  in  manner  and  form  as  alleged. 

Fourthly,  as  to  so  much  of  the  said  declaration  as  relates 
to  the  non-payment  of  the  said  rents  or  sums,  the  defendant 
says,  that  after  the  accruing  of  the  causes  of  action,  and 
before  the  commencement  of  this  suit,  the  defendant  paid 
to  the  plaintiff,  and  the  plaintiff  accepted  from  the  de- 
fendant, divers  sums  of  money,  amounting  to,  &c.,  in  full 
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1849.        satisfiu^oQ  and  discharge  of  the  damages  and  causes  of 

CftosdFiELD    ^c^'^'^  ^^  ^^®  declaration  mentioned. 

,,   ^'  Fifthly^  as  to  so  much  of  the  declaration  as  relates  to  the 

MoaaisoN.  . 

defendant  not  having  kept  harmless  and  indemnified  the 
plaintiff,  the  defendant  says  that  he  did  keep  harmless  and 
indemnified  the  plaintiff  against  the  said  rents,  &c.,  and  o( 
firom,  and  against  the  costs  and  charges,  according  to  his, 
the  defendant's,  covenant 

And,  sixthly,  as  to  the  causes  of  action  in  the  introduc- 
tory part  of  the  fourth  plea  mentioned,  the  defendant  says, 
that  the  plaintiff  did  not  pay  the  said  monies,  or  any  part 
thereof,  nor  did  he  sustain  any  costs,  charges  and  expenses, 
in  manner  and  form,  as  alleged. 

Issue  was  joined  on  these  pleas. 

On  the  trial  the  verdict  passed  for  the  plaintiff  on  all  the 
issues  joined,  except  that  on  the  third  plea,  which  was 
found  for  the  defendant,  but  leave  was  reserved  for  judg- 
ment to  be  entered  upon  that  issue  for  the  plaintiff,  for 
266/.  lOf.,  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  judgment,  notwithstanding  the 
verdict  on  the  issue  on  that  third  plea. 

On  the  argument  before  us  it  vras  insisted,  on  the  part  of 
the  defendant,  that  the  defendant  was  only  bound  to  pay 
the  rents  and  galiages,  and  to  perform  the  covenants, 
during  such  time  as  he  should  be  in  possession,  and  that 
the  covenant  to  indemnify  must  be  construed  with  a  similar 
restriction,  for  that  it  could  not  be  supposed  that  the  de- 
fendant would  agree  to  indemnify  the  plaintiff  against  the 
breach  of  any  covenants  other  than  those  he  undertook  to 
perform ;  and  as  he  undertook  to  perform  the  covenants 
during  such  time  only  as  he  should  be  in  possession,  it 
could  not  have  been  the  intention  that  he  should  be  bound 
to  indemnify  against  the  breach  of  any  other  covenants  but 
such  as  were  and  ought  to  be  performed  during  the  time  he 
was  in  possession.  But  we  think  the  covenant  to  indemnify 
is  not  to  be  so  construed.  At  the  time  the  deed  was 
executed,  it  was  probably  in  contemplation  of  the  parties 
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that  the  defendant  should  pay  the  stipulated  sum  of  l,575/.»        1849. 
and  remain  in  possession  of  the  colliery ;  and  under  that    ceosTfield 
expectation  it  was,  of  course,  that  the  defendant  entered     „    ^^ 

MOA&ISON. 

into  the  covenant  to  pay  the  rents  and  perform  the  cove- 
nants during  the  time  he  should  be  in  possession.  But  the 
parties  must  also  have  contemplated  the  possibility  of  the 
defendant  making  default  in  paying  the  stipulated  sum,  and 
of  the  colliery  being  sold  by  Reid  under  the  trust  deed* 
On  such  sale  taking  place,  it  was  to  be  expected  that  the 
covenants  would  be  entered  into  by  the  purchaser  to  per- 
form the  covenants  of  the  original  lease ;  but  the  purchaser 
might  make  default  in  performing  them,  and  it  was, 
therefore,  reasonable  the  plaintiff  should  require  from  the 
defendant  a  covenant  to  indemnify  him  against  any  breach 
of  the  covenants  of  the  original  lease,  or  any  of  them.  Nor 
could  the  defendant  reasonably  object,  as  it  would  be  only 
in  consequence  of  his  ovm  default  that  a  sale  would  take 
place ;  and  if  we  look  at  the  terms  of  the  covenant  entered 
into  by  the  defendant,  they  are  consistent  with  this  view  of 
the  case.  The  first  covenant  is,  that  the  defendant  would 
at  all  times,  as  long  as  he  was  in  possession,  pay  the  rents, 
&C. ;  and  the  latter  covenant  is,  without  restriction,  that  he 
would  at  all  times  indemnify. 

Such  being,  in  our  opinion,  the  true  construction  of  the 
covenants,  the  question  arises,  whether  the  third  plea  fur- 
nishes any  defence  to  the  action.  It  appears  by  the 
declaration,  that  the  assignment  to  Reid,  as  trustee,  was 
made  on  the  1st  of  January,  1840;  and  that  the  sums  on 
which  the  question  arises,  became  payable  after  the  assign- 
ment It  is  also  alleged  in  the  declaration,  that  those  sums 
became  due  and  payable  during  the  time  the  defendant 
was  in  possession.  The  payment  of  the  sums  in  question 
is  alleged  to  have  been  made  afterwards — that  is,  afler  they 
were  due  and  payable ;  but  it  is  not  alleged  to  have  been 
made  whilst  the  defendant  was  in  possession.  The  plea 
does  not  deny  that  the  sums  in  question  became  due  to 
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Elizabeth  Watkins  after  the  assignment  to  Reid,  but  denies 
that  the  defendant  was  in  possession  or  receipt  of  the  rents 
.,    ^'  when  those  sums  became  payable.     As  &r  as  the  covenant 

to  pay  the  rents  is  concerned,  such  a  plea  appears  to  us  a 
sufficient  answer,  for  the  defendant  is  only  bound  to  pay 
whilst  in  possession ;  but  it  is  no  answer  to  a  covenant  to 
indemnify,  it  being  immaterial  whether  the  defendant  was 
in  possession  or  not.  The  plea  which  professes  to  answer 
the  whole  declaration  does,  in  fiict,  leave  a  material  part  of 
the  declaration  unanswered ;  and  the  issue  raised  by  it  is, 
with  reference  to  the  decision  of  this  cause,  an  immaterial 
issue. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto,  or  whether  there  should 
be  a  repleader.  It  appears  to  us  there  is  no  occasion  for  a 
repleader.  The  case  falls  within  the  reason  of  the  rule 
laid  down  by  the  Court  of  Exchequer  in  Negelen  v. 
MUcheU  (a),  that  if  one  of  several  pleas  traverses  an  imma- 
terial allegation  in  the  declaration,  and  the  defendant  pleads 
other  and  material  matters,  which  are  disposed  of  on  the 
proper  issues,  the  reason  for  the  repleader  ceasea  Wc 
therefore  think,  in  this  case,  there  should  be 

Judgment  for  the  Plaintiff  non  obstante  veredicto. 

(a)  7  M.  &  W.  612. 
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1849. 

Caunt  v.  Thobipbon. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  A  declaration 
exchange  for  20£,  drawn  by  defendant  on,  and  accepted  by  .i^Mt  dnTwer 
Whitley,  payable  two  months  after  date,  indorsed  by  de-  ofaWWof 
fendant  to  Tomlin,  and  by  him  to  plaintiff.     Averment  of  arerrod  pre^ 

.  .  1  1  X  J    sentment  to» 

presentment  to,  and  non-payment  by,  the  acceptor,  and  g^d  qqq  p^y. 
notice  to  the  defendant;  concluding  with  the  usual  promise  ^l^^'/xhe 
^o  Pfty>  and  breach,  non-payment.  ^®'*3f5"* 

Pleas,  inter  alia,  first,  that  the  bill  was  not  presented  to  traverse  of  tho 
the  acceptor;  and  secondly,  that  the  defendant  had  not  ^dUhathe 
due  notice  of  dishonour,  modo  et  forma.  ^^  ^"i*!? 

'  notice  of  dis- 

Upon  the  trial  before  Wiife,  C.  J.,  at  the  Middlesex  honour.  Upon 

sittings  afiier  Michaelmas  Term,  1847,  the  following  facts  was  proved 

were  proved.     The  acceptor  died  before  the  bill  became  ccptor  hiS 

due,  having  appointed   the  defendant  his  executor,  who  S?*J^*°™*^® 

proved  the  will     When  the  bill  became  payable,  Tomlin  due;  that  the 

called,  tm  behalf  of  the  plaintiff,  at  the  acceptor's  residence,  executor,  and 

to  present  the  bill  for  payment,  and  seeing  the  defendant  ^^^^i^]^^ 

there,  presented  it  to  him,  saying,  "  I  have  brought  a  bill  the  residence 

from  Caunt;  you  know  what  it  is  f*  to  which  the  defendant  and  seeing  the' 

replied,  "  You  must  get  Mr.  Caunt  to  let  it  stand  over  for  informed\im 

a  few  days,  as  Mr.  Whitley  has  only  been  dead  a  few  days :  jj^"  ^^ 

I  am  his  executor  and  will  see  that  the  bill  is  paid.^    The  of  the  acceptor, 

plaintiff,  upon  this  evidence,  applied  for  leave  to  amend  his  the  bill  to  him. 

declaration,  by  striking  out  the  averment  of  presentment  thafthe  JwLe 

to,  and  non-payment  by  Whitley,  and  substituting  in  its  ^^'2^?'^^ 

place  a  statement  of  the  death  of  Whitley,  of  the  appoint-  clarationtobe 

ment  of  the  defendant  as  his  executor,  and  of  presentment  ^ung  out^ 

to  the  defendant  as  such  executor.     This  amendment  was  ^f  p^^^^°* 

objected  to,  but  allowed.    The  defendant  also  objected  that  ment,  and  sub- 

,  '      ,  sdtnting  a 

there  was  no  proof  of  notice  of  dishonour,  contending  that  sutement  of 

the  death  of 
the  acceptor, 
of  the  defendant  being  his  executor,  and  presentment  to  the  defendant  as  executor. 
And  secondly,  that  the  defendant  had,  as  drawer,  sufficient  notice  of  dishonour. 
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1849.       the  presentment  to  the  executor  was  not  such  notice. 

Caunt  Lordship  having  ruled  accordingly,  the  verdict  was  entered 
^     ^'  for  the  plaintiff  upon  the  first  issue,  and  for  the  defendant 

on  the  second ;  leave  being  given  to  the  plaintiff  to  move 
to  enter  the  verdict  on  the  latter  issue  for  himself,  or  for 
judgment  non  obstante  veredicto ;  and  to  the  defendant  to 
move  to  have  the  verdict  entered  for  him  on  the  first  issue, 
on  the  groimd  that  the  amendment  ought  not  to  have  been 
allowed.  In  Hilary  Term,  1848,  cross  rules  were  granted 
accordingly,  which  were  argued  during  the  sittings  after 
Michaelmas  Term  last 

Dowdesusdl  and  Couch  for  the  defendant  First,  the 
amendment  ought  not  to  have  been  allowed*  The  23rd 
section  of  the  3  &  4  Wol  4,  c  42,  was  only  intended  to 
apply  to  variances  between  the  statement  upon  the  record 
and  the  proof  of  substantially  the  same  matter,  and  not  to 
cases  where  the  matter  proved  is  entirely  different  from 
that  which  is  alleged ;  Boucher  v.  Murray  (a).  As  the 
declaration  originally  stood  in  this  case,  there  was  an  aver- 
ment of  presentment  to  Whitley,  which  the  defendant 
traversed ;  the  amendment  introduced,  in  the  place  of  that 
allegation,  an  entirely  new  statement  of  facts,  which  the 
defendant  ought  to  have  had,  but  had  not,  an  opportunity 
of  traversing.  [CrtssweUy  J. — Why  did  you  not  apply  to 
the  Judge  at  the  trial  for  leave  to  traverse  them?  The 
statute  contemplates  the  case  of  an  amendment  which, 
although  not  material  to  the  merits,  may  prejudice  the 
opposite  party  in  the  conduct  of  his  defence,  and  gives  the 
power  in  such  a  case  to  postpone  the  trial.  It  was  not 
material  to  the  merits  whether  the  bill  was  presented  to 
the  acceptor  or  to  his  executor ;  and  if  the  defendant  had 
felt  embarrassed  or  prejudiced  in  his  defence,  he  ought  to 
have  pointed  it  out  to  the  Judge,  or  asked  him  to  postpone 
the  trial.]     Secondly,  the   issue  upon  the   plea  that  the 

(a)  6  Q.  B.  362. 
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defendant  had  no  notice  of  dishonour  was  rightly  found  for 
the  defendant.  The  evidence  shewed  only  that  the  de- 
fendant, as  the  executor  of  the  acceptor,  had  knowledge  of 
the  non-payment,  not  that  he  had  notice  as  drawer,  that 
he  would  be  looked  to  in  that  character  for  payment. 
The  latter  is  the  notice  to  which  the  plea  refers ;  and  the 
mere  knowledge  of  the  fact  that  the  bill  has  not  been  paid 
is  not  such  notice;  Solartev,  Palmer  {a);  Burghv.  Leggeifi). 
[Furze  v.  Sharwood  (c);  King  v.  Bichley  (df);  Sharp  v. 
Bailey  (e),  and  Buxton  v.  Jones  (f),  were  also  cited  and 
commented  upon.] 

Lushf  for  the  plaintiff.  [The  Court  desired  him  to 
address  himself  to  the  second  point  only,  as  they  were  of 
opinion  that  the  amendment  was  properly  allowed.]  .  The 
evidence  supported  the  second  issue.  Burgh  ▼.  Legge 
only  shewed  that  mere  knowledge,  before  the  bill  is  due, 
that  it  will  not  be  paid,  is  not  a  sufficient  notice  of  dis- 
honour ;  but  in  this  case  everything  which  it  was  necessary 
to  prove,  in  order  to  establish  the  liability  of  the  drawer, 
was  proved,  viz.,  notice  that  the  bill  had  been  presented 
for  payment,  and  that  it  was  not  paid.  It  was  not  necessary 
to  shew  that  the  drawer  was  informed  that  he  should 
be  looked  to  for  payment;  Furze  v.  Sharwood;  Miers  y. 
Brown  (g).  But  further,  the  plaintiff  is  entitled  to  judg- 
ment non  obstante  veredicto ;  for  no  notice  to  the  defendant 
was  necessary,  it  being  well  established  that  where  there 
is  no  person  except  the  drawer  to  pay,  he  is  not  entided 
to  notice  of  dishonour;  Sharp  v.  Bailey;  Fitzgerald  v. 
miHams  (A> 

Cur,  adv.  vult 

(a)  1  Bing.  N.  C.  194 ;  S.  C.         (e)  9  B.  &  G.  44. 
1  Scott,  1.  (/)  1  M.  &  Gr.  83 ;  S.  C.  1 

(6)  6  M.  &  W.  418 ;  S.  C.  7      Scott,  N.  R.  19. 
Dowl.  814.  (^)  11  M.  &  W.  372. 

(c)  2  Q.  B.  388 ;  S.  C.  2  G.  {h)  6  Bing.  N.  C.  68 ;  S.  G. 

&D.  116.  8  Scott,  271. 

(<2)  2  Q.  B.  419. 
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1849.  Cressweli^   J.,   now  delivered   the  judgment   of   the 

Caunt       Court  (a).     [After  stating  the  pleadings  and  the  fects  in 
»•  the  case,  his  Lordship  proceeded :] — At  the  argument  we 

disposed  of  the  defendant's  rule,  thinking  the  amendment 
properly  allowed ;  and  now,  after  consideration,  we  think 
that  the  plaintiiTs  rule  to  enter  a  verdict  m  his  &vour  on 
the  second  issue,  must  be  made  absolute.  It  may  be 
assumed  to  be  a  settled  rule,  that  knowledge  of  the  proba- 
bility, however  strong,  that  a  bill  of  exchange  will  be 
dishonoured,  cannot  operate  as  a  notice  of  dishonour,  or 
dispense  with  it.  Pothier  (Contrat  de  Change,  pt.  1,  &  5, 
s.  147)  lays  down  the  same  rule  with  reference  to  foreign 
bills,  namely,  that  the  notorious  insolvency  of  the  acceptor 
of  a  bill  does  not  dispense  with  protest  for  non*payment 
and  notice  to  the  prior  parties,  because  the  insolvency  of 
the  acceptor,  however  notorious,  may  not  be  known  to 
them ;  or,  in  the  absence  of  notice,  they  may  suppose  that 
the  acceptor,  although  insolvent,  has  found  means  to  take 
up  the  bill.  So  also  it  may  be  considered  as  settled,  that 
information  that  a  bill  has  been  dishonoured,  derived  from 
a  person  not  having  authority  to  give  it,  does  not  supply 
the  place  of  notice.  Hence  it  has  become  usual  to  say, 
that  knowledge  of  the  dishonour  of  a  bill  is  not  equivalent 
to  notice.  In  such  cases  as  those  above  mentioned  it 
certainly  is  not  The  law  has  not  been  so  well  settled  as 
to  the  nature  of  the  notice  to  be  given.  In  Hartley  v. 
Case  (&),  Abbott,  C.  J.,  said,  '^  There  is  no  precise  form  of 
words  necessary  to  be  used  in  giving  notice  of  the  dishonour 
of  a  bill  of  exchange,  but  the  language  used  must  be  such 
as  to  convey  notice  to  the  party  what  the  bill  is,  and  that 
payment  of  it  has  been  refused  by  the  acceptor."  Since 
that  case  was  decided  there  has  been  some  fluctuation  of 
opinion  on  the  subject.  In  Solarte  v.  Palmer  {c\  which  was 
finally  decided  in  the  House  of  Lords,  a  very  strict  rule 

{a)   CoUman,  J.,    MauU,  J.,  {b)  4  B.  &  C.  339. 

CreuweU,  J.,  and  WiUiams,  J.  (c)  1  Bing.  N.  C.  194. 


J 


V. 

Thompson. 
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was  adopted ;  but  that  has  not  been  adhered  to.  In  Burgh  v.  1849. 
Legge{a)^  Parke^  B.,  says,  "  There  must  be  proof  of  a  notice  Caunt 
given  fit>m  some  party  entitled  to  call  for  payment  of  the  bill, 
and  conveying  in  its  terms  intelligence  of  the  presentment, 
dishonour,  and  parties  to  be  held  liable  in  consequence.'^ 
But  in  Furze  v.  Sharwood  (i),  and  King  v.  Bickley  (c\  it 
was  decided,  that  the  notice  need  not  in  terms  inform  the 
party  to  whom  it  is  given  that  he  is  looked  to  for  payment ; 
and  in  Mters  v.  Brawn  (d)y  these  decisions  were  followed. 
The  rule  does  not  differ  in  substance  from  that  given  by 
Ashurst,  J.,  in  Tindal  v.  Brown  (e),  "  Notice  means  some- 
thing more  than  knowledge;  because  it  is  competent  to 
the  holder  to  give  credit  to  the  maker."  (The  action  was 
on  a  promissory  note).  ^*  It  is  not  enough  to  say  that  the 
maker  does  not  intend  to  pay,  but  that  he,  the  holder,  does 
not  intend  to  give  credit"  In  substance,  these  cases  seem 
to  establish,  that  in  order  to  make  a  prior  holder  responsible, 
he  must  derive  from  some  person  entitled  to  call  for  pay- 
ment, information  that  the  bill  has  been  dishonoured,  and 
that  the  party  is  in  a  condition  to  sue  him,  from  which  he 
may  infer  that  he  will  be  held  responsible.  In  Mters  v. 
Brawny  Aldersan^  B.,  describes  what  is  needful  in  these 
terms,  "  Knowledge  of  the  dishonour,  obtained  from  a 
communication  by  the  holder  of  the  bill,  amounts  to 
notice."  In  the  present  case,  the  defendant  knew  that  the 
bill  was  dishonoured,  and  he  knew  it  from  the  best  source, 
namely,  his  own  personal  act  in  dishonouring  it  when 
presented  by  the  holder;  and  he  knew  from  the  same 
source  that  time  had  been  given  to  the  acceptor.  He  had, 
therefore,  all  the  information  which,  according  to  Ashurst,  J., 
the  notice  ought  to  convey;  and,  knowing  that,  he  would 
know  also  that  the  holder  had  placed  himself  in  a  situation 
to  call  upon  him  (the  drawer)  for  payment,  from  which  (to 
adopt  the  view  of  modern  decisions)  he  might  infer  that  he 

(a)  5  M.  &  W.  418.  id)  11  M.  &  W.  372. 

(6)  2  Q.  B.  388.  (e)  1  T.  R.  167,  169. 


(c)  2  Q.  B.  419. 
VOL.    VI. 


S    8  D.    &    L. 
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1849.        would  be  called  upon.     This  is  very  difierent  from  that 

(^Avvr       ^^ovrledge  which  has  been  spoken  of  as  not  equiTalent  to 

^'  notice ;  and  is,  at  least,  as  much  notice  as  the  knowledge 

spoken  of  by  Alderson,  B.,  m  Miers  v.  Brown  {ay     Indeed, 

there  would  be  some  absurdity  in  requiring  that  the  plaintiff 

should  hare  stated  to  the  defendant,  at  the  time  when  he 

dishonoured  the  bill,  **  Take  notice  that  this  bill  has  been 

dishonoured  by  you."    Lord  Ellenbcraugh  seems  to  have 

been  of  that  opinion  in  the  case  of  PorOunue  t.  Poarker  {b)y 

an  action  by  the  payee  against  the  drawers  of  a  bilL   It  was 

drawn  by  one  Wood,  as  agent  of  George  James  and  John 

Parker,  upon  John  Parker.   There  was  no  proof  that  Wood 

had  authority  to  draw ;  but  evidence  being  given  that  the 

bill  was  accepted  by  a  duly  authorized  agent  for  John 

Parker,  Lord  EUenbcrough  held  that  it  was  evidence  of  the 

bill  having  been  regularly  drawn,  and  that  the  acceptor 

being  likewise  a  drawer,  there  would  be  no  occasion  for  the 

plaintiff  to  prove  that  the  defendants  had  received  express 

notice  of  the  dishonour  of  the  bill,  as  this  most  necessarily 

have  been  known  to  one  of  them ;  and  the  knowledge  of 

one  was  the  knowledge  of  all     Upon  the  authority  of  that 

case,  and  upon  principle,  we  think  that  the  notice  to  the 

defendant  in  this  case  was  established,  and  that  the  verdict 

should  be  entered  for  the  plaintiff  on  the  issue  on  the 

second  plea. 

Plaintiff^s  rule  absolute. 

Defendant's  rule  dischaif^ 
(a)  11  M.  4r  W.  372.  (b)  1  Gampb.  83. 
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It  is  ordered,  that  where  a  rule  for  judgment  as  in  case 
of  a  nonsuit  shall  have  been  dischaiged  on  a  peremptory 
undertaking  to  try  at  the  next  or  any  future  assizes  or 
sittings,  if  the  plaintiff  shall  make  default  in  proceeding 
to  trial  pursuant  to  his  undertaking,  the  defendant  shall 
be  at  liberty,  if  the  plaintiff  does  not  draw  up  the  rule, 
to  draw  it  up  at  any  time  before  moving  for  judgment, 
and  thereupon  to  move  for  judgment  without  serving  a 
copy  of  the  rule  on  the  plaintiff. 


(Signed) 


Thos.  Wilde, 
Fred.  Pollock, 
J.  Parke, 
J.  Pattbbon, 
J.  T.  Coleridoe, 
T.  Coltman, 


R.  M.  RoLFE, 

C.  Cresswell, 
W.  Erle, 
T,  J.  Platt, 

R  V.  WlLLIAJCB. 
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Stutttt  Ccmu 


IN  THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA, 


1849.  PiLKiNGTON  V,  RiLET  and  Others. 

The  3  &  4  ■  RESPASS  for  breaking  and  entering  the  close  of  the 

(T^e  Lighting  pla>"^iff>  ^t  Accrington,  in  the  county  of  Lancaster,  and 

•nd  Watching   seizing  and  taking  her  goods. 

public  act.  Plea,  not  guilty  by  statute. 

giren  therefore       ^^^  ^^^  ^^  tried  before  Coleridge^  J.,  at  the  last  Lan- 

•(Mstion^         caster  Spring  Assizes,  when  the  following  facts  appeared. 

pleading  the      The  plaintiff  was  a  bleacher,  and  carried  on  her  business 

general  issue, 

and^vingthe  in   the   township  of  New  Accrington,  in  the  county  of 

mTv?dence,  is  Lancaster.     The  defendants  were  the  inspectors  appointed 

b^^h'^'sVe*^  under  the  provisions  of  the  Lighting  and  Watching  Act, 

Vict  c.  97.  3  &  4  Wm.  4,  c  90.     The  plaintiff  having  refused  to  pay 

A  notice  of  a  lighting  rate,  whereby  her  brother,  Abraham  Pilkington, 

the  abo^  ^  ^^^  herself  were  assessed  as  inhabitants  and  occupiers  of 

tion  against  premises  in  the  said  township  of  New  Accrimrton,  a  distress 

inspectors  ap-     *         ^  *       ^       ^  o       ' 

pointed  under  was  issued  under  a  warrant  of  justices,  and,  on  the  2nd  of 
of  the  statute,  February,  1848,  her  goods  seized.  The  present  action  was 
exTOutlnff  a       thereupon  brought  to  recover  damages  for  the  distress.    On 

distress  under 

a  warrant  of  justices  issued  for  non  payment  of  a  rate,  giyen  in  the  name  of  two  persons,  one 

being  at  the  time  dead,  is  bad. 

Quetrtf  whether  such  a  notice  is  not  bad,  for  merely  stating  that  an  action  will  be  com- 
menced, without  specifying  the  particular  kind  of  action. 
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the  22nd  of  May,  1848,  the  plaintiff,  her  brother  Abraham 
being  dead,  caused  to  be  served,  by  her  attorney,  upon 
the  defendants,  the  following  notice  of  action : — To  John 
Riley,  David  Andrew,  &c.,  inspectors  of  the  township  of 
New  Accrington,  in  the  county  of  Lancaster,  acting  under 
the  provisions  of  the  statute  passed,  &c.,  and  to  all  other 
persons  whom  it  may  concern.  Whereas  you,  the  inspectors 
above  named,  or  some  of  you,  did,  on  or  about  the  2nd 
day  of  February  last,  cause  to  be  seized  and  distrained, 
and  afterwards  sold  and  disposed  of,  a  certain  pack-cart  on 
broad  wheels,  the  property  of  Abraham  Pilkington  and 
Ellen  Pilkington,  as  and  for  a  certain  rate  and  assessment, 
under  the  said  act  of  Parliament,  for  lighting,  &c.,  in 
respect  of  lands  in  the  occupation  of  Abraham  Pilkington 
and  Ellen  Pilkington,  in  New  Accrington  aforesaid,  the 
validity  of  which  rate  is  objected  to,  and  the  legality  of  the 
proceedings  taken  by  you  disputed.  I  do  therefore  hereby, 
as  the  attorney  for  the  said  Abraham  Pilkington  and  Ellen 
Pilkington,  and  in  pursiumce  of  the  said  statute,  give  you 
and  each  and  every  of  you  notice,  that  after  twenty-one 
days  from  the  date  of  service  hereof  an  action  at  law  will 
be  commenced  against  you,  some  or  one  of  you,  for  recovery 
of  compensation  in  damages  for  such  illegal  service,  seizure, 
and  distraint,  and  for  the  value  of  the  property  so  seized 
as  aforesaid.  Dated  at,  &c,  the  20th  of  May,  1848. 
Yours,  &C.,  R.  HALaAX.L,  Attorney  for  the  said  Abraham 
PUkington  and  Ellen  Pilkington. 

On  the  part  of  the  defendants  two  objections  were  taken 
to  the  sufficiency  of  the  notice ;  first,  that  it  related  to  an 
action  of  damages  for  seizing  the  plaintiff's  goods,  whereas 
the  form  of  the  action  itself  was  trespass  quare  clausum 
fregit ;  and,  secondly,  that  it  was  given  in  the  names  both 
of  Abraham  and  Ellen  Pilkington,  whereas  the  former  was 
dead  at  the  period  when  it  was  given.  The  learned  Judge 
being  of  opinion  that  the  notice  was  bad  for  the  reason 
first  stated,  directed  the  jury  to  find  a  verdict  for  the 
defendants. 


1849. 


Pilkington 

v. 

Riley 

•nd  Othera. 
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1849. 


PiLKINOTON 

V, 

RiLBY 

and  Ochen. 


Paghley  now  moved  for  a  new  trial  on  the  ground  of 
misdirection.  The  notice  was  valid.  First,  it  is  not  neces- 
sary that  it  should  disclose  the  nature  of  the  action.  The 
question  turns  upon  the  words  of  the  3  &  4  Wm.  4,  c.  90, 
8.  69.  By  it,  it  is  enacted,  ^'  that  no  action  or  suit  shall  be 
commenced  against  any  person  or  persons  for  any  thing  done 
in  pursuance  of  or  under  the  authority  of  or  colour  of  this 
act,  until  twenty-one  days'  notice  has  been  given  thereof  in 
writing  to  the  said  inspectors,  nor  after  sufficient  satis&ction 
or  tender  thereof  has  been  made  to  the  party  or  parties 
aggrieved,"  &c. ;  and  the  defendant  '^  in  such  actions  or  suits 
may  plead  the  general  issue,  or  {a)  give  this  act  and  every 
special  matter  in  evidence  at  any  trial"  ^^  which  shall  be  had 
thereupon."  It  would  have  been  sufficient  had  it  merelystated 
generally  that  it  was  the  intention  of  the  parties  to  bring  an 
action  for  an  improper  distress  made  for  the  non  payment 
of  an  illegal  assessment.  \^Parhe^  B. — Should  it  not  state  in 
what  Court  the  action  is  to  be  brought  ?]  No  such  objection 
was  taken  at  the  trial  The  24  Geo.  2,  c.  44,  s,  1,  which 
renders  it  necessary  that  notice  of  action  should  be  given 
to  justices  of  the  peace,  is  much  mpre  stringent  than  the 
present,  since  it  requires  that  it  should  state  the  cause  of 
action ;  and  yet  in  Sabin  v.  De  Burgh  (&),  it  was  held  that 
a  statement  of  the  form  of  action  was  unnecessary ;  and  in 
Prickett  V.  Gratrex  (c),  that  a  notice  that  the  complainant 
would  cause  a  writ  of  summons  to  be  sued  out,  was  sufficient 
[Parke^  B. — I  doubt  very  much  whether  notice  of  action 
does  not  import  the  form.  It  might  be  important  that  the 
parties  should  be  made  aware  of  the  nature  of  the  action  to 
be  brought  against  them.  If  it  were  trespass  for  breaking 
the  house,  as  well  as  taking  the  goods,  a  tender  of  a  greater 
amount  of  compensation  would  be  necessary  than  for  merely 
seizing  the  goods.  There  was  a  case  before  this  Court 
some  time  since  in  which  the  matter  was  considered.]  That 
was  the  case  of  JackUn  v.  Fytche  (d).     There  the  question 


(a)  Sic. 

(6)  2  Carapb.  196. 


(c)  8  Q.  B.  1020. 
id)  14  M.  &  W.  381. 
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was  not  as  to  the  form  of  the  action,  but  as  to  whether  the        1849. 

place  where  the  trespass  was  committed,  had  been  stated    p,(^kikgton 

with  sufficient  certainty.     But  secondly,  it  was  objected       ^' 

that  the  notice  was  given  as  for  Abraham  and  Ellen  Pil-    and  Otben. 

kington,  and  that  Abraham  was  dead.     Now  the  warrant 

of  the  justices  directs  that  the  goods  of  A.  Pilkington  should 

be  seized ;  and  tender  of  amends  might  have  been  made  to 

the  attorney.   At  any  rate,  the  objection  could  not  be  taken 

under  the  plea  of  not  guilty.   By  the  5  &  6  Vict  c.  97,  s.  3, 

it  is  enacted,  that  '^  so  much  of  any  clause  or  provision  in 

any  act  or  acts,  commonly  called  public,  local,  and  personal, 

or  local  and  personal,  or  in  any  act  or  acts  of  a  local  and 

personal  nature,  whereby  any  party  or  parties  are  entided 

or  permitted  to  plead  the  general  issue  only,  and  to  give 

any  special  matter  in  evidence,  without  specially  pleading, 

shall  be  and  the  same  is  hereby  repealed."   Now,  the  3  &  4 

Wm.  4,  c.  90,  is  an  act  of  the  kind  referred  to.     The  mere 

fiu:t  of  its  being  printed  among  the  public  acts  does  not 

prove  that  it  is  a  general  act.     It  is  essentially  of  a  local 

nature ;  Richards  v.  Easio  (a).     [Parke,  B. — It  is  clearly  a 

public  act     Pollock,  C.  B. — It  is  as  much  a  public  act  as 

the  Reform  Bill.] 

Cur,  adv.  vult 

Pollock,  C.  B.,  now  delivered  the  judgment  of  the 
Court. — This  was  a  motion  by  Mr.  Pashley  for  a  new  trial, 
on  the  ground  of  misdirection.  The  question  turned  upon 
the  sufficiency  of  the  notice  of  action.  We  are  not  entirely 
agreed  as  to  the  validity  of  a  notice  which  does  not  include 
a  notice  of  the  particular  kind  of  action  to  be  brought ;  but 
we  are  all  of  opinion  that  a  notice  of  action  by  two  persons, 
the  one  being  dead,  is  not  good  where  the  action  is  brought 
by  one  alone.  The  rule  will,  therefore,  on  that  ground  be 
lefiised. 

Rule  refused. 

(a)  15  M.  &  W.  244  ;  S.  C.  mUe,  vol.  3,  p.  515. 
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Stutton  v.  Bament. 
The  inperior     JLdUSH  had  obtained  a  rule,  calling  upon  the  plaintiff  to 

Courts  will  ,  ,  /.  ,  I    ^         1  /• 

tuy  proceed,  sbew  cause  why,  on  paj'ment  of  li.  4^.,  the  amount  tor 
fwasum  1«»"  ^^^ch  the  action  was  brought,  without  costs,  all  further 
than  40«.,  when  proceedings  should  not  be  stayed,  on  the  groimd  that  he 
hare  been  re-  ought  to  have  sued  in  the  Sheriff's  Court  of  the  city  of 
inferior  Court.  London.  The  affidayits  in  support  of  and  against  the  rule 
of  rtayin'^db  disagreed,  the  one  stating  that  the  case  came  within  the 
actions  has  not    provisions  of  the  10  &  11  Vict  c.  71,  (the  act  under  which 

been  affected 

by  the  city  of  the  Court  was  Constituted),  and  the  other  alleging  that  the 
Debts'^Act,  plaintiff  resided  more  than  twenty  miles  from  the  defendant 
10  A  11  Vict.         The  motion  was  made  immediately  after  the  filing  of  the 

c.  / 1. 

declaration. 

J,  Brown  now  shewed  cause.  This  application  is  pre- 
mature. The  question  depends  on  the  construction  of  the 
London  Small  Debts'  Act,  10  &  11  Vict  c.  71.  By  the 
112th  section  it  is  enacted,  'Uhat  all  actions  and  proceed- 
ings which,  before  the  passing  of  this  act,  might  have  been 
brought  in  any  of  her  Majesty's  superior  Courts  of  record, 
where  the  plaintiff  dwells  more  than  twenty  miles  from 
the  defendant,  or  where  any  officer  of  the  Court,  holden 
under  the  provisions  of  this  act,  shall  be  a  party,  except  in 
respect  of  any  claim  to  any  goods  and  chattels  taken  in 
execution  of  the  process  of  the  Court,  or  the  proceeds  or 
value  thereof,  may  be  brought  and  determined  in  any  such 
superior  Court  at  the  election  of  the  party  suing  or  pro- 
ceeding, as  if  this  act  had  not  been  passed."  By  the  113th 
section  it  is  provided,  **  that  if  any  action  shall  be  commenced 
after  the  passing  of  this  act  in  any  of  her  Majesty's  superior 
Courts  of  record,  for  any  cause  other  than  those  lasdy 
hereinbefore  specified,  for  which  a  plaint  might  have  been 
entered  in  the  Court  holden  under  the  provisions  of  this 
act,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum 
not  more  than  twenty  pounds,  if  the  said  action  is  founded 
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on  contract,  or  less  than  five  pounds  if  it  be  founded  on        1849. 
tort,  the  said  plidntiff  shall  have  judgment  to  recover  such      sxurroN 

sum  only,  and  no  costs ;  and  if  a  verdict  shall  not  be  found      _  ^• 

.    .  .  .  Bamknt. 

for  the  plaintiff,  the  defendant  shall  be  entitled  to  his  costs 

as  between  attorney  and  client,  unless  in  either  case  the 
Judge  virho  shall  try  the  cause  shall  certify  on  the  back  of 
the  record  that  the  action  was  fit  to  be  brought  in  such 
superior  Court"  According  to  the  language  of  these  sec- 
tions, a  plaintiff  is  entitled  to  bring  his  action  in  a  superior 
Court  if  he  can  obtain  a  certificate  firom  the  Judge  who 
tried  it,  that  it  was  a  proper  subject  for  the  consideration 
of  such  a  tribunal.  But  as  the  certificate  could  not  be 
granted  or  refused  before  the  verdict,  the  defendant  should 
have  abstained  from  making  his  application  until  the  pro- 
ceedings had  arrived  at  that  stage.  [Piatt,  B. — The  rule 
was  obtained  for  the  reasons  stated  in  Tidd^s  PracL  9th  ed. 
p.  516,  and  quite  irrespective  of  the  act,  viz.,  that  '^  when 
the  debt  sued  for  appears  on  the  face  of  the  declaration,  or 
is  admitted  by  the  plaintiff  or  his  attorney,  or  is  proved  by 
the  affidavit  of  the  defendant  to  be  under  forty  shillings,  and 
the  plaintiff  may  recover  it  in  an  inferior  jurisdiction,  the 
Courts  on  motion  will  stay  the  proceedings ;  it  being  below 
their  dignity  to  proceed  in  such  an  action."]  That  reason 
has  been  questioned,  as  it  can  never  be  beneath  the  dignity 
of  the  Court  to  do  justice.  [PoUock,  C.  B. — The  rule  to 
that  effect  has  been  clearly  laid  down  by  Lord  Kenyan  in 
Kennard  v.  Jones  (a).  The  statute  cannot  by  implication 
alter  the  jurisdiction  of  this  Court.]  The  practice  of  inter- 
fering was  founded  on  the  Statute  of  Gloucester,  6  Edw.  1, 
c  8,  which  provides,  **  that  firom  thenceforth  none  shall  have 
writs  of  trespass  before  justices,  unless  he  swear  by  his  faith 
that  the  goods  taken  away  were  worth  40«.  at  least"  But 
it  has  been  holden,  that  the  &ct  that  a  plaintiff's  debt  is 
under  that  amount,  is  not  pleadable  in  bar;  Sandall  v. 
Bennett  (b).     It  has  also  been  decided,  that  a  claim  for  less 

(a)  4  T.  R.  495. 

(b)  2  A.  &  B.  204 ;  S.  C.  4  N.  &  M.  89 ;  3  Dowl.  294. 
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dian  40^.5  which  could  not  be  recovered  in  a  County  Court, 
must  be  sued  for  in  a  superior  Court ;  Wehh  v.  Troyte  (a) ; 
Harwood  v.  Lester  (J) ;  Tubb  v.  JVoodward  (c).  Besides,  if 
the  Statute  of  Gloucester  is  to  apply,  the  motion  should 
have  been  to  stay  the  proceedings  altogether.  But  further, 
the  discretionary  power  claimed  by  the  Court  has  been 
removed  by  the  1 12th  section  of  the  present  act,  as  well 
as  the  General  County  Court  Act  The  words  of  the 
former  statute  are  ^^  all  actions  and  proceedings,  which 
before  the  passing  of  this  act,  might  have  been  brought 
in  any  of  her  Majesty's  superior  Courts  of  record."  This 
expression  must  be  taken  in  reference  to  the  earlier  local 
act  in  force  for  the  city  of  London,  viz.,  5  &  6  Wm.  4, 
c.  94.  By  that  act  plaintifis  were  not  prohibited  from  suing 
in  the  superior  Courts,  at  their  election.  It  must  be  taken, 
therefore,  as  clear,  that  under  certain  circumstances,  a 
person  may  still  bring  his  action  in  the  superior  Court 

Lush  was  not  heard  in  suppiNt  of  the  rule. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rale  should 
be  made  absolute.  We  all  concur  in  thinking  that  the 
action  might  have  been  brought  in  the  SherifiTs  Court  of 
the  city  of  London,  and  that  the  statute  constituting  and 
regulating  that  Court  does  not  alter  the  practice  of  the 
superior  Courts  which  formerly  prevailed  of  staying  pro- 
ceedings. The  case  of  Kennard  v.  Jones  {d)  is  directly  in 
point. 

RoLFE,  B. — The  reason  why  the  superior  Courts  have 
stayed  proceedings  in  actions  for  a  sum  less  than  40^.  is, 
that  if  such  actions  were  allowed  to  go  on,  persons  might 
be  induced  to  spend  a  large  sum  of  money  in  litigating  a 
matter  not  worth  it     The  superior  Courts  have  always, 

(a)  2  H.  Bl.  29.  (c)  6  T.  R.  175. 

{b)  3  B.  &  P.  617.  (rf)  4  T,  R.  495. 
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therefore^  interfered  to  stay  proceedings  in  such  cases,        1849. 
unless  they  were  satisfied  that  there  was  no  other  Court  in      Button 

which  the  sum  could  be  recovered.  „  ^' 

Bament. 

FiJkTT,  B*>  concurred. 

Rule  absolute. 


McGregor  v.  Keiley. 

Assumpsit  by  the  plaintiff  for  work  done  by  him  as  in  an  action 
an  attorney  and  solicitor.  bSrX?™^' 

Plea,  amongst  others,  that  the  plaintiff  did  not  deliver  to  <i>ct  for  the 
the  defendant,  or  send  by  post,  &c.,  a  signed  bill,  &c.  usac  joined 

Replication,  that  the  plaintiff  did  deliver  to  the  defendant  biirde'ivered 

a  siirned  bill.  ^  the  defend- 

^  ant:  Held, 

The  case  came  on  for  trial  before  the  Lord  Chief  Baron  that  proof  of 
at  the  sittings  after  Trinity  Term,  1848;  when  the  plaintiff  bill  of  costs  by 
proved  that  he  had  delivered  a  biQ  of  costs  to  the  servant  of  "e*^nt  5 
the  defendant,  at  his  dwelling-house.     On  the  part  of  the  the  defendant 
defendant  it  was  urged  that  this  did  not  amount  to  evidence  house,  was 
of  a  delivery  of  a  bill  to  the  defendant,  according  to  the 
terms  of  the  issue.     The  learned  Judge,  however,  directed 
that  a  verdict  should  be  found  for  the  plaintiff,  at  the  same 
time  giving  the  defendant  leave  to  move  to  enter  a  verdict 
for  him  on  the  above  issue,  if  the  Court  should  be  of  opinion 
that  there  had  been  an  insufficient  delivery. 

Crawder  having  accordingly,  during  last  Michaelmas 
Term,  obtained  a  rule  nisi, 

Martin  and  fFilles  now  shewed  cause.  There  was  suffi- 
cient evidence  to  support  the  issue.  The  delivery  to  the 
servant  afforded  strong  presumptive  proof  that  it  was  de- 
Mvered  to  the  master.  In  the  case  of  a  notice  to  quit,  a 
delivery  to  the  servant  of  the  tenant  has  been  considered 
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1849.        sufficient;  Doe  d.  Neville  v.  Dunbar  {a)  \  Jones  d.  Chiffiths 
M^G^     '^' Marsh  {b). 


Keiley. 


Crowder  and  Crompton,  in  support  of  the  rule.  The 
Statute  6  &  7  Vict.  c.  73,  s.  37,  enacts,  "  that  no  attorney," 
&c.,  ^^  shall  commence  or  maintain  any  action"  ^^for  the 
recovery  of  any  fees,"  &c.,  "  until  the  expiration  of  one 
month  after**  he  ^^  shall  have  delivered  unto  the  party  to 
be  charged  therewith,  or  sent  by  the  post  to,  or  left  for 
him,"  &c.,  "  at  his"  "  dwelling-house,"  &c.,  "  a  bill  of  such 
fees,  charges,"  &c.  There  was,  therefore,  no  sufficient 
delivery.  Proof  of  a  personal  service  on  the  defendant 
was  necessary  to  satisfy  the  issue.  HiU  v.  Humphreys  (c) 
is  in  point.  There  it  was  holden,  that  the  delivery  of  an 
attorney's  bill  at  the  counting-house  of  his  client,  was  not 
a  good  delivery  within  the  2  Geo.  2,  c.  23. 

PoiiLOCK,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  We  all  think  that  there  was  sufficient  evi- 
dence to  go  to  the  jury  of  a  deliveiy  of  this  bill  of  costs  to 
the  defendant. 

Parke,  B. — I  entertained  at  first  a  different  opinion,  but 
I  now  think  that  the  plaintiff  was  entitled  to  selc^ct  any 
mode  of  delivery.  He  may  deliver  it  to  the  defendant 
himself,  or,  according  to  the  construction  put  upon  other 
acts,  he  may  deliver  it  to  an  agent,  who  is  authorized  to 
receive  it,  or  he  may  rely  on  having  sent  it  by  post,  or  on 
having  left  it  at  the  dwelling-house  or  last  place  of  abode  of 
the  defendant  When,  however,  he  has  chosen  the  medium 
of  communication,  he  must  prove  it  to  the  satis&ction  of 
the  jury.  On  the  present  issue,  the  plaintiff  was  bound  to 
prove  a  delivery  to  the  defendant  The  evidence  was  that 
it  had  been  left  with  a  man  servant,  and  the  question  is, 
whether  the  delivery  to  the  servant  may  not  be  made  use 

(a)  M.  &  M.  10.  (c)  2  B.  &  P.  343. 

(6)  4  T.  R.  464. 
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of  as  eyidencc  of  a  delivery  to  the  master.     I  think  that  it        1849. 
may.     It  is  true  that  in  adopting  this  course  he  runs  the     McGregor 
risk  of  the  servant  being  called  to  prove  that  he  did  not  »• 

communicate  it     Nothing  of  the  kind,  however,  was  at- 
tempted here,  and  the  venlict,  therefore,  should  stand. 


RoLFEy  B.,  and  Platt,  B.,  concurred. 


Rule  discharged. 


NuNN  V.  Claxton. 

I^CIRE  FA(/IAS.  The  declaration  was  as  follows: —  AdecUration 
Our  Lady  the  Queen  sent  to  the  sheriff  of  the  county  of  upon  ajo^" 
Middlesex  her  writ  close  in  these  words.     Victoria,  by  the  «n«ntrecovered 

•^  against  the 

Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  public  officer 

-'  -  *-ank' — 
xnv, 
the 


and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  company, 
of  Middlesex,  Greeting.  Whereas  Henry  William  Nunn,  ^^%,^l 
lately,  that  is  to  say,  on  the  30th  day  of  March,  a.d.  1848,  c.  46,a.  13, 

*f  »'  •'  referred  to 

in  our   Court,  before   the  Barons  of  our  Exchequer,  at  the  act  in  one 
Westminster,  under  and  by  virtue  of  the  statute  in  such  Statute,** and 
case  made  and  provided,  by  the  judgment  of  the  same  {he^**^tiSes.*» 
Court,  recovered  against  Benjamin  Mew,  one  of  the  public  It  aJl«o  de- 
officers  for  the  time  being  of  and  for  certain  persons  united  defendant  as 
in  copartnership,  for  the  purpose  of  carrying  on,  and  car-  anwmber*of 
rying  on  the  trade  and  business  of  bankers  in  England,  ^t^^l^ 
according  to  the  statutes  in  such  case  made  and  provided,      JBdd,  on 
by  and   under  the  name,  style,  and  firm,  of  the  Isle  of  murrer,  that 
Wight  Joint   Stock   Banking  Company;  and  which  said  ^^l^^^^ 
B.  Mew,  before  and  at  the  time  of  the  commencement  of  the  reference 

.to  the  statute 

that  suit,  had  been,  and  at  the  time  of  the  giving  of  the  wassurplusage, 
said  judgment  still  was,  such  public  officer  as  aforesaid,  scriptionofthe 
duly  registered  in  that  behalf,  pursuant  to,  and  according  to  ^|!j^^*  "^ 
the  force,  form,  and  effect  of  the  said  statutes^  and  was 
sued  in  that  action  as  the  nominal  defendant,  for  and  on 
behalf  of  the  said  copartnership,  according  to  the  force. 


V. 

Ci.AXTOir. 
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1849.  form,  and  efFect  of  the  said  statutes^  as  well  a  certain  debt 
jjpj^^  of  28,000/.,  as  also  8i  15*.,  which,  in  our  said  Court,  were 
adjudged  to  the  said  Henry  WilKam  Nuon  for  his  damages, 
&C.,  whereof  the  said  Benjamin  Mew,  as  such  poblic  officer 
as  aforesaid,  is  convicted,  as  bj  inspecting  the  RoDs  of  our 
said  Exchequer  appears  to  us.  And  whereas,  on  behalf  of 
the  said  Henrj  William  Nunn,  in  our  same  Court  we  are 
informed,  that  although  judgment  has  been  so  as  aforesaid 
given,  yet  execution  of  the  debt  and  damages  aforesaid  stiD 
remains  to  be  made;  and  on  behalf  of  the  said  Henry 
William  Nunn,  in  our  same  Court,  we  are  further  informed, 
that  Thomas  Claxton  now  is  a  member  of  the  said  copart- 
nership. Wherefore  the  said  H.  W.  Nunn  hath  hereby 
besought  us  to  provide  him  a  proper  remedy  in  this  behalf 
according  to  the  form  of  the  statutes  in  such  case  made  and 
provided.  And  we,  being  willing  that  what  is  jost  in  this 
behalf  should  be  done,  command  yon  that,  by  honest  and 
lawful  men  of  your  bailiwick,  you  make  known  to  the  said 
T.  Claxton,  that  he  be  before  the  Barons  of  our  said 
Exchequer,  at  Westminster,  to  shew  if  he  hath  or  knoweth 
of  anything  to  say  for  himself;  why  the  said  H.  W.  Nann 
ought  not  to  have  execution,  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  against  him  the 
said  T.  Claxton,  so  being  such  member  of  the  said  copart- 
nership for  the  time  being  as  aforesaid,  as  is  alleged,  for  the 
debt  and  damages  aforesaid,  with  interest,  &c.,  according  to 
the  force,  form,  and  effect  of  the  said  recovery  and  of  the 
said  statutes;  if  it  shall  seem  expedient  for  the  said  H  W. 
Nunn  so  to  do:  and  in  what  maimer  yon  shall  execute  this 
our  writ,  make  appear  to  the  said  Barons  at  Westminster, 
on  the  said  3rd  day  of  May,  a.i>.  1848,  and  have  you  there 
the  names  of  those  by  whom  you  shaH  so  mdke  known 
to  him  the  said  T.  Claxton ;  and  to  this  writ,  witness,  &c 
On  which  day  comes,  &c.  And  thereupon  the  said  H.  W. 
Nunn  prays  execution,  according  to  the  force,  form,  and 
effect  of  the  said  recovery,  and  of  the  statutes  in  such  case 
made  and  provided,  to  be  adjudged  to  him. 


> 


V, 

Claxton. 
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Special  demurrer,  assigning  for  causes,  amongst  others,  1849. 
that  the  declaration  does  not  allege  positively  that  the  jj^^„ 
defendant  was  a  member  of  the  copartnership  at  the  time 
when  the  judgment  was  recovered,  and  also  at  the  time 
when  the  writ  of  scire  facias  was  issued:  that  the  declaration 
alleges,  that  the  said  "  H.  W.  Nunn  hath  besought  us  to 
provide  him  a  proper  remedy  in  this  behalf,  according  to 
the  form  of  the  statutes  in  such  case  made  and  provided, 
and  the  defendant  is  called  upon  to  state  if  he  knoweth  of 
anything  why  Nunn  should  not  have  execution  against  him, 
according  to  the  form  of  the  statutes;^  and  that  the  word 
**  statates,"  in  the  plural,  is  repeated  several  times,  and  the 
^'said  statutes,**  used  where  there  is  no  word  to  which 
^said**  can  be  referred,  one  statute  only  having  been  pre- 
viously referred  to. 

Joinder  in  demurrer. 

fFiUes  {H.  Hitt  with  him),  in  support  of  the  demurrer. 
The  declaration  is  bad  on  two  grounds :  first,  it  does  not 
disclose  on  which  statute  the  plaintiff  is  proceeding.  In 
addition  to  the  7  Geo.  4,  c.  46,  there  are  now  several  acts 
which  have  reference  to  joint  stock  companies.  The 
1  &  2  VicL  c  96 ;  3  &  4  Vict  c  111,  and  7  &  8  Vict 
c.  113,  are  all  of  this  description.  By  the  13th  section  of 
the  latter,  a  different  remedy  than  scire  facias  is  given,  viz., 
that  by  motion  to  the  Court  or  application  to  a  Judge.  It 
should  have  been  shewn,  therefore,  on  which  of  these  acts 
it  was  the  intention  of  the  plaintiff  to  rely.  The  Court 
cannot  conelnde,  from  the  employment  of  certain  expres- 
sions, that  it  was  under  the  7  Geo.  4,  c.  46. 

But,  secondly,  it  is  not  shewn  with  certainty  that  the 
defendant  was  a  member  of  the  company  against  which 
execution  issued.  The  allegation,  ''  now  is,"  is  insufficient 
The  words  of  the  statute  should  have  been  followed,  and 
the  defendant  described  as  a  member  *'for  the  time  being." 
These  writs  issue  during  the  Vacation  as  well  as  the  Term, 
and  it  is  possible  that  the  present  may  have  been  issued  in 


r, 
O1.AXTON. 
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1849.  the  Vacation,  and  tested  of  the  previous  Term,  and  the 
NuKN  defendant  may  not  have  been  a  member  at  the  period  when 
it  was  sued  out.  [Parke,  B. — I  think  tblt  the  expreaaoa 
used  is  quite  sufficient  to  satisfy  the  words  of  the  statute.] 

Crompton  {Maynard  with  him),  in  support  of  the  dedft- 
ration.     It  is  impossible  that  the  defendant  could  have  been 
misled  by  the  use  of  the  word  ''statutes,"  in  the  jduraL  The 
declaration  states,  that  a  previous  judgment  had  been  ob- 
tained against  the  public  officer;  and  the  clear  infereDce^ 
therefore,  is,  that  it  is  imder  7  Grea  4,  c.  46,  the  pluntiff 
is  proceeding.    The  word  ''statutes,"  is  surplusage,  and 
may  be  rejected.     But,  supposing  even  that  that  be  not  so^ 
it  is  not  ground  of  demurrer.     It  is  a  mere  form  of  entering 
the  writ  on  the  record.     [Parke,  B.,  referred  to  the  case  of 
The  Earl  of  Clanricarde  v.  Stokes  (a),  where  a  declaration 
by  a  common  informer,  on  the  stat.  5  Ann.  c  14,  stating 
that  the  defendant  kept  a  snare  to  kill  game,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  by  reason 
whereof,  and  by  force  of  the  statute  in  such  case  made,  &c^ 
an  action  hath  accrued,  &c ;   was  held  to  be  sufficient ; 
for  the  statute  first  mentioned  referred  to  the  5  Ann.  &  14, 
creating  the  offence  and  giving  the  penalty,  and  that  last  men- 
tioned referred  to  the  2  Geo.  2,  c.  19,  whereby  the  whole 
penalty  was  given  to  the  common  informer,  the  half  only  of 
which  had  been  ^ven  to  him  by  an  intervening  statute.]  If 
the  defendant  had  considered  himself  at  all  aflected  by  the 
ambiguity,  he  should  have  applied  to  a  Judge  at  Chambers 
to  strike  out  that  which  was  surplusage ;  Alderson  v.  Jcht- 
son  (J).     [Parke,  B. — These  averments  are  mere  surplus!^. 
It  is  not  like  the  case  of  a  proceeding  under  a  penal  law, 
where  the  offence  must  be  averred  to  be  against  the  statute.] 
As  to  the  second  objection,  the  allegation  of  "  now  is,"  is 
quite   sufficient     If  the   defendant   had   ceased   to  be  a 
member  before  the  writ  was  sued  out,  that  fact  should  have 

(a)  7  East,  516.  (6)  2  M.  &  W.  70 ;  S.  C.  5  Dowl  394. 
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been  pleaded     Where,  under  the  old  system  of  pleading,        1849. 
there  was  a  plea  of  tender,  and  a  replication  of  latitat  sued        Nunn 
out  before  the  telider,  the  defendant  was  always  allowed  to     r   ^    n 
rejoin,  stating  the  time  when  the  latitat  was  really  issued  ; 
3  Chit  an  Pkad.  1224,  5th  ed. 

fFilkSy  in  reply.  The  first  objection  to  the  declaration 
is  not  that  the  plaintiff  was  bound,  as  in  an  action  for  the 
infringement  of  some  penal  act,  to  aver  that  it  was  contrary 
to  the  statute,  but  that  he  does  not  shew  with  sufficient 
certain^  that  he  comes  within  any  statute  which  would 
entitle  him  to  the  use  of  the  process  he  is  employing.  As 
to  the  second  objection,  no  answer  has  been  given.  Here 
the  right  claimed  is  founded  on  statute,  and  before  the 
plaindiF  can  take  advantage  of  it,  he  must  prove  that 
he  is  within  the  provisions  of  the  enactment  by  which  it  is 
conferred. 

Pabre,  B. — I  am  of  opinion  that  our  judgment  must  be 
for  the  plaintiff.  The  word  ''  statute,"  in  the  present  case, 
may  be  rejected  as  surplusage.  The  title  of  a  statute  need 
not  be  stated.  The  Court  is  presumed  to  know  what  the 
titles  are.  We  see  here  that  the  statute  relied  on  must  be 
the  7  Geo.  4,  c  46,  s.  13.  As  to  the  second  objection,  I 
cannot  perceive  what  other  form  could  have  been  adopted. 
If  the  defendant  had  ceased  to  be  a  member  of  the  com-* 
pany  before  the  issuing  of  the  writ,  that  fact  should  have 
been  taken  advantage  of  by  plea. 

Pollock,  C.  B.,  Rolf£,  B.,  and  Platt,  B.  concurred. 

Judgment  for  the  Plaintiff* 


vol.  VI.  T  T  t>.  &  L. 
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Haldane  V.  Beauclerk. 
The  defendant    £  ,   JONES  had    obtained   a  rule,   calling    upon    the 

having  obtained      ,   .      ./«  ,  ,  ,  .  i      /.     i  •  j 

a  rule  for  a  plaintiff  to  suew  causc  why  the  trial  of  this  cause,  ana 
imd^had"tS  ^^  Subsequent  proceedings,  should  not  be  set  aside  for 
m7^™1'^  irregularity,  with  costa  The  affidavit  stated  that  the 
a  day  was  fixed  defendant's  attorney  having,  on  the  4th  of  November,  1848, 
When  the  obtained  a  rule  for  a  special  jury,  served  it  on  the  plaintiff's 
Si^^^  WM  ^^^oraey,  and  on  the  sheriff,  on  the  6tb.  The  special  jury 
found  that  no     was  afterwards  nominated  and   reduced ;   and  the  cause 

ipecialjury  /•      j    i»  -^t  • 

process  had  was  fixed  for  trial  on  the  8  th  of  December.     No  special 

in:  the  cause  J^J  process  had  been  carried  in.     On  or  about  the  8th  of 

inffi*tried'b  l^wjewber,   the  cause  was  tried  by  a  common  jury,  as 

a  common  junr  undefended,  and  a  verdict  found  for  the  plaintiff.    Rolfsy  R, 

andayerdict'  on  being  applied  to  at   ChamberB^  directed  proceedings 

plafntiff!^  ^'nie  ^^  ^  Stayed  to  enable  an  application  to  be  made  to  the 

Court  set  aside    Court, 
the  verdict  as 
irregular. 

Martin  and  E.  Jamea  shewed  cause  (a).  The  plaintiff 
was  entitled  to  try  the  cause  by  a  common  jury.  {Parke^  B. 
— The  case  oiHolt  v.  Meddowcroft  (A)  is  against  you.  There 
a  common  jury  and  special  jury  panel  had  been  returned 
together,  and  no  special  jurymen  appearing,  the  cause  was 
tried  by  a  common  jury,  and  the  verdict  was  afterwards  set 
aside.  The  practice  is,  either  that  the  rule  fer  the  special 
jury  must  be  discharged,  or  that  a  special  jury  must  try  the 
cause.]  In  Archer  v.  Bamford  (c),  L(Mrd  Ten^erdem  ruled, 
that  a  cause  which  had  been  made  a  special  jury  cause,  but  in 
which  no  special  jury  had  been  summonec^  should  be  tried 
by  a  common  jury  at  the  end  of  the  day  on  which  it  would 
have  been  tried  by  a  special  jury,  and  he  would  not  allow 
it  to  remain  till  all  the  special  juries  on  the  list  had  been 
gone  through.     [Parke,  B. — How  can  you  get  over  the 

(a)  In  Hilary  Term  last.  (c)  1  C.  &  P.  64  ;  S.  C.  3  Stark. 

{b)  4  M.  &  S.  467.  175. 


BSAUCLE&K. 
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words  of  the  6  Geo.  4,  a  60,  s.  30,  which  are,  "and  every  1849. 
jury  so  struck  shall  be  the  jury  returned  for  the  trial  of  such  Haijdank 
issue ;"  and  an  express  decision  against  you?]  In  that  case 
the  special  jury  had  been  returned,  and  they  were,  therefore, 
to  try  the  cause.  The  language  of  the  section  of  the  act 
referred  to,  is  merely  directory  to  the  sheriff.  \Parhe^  B. — 
It  is  difficult  to  overcome  the  construction  put  on  Holt  v. 
Meddowcroftf  on  the  3  Geo.  2,  c.  25,  s.  15,  which  is  similar 
in  its  terms  to  the  statute  under  which  the  present  point 
arises.  The  only  question  is,  whether,  if  the  party,  in  whose 
favour  the  special  jury  is  granted,  does  not  take  the  necessary 
steps  to  obtain  it,  he  is  not  to  be  presumed  to  have  aban- 
doned his  right]  If  the  language  of  Lord  EUenbarauffh,  in 
Holt  V.  Meddowcrqftf  be  carefully  examined,  it  will  be  found 
that  such  was  his  opinion.  The  defendant  has  no  right,  by 
his  negligence  and  omissions,  to  impose  delay  and  expense 
CD  the  plaintiff.  In  all  the  cases  in  which  the  verdict  has 
been  set  aside,  the  rule  for  the  special  jury  had  been  obtained 
by  the  plaintiff. 

T.  Janes,  in  support  of  the  rule.  Unless  the  Court  are 
prepared  to  depart  from  the  usual  practice,  this  rule  must 
be  made  absolute.  Hague  v.  Hall  {a)  is  in  point.  There 
the  plaintiff  had  obtained  a  rule  for  a  special  jury ;  on  the 
arrival  of  the  day  appointed  for  trial,  it  was  found  that  a 
special  jury  had  not  been  summoned ;  the  cause  was  accord- 
ingly put  in  the  common  jury  list,  and,  on  the  following 
day,  tried  as  an  undefended  action.  The  Court  held  this 
proceeding  to  be  irregular,  and  set  aside  the  verdict,  with 
costs.  That  case,  as  well  as  HoU  v.  Meddowcroft  (A),  was 
decided  on  the  ground  that  the  words  of  the  statute  were 
imperative.  If  a  party  applies  for  a  special  jury  merely  for 
the  purpose  of  delay,  the  proper  course  is  to  move  for  a 

(a)  Ante,  vol.  1.  p.  83  j  S.  C.  6  Scott,  N.  R.  705 ;  6  M.  &  G.  693. 
(6)  4  M.  &  S.  467. 

T  T  2 


V. 

Beauclerk. 


644  CASES  ON   POINTS  OF   PRACTICE,   EXCH. 

1849.  rule  to  shew  cause  why  the  cause  should  not  be  tried  in 
Haldakb  ^^  order ;  Bush  v.  Pring  {a).  In  Dunn  v.  Cox  (J),  the  Court 
intimated  an  opinion,  that  *^  the  right  of  the  subject  to  try 
a  case  by  special  jufy  can  only  be  touched  by  affidavit" 
Though  the  jury  was  at  the  instance  of  the  defendant,  the 
plaintiff  was  bound  to  summon  it ;  Lush  Pract^  p.  477 ; 
Impey  Pract,  Q.B.  p.  311,  10th  ed. ;  J^idd  Pract,,  p.  793, 
9th  ed,  [Martin  referred  to  1  Cliit.  Archb.  p.  349,  8th  ed., 
as  laying  down  the  opposite  rule,  tIz.,  that  if  a  defendant 
has  not  summoned  the  special  jurors  in  time,  the  cause 
would  be  tried  as  a  common  jury.]  That  statement  only 
means  this,  that  if  a  defendant  be  guilty  of  delay,  the  plain- 
tiff would  be  allowed  the  opportunity  of  trying  the  cause 
by  a  common  jury. 

Cur.  adv,  tmlt 

Pollock,  C.  fi.^  now  delivered  the  judgment  of  the 
Court — This  was  a  motion  to  set  aside  the  verdict,  on  the 
ground  that  the  cause  had  been  tried  by  a  common  jury,  a 
special  jury  having  been  moved  for,  struck,  and  reduced. 

We  have  made  inquiries  of  all  the  officers  who  were  likely 
to  throw  any  light  on  the  subject,  and  we  find  that  their 
opinion  is  favourable  to  the  defendant.  We  have  also  an 
express  decision  in  one  case,  and  the  Lord  Chief  Justice  of 
the  Common  Pleas,  who  has  had  great  experience,  has 
communicated  to  us  that  he  has  acted  on  this  view  oflener 
than  once  in  the  Court  over  which  he  presides.  We  have 
adopted  his  view ;  and  although  I  was  always  much  struck 
with  the  decision  before  Lord  Tenterden,  yet  I  must  say 
that  I  do  not  think  that  it  is  sustainable,  either  according  to 
the  authorities  on  the  point,  or  the  express  provisions  of  the 
act  of  Parliament.  If  the  jury  be  not  struck  and  reduced, 
then  the  case  does  not  come  within  the  statute ;  but  the 
act  having  expressly  declared  that  the  jury  so  struck  shall 

Ca)  9  Dowl.  ISO.  {b)  16  M.  &  W.  439. 
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be  the  jury  to  try  the  cause,  we  consider  that  we  are  bound 
by  its  language,  and  in  deciding  that  the  rule  should  be 
made  absolute,  we  are  only  walking  in  the  path  of  authority, 
and  complying  with  the  literal  directions  of  the  Legislature. 
It  is  not  without  regret  that  we  have  found  ourselves 
compelled  to  arrive  at  this  conclusion;  because  it  will 
undoubtedly  afford  the  means  by  which  a  defendant, 
by  moving  for  a  special  jury,  and  getting  it  struck  and 
reduced,  and  omitting  to  have  it  summoned,  may  impose  on 
the  opposite  party  the  expense  of  summoning,  and  possibly, 
that  of  paying  the  special  jury ;  and  defendants,  in  unde- 
fended causes,  will  thereby  be  armed  with  still  stronger 
weapons  than  hitherto,  by  means  of  which  to  make  terms 
which  are  contrary  to  justice.  We  cannot,  however,  resist 
the  language  of  the  statute,  and  the  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 


645 


1849. 


Haldane 

V, 

Beauclsbk. 


Ness  v.  Angas. 

^CIRE  FACIAS  on  a  judgment  recovered  against  the  Execution 
pubUc  officer  of  the  North  of  England  Joint  Stock  Banking  nra"reoo?ereu 
Company,  under  the  7  Geo.  4,  c.  46,  s.  13,  to  have  exe-  "Slif  officer 
cution  against  the  defendant,  as  a  member  for  the  time  of  a  joint  stock 
being.     Plea,  that  the  defendant  was  not  a  member  of  the  pany,  sued  as 
company,  modo  et  form&.     Issue  thereon,  SuedMainst 

a  person,  as 
a  member  for 
the  time  being,  unless  he  legally  fill  that  character ;  and  It  is  not  enough  that  he  did  acts  by 
which  he  held  himself  out  to  the  world  as  a  member. 

By  a  deed  of  settlement  constituting  a  joint  stock  company,  it  was  prorided  that  the  husband 
of  a  female  shareholder  should  not  be  a  member  of  the  company  in  respect  of  such  shares,  but 
should  be  at  liberty  to  become  a  member  on  taking  certain  steps  specified  in  the  deed.  A 
married  woman,  with  her  own  separate  property,  and  with  her  husband's  consent,  purchased 
shares  in  her  own  name  in  the  above  company.  She  was  registered  as  a  shareholder,  and 
returned  as  such  to  the  Stamp  Office.  The  defendant,  her  husband,  received  some  of  the  divi- 
dends,  for  which  he  gave  a  receipt  as  her  agent ;  and  attended  meetings  which  only  shareholders 
were  permitted  to  attend.  He  did  not,  bowever,  take  the  steps  required  by  the  deed  of  settle- 
ment for  investing  himself  with  the  character  of  a  shareholder. 

Held,  that  execution  could  not  be  sued  out  against  him  upon  a  sci.  fa.  as  a  member  of  the 
company  for  the  time  being,  under  the  7  Geo.  4,  c.  46,  s.  13. 
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1849.  The  case  came  on  for  trial  before  Cresswell,  J.,  at  the 

last  summer  assizes  for  Northumberland,  when  the  foUowmg 
evidence  was  given.     The  deed  by  which  the  company  was 
constituted  was  put  in.     It  provided,  among  other  things, 
that  the  company  should  be  composed  of  those  persons  by 
whom  it  then  was  executed,  and  of  all  those  who  should 
subsequently   become   members;    that    all    shares  in   the 
concern  should  be  considered  as  personal  property,  without 
benefit  of  survivorship.     The  28th  clause  provided,  that 
the  husband  of  any  female  shareholder  should  not  be  a 
member  of  the  company  in  respect  of  such  shares;  but 
should  be  at  liberty  to  sell  the  shares,  or,  at  his  option,  to 
become  a  member,  on  his  complying  with  the  provisions 
thereinafter  contained.     The   29th   clause   provided,  that 
the  husband  of  any  shareholder  desirous  of  becoming  a 
member  of  the  company,  in  respect  of  the  shares  vested  in 
him  in  such  capacity,  should  give  notice  in  writing  at  the 
banking  house  of  the  company,  of  such  his  desire,  specify- 
ing the  shares  in   respect  of  which  he  claimed  to  be  a 
member;  and  thereupon,  and  upon  otherwise  complying 
with  the  provisions  of  the  deed  of  settlement,  he  should 
become  a  member  in  respect  of  such  shares,  and  have  the 
same  transferred  into  his  name  accordingly,  and  be  per- 
sonally chained  with  the  duties  and  liabilities  attached  to 
the  proprietorship.     By  the  30th  clause,  the  husband  of  a 
female   shareholder,  who  .should   not  elect   to  become  a 
member,  was  declared  to  be  entitled  to  all  dividends  which 
had  become  due  before  his  title  accrued,  but  not  to  any 
dividends  becoming  due  subsequently ;  and  by  the  31st 
clause,  all  persons   in  whom  any  shares  should  vest  by 
marriage,  &c.,  were  required  to  execute  the  deed  of  settle- 
ment within   six  months   after  notice  in  writing  for  that 
purpose,  otherwise  their  shares  would  become  forfeited.     It 
appeared  that  the  wife  of  the  defendant,  being  entitled  to 
an  annuity  settled  to  her  own  and  separate  use,  independent 
of  the  control  of  her  husband,  had,  with  his  consent  and  in 
her  own  name,  purchased  several  shares  in  the  above  bank; 
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that  she  had  been  registered  as  a  shareholder,  and  had  been  1849. 
returned  as  such  in  the  schedule  furnished  to  the  Stamp  Ness 
Office  according  to  the  provisions  of  the  4  th  section  of  the  ^' 

•  •    •  V  A.K6A8. 

act.  The  defendant  had  received  some  of  the  dividends, 
and  had  signed  a  receipt  for  them  in  the  following 
form: — 

^'Mary  Amoas. 

Per  procurationem, 
H.  L.  Angas." 
He  had  also  been  present  at  some  of  the  meetings  of  the 
company,  which  none  but  shareholders  were  permitted  to 
attend.  He  had  not  however  taken  any  steps  for  becoming 
a  member  of  the  company,  according  to  the  provisions  of 
the  deed  of  settlement. 

Upon  this  evidence  the  learned  Judge,  being  of  opinion 
that  the  defendant  was  a  shareholder,  directed  the  juiy  to 
find  a  verdict  for  the  plaintiff;  at  the  same  time  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  consider  that  he  was  not  a  member  of  the 
company  within  the  meaning  of  the  13th  section  of  the  act 

Knowles  having  obtained  a  rule  accordingly, 

Wi  H.  Watson  and  Manisty  now  shewed  cause.  The 
defendant  is  clearly  liable  as  a  partner.  The  shares  were 
originally  purchased  by  his  wife,  but  with  his  assent ;  and  he 
has  since  adopted  her  act  Nor  does  the  return  of  her  name 
to  the  Stamp  Office,  as  a  shareholder,  affect  the  question ; 
since  those  returns  are  not  the  sole  or  conclusive  evidence 
of  the  facts  stated  in  them ;  Edwards  v.  Buchanan  (a). 
Personal  property  acquired  by  the  wife  during  coverture 
becomes  that  of  the  husband,  if  he  chooses  to  claim  it ; 
Co.  Litt.  300  a ;  Macqueen  on  Husband  and  Wife^  p.  18 ; 
PhUliskirk  v.  Pluckwell  {b) ;   Tugman  v.  Hopkins  (c) ;  Affar 


(a)  3  B.  &  Ad.  78S.  (c)  4  M.  &  G.  389:  S.  C. 

{b)  2  M.  &  S.  393.  5  Scott,  N.  R.  464. 
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1 849.        V.  Blethyn  (a);   Came  v.  Brice{b).    So  too  a  contract,  made 

""^^        with  the  wife,  is  a  contract  effected  with  the  husband,  of 

^'  which  he  may  take  advantage,  or,  if  he  has  assented  to  it, 

ANGA8* 

on  which  he  may  be  sued  ;  Stevenson  v.  Hardie  (r) ;  Bid- 
good  V.  Way  (dy  There  is  also  ample  evidence  of  his  being 
a  shareholder.  He  has  attended  the  meetings,  and  taken  a 
part  in  the  business  of  the  company,  and  received  dividends; 
and  such  acts  have  been  held  to  be  sufficient  to  fix  upon  a 
party  the  liability  of  a  shareholder ;  Harrison  v.  Heathom(e); 
Goddard  v.  Hodges  (/*);  TTie  Birmingham^  Bristol^  and 
Thames  Junction  Railway  Company  v.  Locke  {g) ;  The  Shef" 
field  and  Manchester  Railway  Company  v.  Woodcock  (A) ; 
The  London  Grand  Junction  Railway  Company  v.  Free- 
man  (i).  It  is  said  that  the  Winding-up  Act  (11  &  12  Vict* 
c.  45)  has  reference  to  this  matter;  and  the  cases  ofJEx 
parte  Angas  (A),  and  Ex  parte  Fenunck  (/),  have  been  relied 
on  :  but  in  both  of  them  the  question  mooted  was,  not  as 
to  the  liability  of  shareholders  to  creditors,  but  as  to  their 
rights  inter  se ;  and  those  cases  may,  therefore,  be  clearly 
distinguished  from  the  present. 

Knowles  and  Granger^  in  support  of  the  rule.  It  is  not 
disputed  that  a  party,  by  the  performance  of  certain  acts, 
may  render  himself  liable  as  a  shareholder.  Here,  however, 
the  plaintiff  is  endeavouring  to  enforce  a  statutory  remedy, 
which  differs  considerably  from  that  given  by  the  common 
law  ;  and  the  act  which  confers  it  must  be  strictly  construed. 
The  question  therefore  is,  not  whether  the  defendant  has 
held  himself  out  to  the  world  as  a  partner;  but  whether  he 
has  actually  made  himself  a  member  of  the  company  by 

(a)  2  C,  M.  &  R.  699.  (g)  1  Q.  B.  256. 

(ft)  7  M.  &  W.  183  5  S.  C.  8         (A)  7  M.  &  W.  674. 
Dowl.  884.  (t)  2  M .  &  G.  606 ;  S.  C.  2  Scott, 

(c)  2  W.  Bl.  872.  N.  R.  706. 

id)  Id.  1236.  (k)  Hilary  Term,  1S49.  Before 

(e)  6  M.  &  G.  81 ;  S.  C.  6  Scott,  Vice  Chanc.  Knight  Bruce. 
N.  R.  735.  (0  Hilary  Vacation^  1849.  Be- 

(/)  1  C.  &  M.  3S.  fore  Vice  Chanc.  Knight  Bruce. 
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compliance  with  the  provisions  of  the  deed  of  settlement.        1 849. 

By  the  terms  of  that  instrument,  no  person  can  become  a         jj^ 

member  without  the  assent  of  the  other  members,  and        .  "- 

.  Angas. 

without  going  through  certain  forms  therein  specified. 
The  husband  of  a  female  shareholder  must  give  notice  of 
his  intention  to  take  up  her  shares,  and  have  them  trans- 
ferred,  and  he  must  also  execute  the  deed  of  settlement 
Neither  of  these  acts  has  the  defendant  performed.  He 
may  have  received  the  dividends;  but  he  has  done  so 
merely  as  agent  [They  cited  also  DowUng  v.  Maguire{a)\ 
Steward  v.  Greaves  {b) ;  Scott  v.  Berkeley  (c).] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  This  is  a  scire  facias  against  the  de- 
fendant, to  charge  him  as  a  member  of  the  company  at  the 
time  when  execution  issued.  To  this  there  is  a  plea, 
denying  the  all^ation  of  his  being  a  member ;  and  I  think 
that,  for  the  present  purpose,  he  cannot  be  so  considered. 
The  facts  proved  at  the  trial  were ;  that  the  wife  had,  out 
of  her  separate  property,  in  her  own  name,  purchased 
several  shares ;  and  that  the  proceeding  was  sanctioned  by 
the  husband,  who  subsequently  received  the  dividends,  and 
attended  the  meetings  of  the  shareholders  of  the  company. 
The  plaintiflTs  counsel  have  argued  that  the  wife  having, 
with  her  husband's  consent,  bought  shares  with  her  own 
money,  and  those  shares  being,  in  point  of  law,  the  property 
of  her  husband,  he,  in  effect,  became  a  shareholder.  That 
might  have  been  so,  if  the  case  had  been  that  of  a  creditor 
seeking  to  enforce  his  claim  at  common  law ;  but  the 
question  here  is,  whether  the  plaintiff  can,  under  the  circum- 
stances of  this  case,  avail  himself,  as  against  the  defendant, 
of  the  extraordinary  powers  conferred  by  the  stat.  7  Geo.  4, 
c  46.  Now,  considering  that  it  is  a  great  departure  firom 
the  common  law,  I  think  that  the  correct  course  is,  looking 
strictly  at  the  statute,  to  ascertain  what  it  has  provided. 

(a)   Lloyd    &    Goold's     Rep.      2  Dowl.  485,  N.  S. 
(Irish)  1.  (c)  3  C.  B.  925. 

ib)  10  M.  &  W.  711;   S.  C. 
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1 840.        It  seems  to  me  that  we  ought  not  to  say  that  a  person  who 

^^         might  be  sued  as  a  shareholder  because   he   had,  by  his 

''*  conduct,  held  himself  out  as  such,  should  be  also,  for  the 

Angas* 

same  conduct,  considered  as  a  member  of  the  company  for 
the  purpose  of  entitling  a  creditor  to  issue  a  scire  facias 
against  him.  It  has  been  urged,  indeed,  that  such  a  decision 
might  tend  to  deprire  a  party  of  his  remedy.  Such  a 
result,  however,  is  not  at  all  likely  to  follow.  If  a  person 
has  held  himself  out  as  a  shareholder,  he  may  be  sued  as 
such  ;  but  if  you  seek  to  avail  yourself  of  this  statute,  you 
must  shew  that  the  case  comes  strictly  within  it  By  the 
common  law,  where  judgment  is  recovered  against  one  of 
several  partners,  that  judgment  cannot  be  enforced  against 
the  other  partners.  Under  this  statute,  however,  judgment 
obtained  against  one  may  be  enforced  against  his  co- 
partners ;  and  great  advantages  having  been  thus  conferred 
upon  the  party  obtaining  such  judgment,  we  ought  to  con- 
stnie  the  act  with  the  greatest  strictness,  and  only  allow  its 
operation,  where  its  provisions  have  been  carefully  complied 
with. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  qnestion 
turns  entirely  on  the  point,  whether  the  defendant,  at  the 
time  when  the  scire  facias  issued,  was  a  "  member"  of  the 
corporation  within  the  meaning  of  the  act  of  Parliament 
Now  what  is  the  meaning  of  the  word  **  member  ?"  Is  it 
to  be  understood  as  used  of  a  person  who  is  strictly  a 
member  ?  or  of  one  who,  by  his  conduct,  has  led  others 
to  believe  that  he  is  so  ?  I  think  that  the  former  interpre- 
tation must  be  adopted ;  and  that  therefore  the  rules, 
relative  to  individuals  holding  themselves  out  as  membeis, 
have  no  application  to  the  present  case.  There  the  law 
proceeds  on  the  principle,  that  a  person,  who  has  repre- 
sented himself,  by  his  acts,  to  the  world  as  occupying  a 
particular  character,  shall  not  be  permitted  to  turn  round 
and  say — I  did  not  fill  that  character.  Now  how  does  this 
rule  apply  to  this  case?  It  is  not  pretended  that  the 
defendant  is  to  be  charged  as  a  member  of  the  company  at 


9. 

Angas. 
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the  time  of  the  plaintiflTs  becoming  a  creditor;  but  that,  1849. 
for  some  acts  done  by  him  after  that  time,  although  he  is  ^^gg 
not  in  fiict  a  shareholder,  he  is  to  be  held  liable  as  such 
under  this  enactment  He  certainly  does  not  fill  the  legal 
character  of  a  member.  No  person  can  become  a  member 
without  complying  with  the  provisions  contained  in  the 
deed.  Among  others,  there  is  one  that  a  certain  deed 
shall  be  executed,  under  penalty  of  the  forfeiture  of  the 
shares.  Now,  as  a  married  woman  cannot  execute  a  deed, 
her  shares  might  be  forfeited  accordingly ;  but  that  does 
not  make  the  husband  liable,  unless  he  complies  with  the 
forms.  A  great  deal  of  ingenious  argument  has  been  used 
as  to  whether  the  husband  had  become  entitled  to  the  fruits 
of  the  partnership ;  but  granting  that  he  might  enjoy  those 
benefits,  it  does  not  follow  that  he  is  subject  to  liability  as 
a  member.  He  can  only  be  liable  on  the  scire  facias  by 
being  a  **  member"  at  the  time  that  execution  issued.  To 
make  him  that,  he  must  be  shewn  to  have  been  one  of 
those  persons  who  are  members  inter  se ;  that  he  cannot 
be  unless  he  executes  the  deed  and  complies  with  certain 
provisions,  which  he  has  not  done. 

Platt,  B.,  concurred. 

Rule  absolute. 


Horn  et  Ux.  v.  Thornborougu. 
1  RESPASS  for  breaking  and   entering   the  plaintiffs  A  person  who 

,       ,,.        ,  1  .         1  •        •/•  1  II-        -u  caasw  another 

dwellmg-house,  assaultmg  bis  wife,  and  compelling  ner  to  to  b«  arrested 

1.         a*  anderthe7&8 

go  to  a  police  ofiice.  O^  4^  c.  30, 

bon^  fide  and 
reasonably  believing  that  he  is  authorised  so  to  do,  is  entitled  to  notice  of  action  under  sect.  41. 

The  question  of  bona  fides  is  one  for  the  jury. 

The  defendant,  who  was  the  reversioner  of  certain  premises,  of  which  the  plaintiff  had  a  lease, 
and  who  had  taken  forcible  possession  of  them  for  rent  in  arrear,  ^ave  the  p1aintiff*s  wife  into 
custody  under  the  7  &  8  Geo.  4,  c.  30,  s.  24,  for  maliciously  breslinff  four  window  panes. 

No  notice  of  action  had  been  given,  nor  was  the  question  of  bona  Ides  left  to  the  jury :  Ileldt 
that  if  the  defendant  reasonably  believed  that  he  was  acting  in  pursuance  of  the  statute,  he  was 
entitled  to  notice  of  action  under  sect.  41,  and  that  the  question  of  bona  fides  should  have  been 
submitted  to  the  jury. 
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1849. 


Horn 

V. 

Thorn- 

BOROUOH. 


Plea,  not  guilty  by  statute. 

The   case   came   on   for  trial  before   Hatt,  B.,  at  the 
Middlesex   sittings   in  Michaelmas  Term  last,  when  the 
following  evidence   was  given. — At   the   time    when  the 
alleged  trespass  was  committed,  the  plaintiff  occupied,  and 
carried  on  his  business  of  a  jeweller,  in  premises  in  Leigh 
Street,  of  which  he  had   a  lease  for  seven,  fourteen,  or 
twenty-one  years,  whereof  nine  had  expired.     The  rever- 
sion expectant  upon  the  determination  of  the  lease  had 
been  purchased  by  the  defendant     On  the  27tb  of  April, 
1848,  the  plaintiff  being  in  prison  for  debt,  and  a  quarter's 
rent  being  in  arrear,  the  defendant  forcibly  entered  the 
plaintiff's    house   and    left   his  son   in  possession.      The 
plaintiff's  wife,  who  had  been  absent  at  the  time  of  the 
entry,  finding  on  her  return  that  the  defendant  had  taken 
possession,  broke  some  of  the  panes  of  glass  in  the  windows 
in  order  to  effect  an  entrance.     She  was,  thereupon,  giveo 
into   custody  by  the  defendant,  who  preferred  a  charge 
against  her  at  a  Police  Court,  under  the  7  &  8  Gea  4, 
c  30,  s.  24,  for  maliciously  breaking  four  panes  of  glass, 
which  were  his  property.     The  complaint  was  dismissed 
by  the  magistrate,  and   the  present  action  subsequently 
brought.      No   notice   of  action   had  been   given.      The 
learned  Judge  was  of  opinion  that  the  defendant,  being 
entitled  only  to  the  reversion  of  the  premises  in  question, 
was  not  "  the  owner  of  the  property  injured"  within  the 
meaning  of  the  28th  section  of  the  7  &  8  Geo.  4,  c  30  (the 
Malicious  Trespass  Act),  and,  therefore,  was  not  entitled 
to  notice  of  action ;  and  he  refused  to  leave  it  to  the  jury 
to  say,  whether  the  defendant  had  acted  in  the  manner 
stated  under  a  bona  fide  belief  that  he  was  entitled  to  do 
so  under  the  Malicious  Trespass  Act     The  jury  found  a 
verdict  for   the   plaintiff,   with   25L   damages.      Chamock 
having  obtained  a  rule  nisi  in  Michaelmas  Term  last  for  a 
new  trial,  on  the  ground  of  misdirection, 


E.  W.  Cox  now  shewed  cause.     The  learned  Judge  was 
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right  in  refusing  to  leave  the  question  to  the  jury.  The 
defendant  being  merely  a  reversioner  of  the  premises,  was 
not  an  '*  owner  of  the  property  injured"  within  the  meaning 
of  the  7  &  8  Geo.  4,  c.  30,  s.  28  (a),  and,  therefore,  not 
entitled  to  the  protection  afforded  under  it  The  question, 
consequently^  of  whether  he  acted  bon&  fide  or  not  did  not 
and  could  not  arise.  Parrington  v.  Moore  {b)  is  in  point 
There,  the  Court  held,  that  a  party  who  causes  another  to 
be  arrested,  under  the  belief  that  he  is  a  trespasser,  is  not 
protected  by  the  act. 


1849. 


Chamoek  and  Barnard^  in  support  of  the  rule.  The 
defendant  was  clearly  the  owner  of  the  property,  and, 
therefore,  within  the  meaning  of  the  28th  section.  But 
admitting  even  that  he  was  not,  still,  having  acted  under  a 
reasonable  impression  that  he  was  justified  in  apprehending 


(a)  Sect  24  enacts,  "  that  if 
any  person  shall  wilfully  or  ma- 
lidonsly  commit  any  damage, 
injury,  or  spoil  to  or  upon  any 
real  or  personal  property  whatso- 
ever, either  of  a  public  or  private 
Datnre,  for  which  no  remedy  or 
punishment  is  hereinbefore  pro- 
vided, every  snch  person  being 
convicted  thereof  before  a  justice 
of  the  peace,  shall  forfeit  and 
pay  such  sum  of  money  as  shall 
appear  to  the  justice  to  be  a 
reasonable  compensation  for  the 
damage,  injury,  or  spoil  so  com- 
mitted, not  exceeding  the  sum  of 
6J.,"  &c. 

Sect.  28.  **  And  for  the  more 
effectual  apprehension  of  all  of- 
fenders against  this  act,  be  it 
enacted,  that  any  person  found 
committing  any  offence  against 
this  act,  whether  the  same  be 
punishable  on  indictment  or  upon 
summary  conviction,  may  be  im- 
mediately apprehended,  without 


a  warrant  by  any  peace  officer  or 
the  owner  of  the  property  in« 
jured,  or  his  servant,  or  any 
person  authorised  by  him,  and 
forthwith  taken  before  some 
neighbouring  justice  of  the 
peace,  to  be  dealt  with  according 
to  law." 

Sect.  41  provides,  that  "  for 
the  protection  of  persons  acting 
in  the  execution  of  this  act,"  "  all 
actions  and  prosecutions  to  be 
commenced  against  any  person 
for  anything  done  in  pursuance 
of  this  act,  shall  be  laid  and  tried 
in  the  county  where  the  fact  was 
committed,  and  shall  be  com« 
menced  within  six  calendar 
months  after  the  fact  committed, 
and  not  otherwise ;  and  notice  in 
writing  of  such  action,  and  of 
the  cause  thereof,  shall  be  given 
to  the  defendant  one  calendar 
month  at  least  before  the  com- 
mencement of  the  action,"  &c. 

(6)  2  Kxch.  223. 
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the  plaintiff,  he  was  entitled  to  notice  of  action.  Reed  v. 
Cowmeadow(a)  shews  that  if  a  defendant  has  acted  under  a 
bon&  fide  belief  that  the  case  falls  within  the  statute,  he  is 
entitled  to  notice  of  action  under  sect  41 ;  and  that,  in 
default  of  such  notice,  the  jury  on  the  trial  may  properly 
be  directed  to  find  for  him,  if  they  consider  that  be  has 
acted  bona  fide.  [ParAe,  B.,  referred  to  the  case  of  Hughes 
V.  Buckland{by\  Hazeldine  v.  Grace  {c\  and  Wedge  v. 
Berkeley  (d)  are  also  favourable  to  the  defendant  [Parke, 
B. — Rudd  V.  Seattle)  seems  to  be  exactly  similar  to  the 
present  case.  There,  the  defendant  had  caused  the  plain- 
tiff to  be  arrested  and  brought  before  a  magistrate,  on  the 
charge  of  fraudulently  disposing  of  the  materials  of  a  house 
belonging  to  him.  The  chaige  having  been  dismissed,  an 
action  for  false  imprisonment  was  brought;  and  it  was  held 
that  the  defendant  was  within  the  protection  of  the  sect  75, 
if  he  bon&  fide  thought  that  he  was  acting  in  pursuance  of 
the  statute.]     They  referred  also  to  Kine  y.  Evershed{f), 


Parke,  B. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  The  defendant  would  be  entitled  to  notice  of 
action,  if  he  bona  fide  considered  that  there  were  sufficient 
grounds  to  authorize  him  to  have  the  plaintiff  taken  into 
custody.  That  is  established  by  Hughes  v.  BucUand. 
In  that  case,  the  servants  of  one  P.  had  apprehended  the 
plaintiff,  on  the  ground  that  he  was  illegally  fishing  within 
the  limits  of  a  fishery,  the  property  of  their  master.  The 
jury  found  that  the  place  where  the  defendant  was  taken 
was  not  within  the  boundaries  of  P.'s  fishery;  but  at  the 
same  time  also  found  that  the  defendants  had  reasonably 
believed  that  it  was.  On  a  subsequent  motion  to  enter  a 
verdict  for  the  plaintiff,  the  authorities  were  all  carefully 


(a)  6  A.  &  K  661. 

(6)  Ante,  vol.  3,  p.  702  ;  S,  C. 
15  M.  &  W.  346. 

(c)  3  Q.  B.  997 ;  S,  C.  3  G. 
&  D.  210. 


(cO  6A.&B.  663;  8.  C.  1  N. 
&  P.  665. 
(e)  2  Scott»  N.  R.  631. 
(/)  10  Q.  B.  143. 
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coDsidered,  and  the  C^oiirt  refused  to  disturb  the  verdict, 
OD  the  ground  that  the  statute  afforded  a  protection,  not 
merely  to  the  owner,  but  to  all  those  who  honestly  pursued 
its  provisions.  A  similar  doctrine  is  laid  down  in  Rudd  v. 
ScotL  In  Beechey  v.  Sides  (a).  Lord  Tenterden  said,  ^'  It 
has  uniformly  been  held,  that  where  a  party  bona  fide 
believes  or  supposes  he  is  acting  in  pursuance  of  an  act  of 
Parliament,  he  is  within  the  protection  of  such  a  clause. 
The  defendant  here  bona  fide  supposed,  though  errone- 
ously, that  he  was  acting  in  pursuance  of  the  statute  7  &  8 
Geo.  4,  c.  30,  and  he  caused  the  plaintiff  to  be  taken  into 
custody."  Now  these  decisions  are  correct;  for  the  benefit 
resulting  firom  the  statute  would  be  much  lessened,  if  its 
operation  were  confined  to  the  cases  of  persons  who  are 
I^ally  authorized  to  arrest.  The  only  difficulty  that 
occurs  is  that  created  by  Parrington  v.  Moore  {b).  On  a 
closer  examination,  however,  that  case  will  be  found  to  be 
inapplicable.  There,  the  question  was,  whether  a  defend- 
ant was  justified  in  arresting  a  person  who  trespassed  upon 
land,  under  a  fair  supposition  that  he  had  the  right  to 
commit  the  act  complained  of;  and  it  was  properly  decided 
that  he  was  not  We  are,  therefore,  left  to  the  former 
authorities;  and  according  to  those  it  is  clear,  that  every 
person  who  bona  fide  considers  that  he  is  acting  in  pursuance 
of  the  statute  is  entitled  to  its  protection. 


1849. 


Horn 

9. 
Thorn- 

BOROUGH. 


Aldebson,  6. — I  am  of  the  same  opinion.  All  persons 
who  act  bona  fide  are  entitled  to  notice  of  action ;  and  it 
would  be  ridiculous  to  contend  that  only  those  can  claim 
the  protection  of  the  statute  who  are  legally  justified  in  the 
course  which  they  have  pursued.  The  intention  of  the 
Legislature  was  to  shield  honest  ignorance. 

RoLFE,  B. — In  Hughes  v.  Buckland(c)  I  am  reported  to 


(a)  9  B.  &  C.  806;  S.  C.  4  M. 
&  R.  634. 


(6)  2  Exch.  223. 

(c)  Ante,  vol.  3,  p.  702. 
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HOBN 

o. 
Thorn- 
borough. 


have  stated,  that  where  a  party  bona  fide  and  reasonably 
believed  himself  to  be  owner,  he  was  then  fiiUy  protected 
Nor  am  T  inclined  now  to  differ  from  the  views  which  I 
then  expressed.  The  fact  of  a  reasonable  belief  is  an 
important  circumstance  to  enable  ns  to  arrive  at  the  con- 
clusion of  whether  the  act  was  bond  fide  or  not.  Here,  if 
the  defendant  reasonably  believed  that  he  was  the  owner  of 
the  house,  and  that  the  plaintiff's  wife  was  committing  an 
injury  to  his  property  which  would  justify  him  in  proceed- 
ing against  her  under  the  Malicious  Trespass  Act,  he 
would  be  entitled  to  notice  of  action.  The  question, 
however,  of  bona  fides  was  not  left  to  the  jury,  and  he  must 
therefore,  have  a  new  trial,  in  order  that  it  may  be  con- 
sidered. 


Platt,  B.,  concurred. 


Rule  absolute. 


t>ebt  for  tbe 
tise  and  occu- 

Kation  of  lodg- 
IffS. 

The  par. 
ticulars  of 


Mercy  v.  Galot. 

LIEBT  for  the  use  and  occupation  of  furnished  lodgings. 
Plea,  never  indebted. 

The  case  was  tried  before  Flatty  B.,  at  the  London 
Sittings  for  Michaelmas  Term  last  In  the  bill  of  par- 
that  the  action  ticulars  of  the  plaintiff's  demand,  the  action  was  stated 
to*re^ef^^  to  have  been  brought  to  recover  the  sum  of  42i  Ss.  lOi, 
?w  *?"  ?L      being  the  balance  of  an  account  of  64i  Os.  lOi     It  then 

421.  o».  Iffa.p 

being  the  enumerated  the  various  items,  and  continued  as  follows: 

account  of  **  ^^  account  whereof  the  plaintiff  admits  she  has  received 

andthen^prol  ®^  various  times  sums  of  money,  amounting  to  21/.  12*.* 

ceeded  to  It  appeared  that  the  defendant  had  originally  laken  the 

payment  of 

2U  12«.     The  defendant  had  originally  taken  the  ai>artments  from  the  plaintiffs  husband, 

but  had  continued  to  occupy  them  for  some  time  after  hb  death  as  tenant  to  the  widow: 

Heldf  that  the  plaintiff  was  not  concluded  bv  the  admissions  in  the  bill,  but  was  entitled  to 

shew  that  a  portion  of  the  sum  for  which  credit  was  gvwen  had  been  paid  during  her  husband's 

lifetime. 
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apartments  from  the  husband  of  the  plaintiff;  and,  after  1849. 
his  death,  which  occurred  on  the  15th  of  August,  continued  Mebcy 
to  occupy  them  as  tenant  to  the  widow.     The  plaintiff  ^' 

having  failed  in  proving  that  a  larger  sum  than  14L  Ss.  6d. 
had  accrued  due  since  her  husband's  death,  the  defendant's 
counsel  claimed  to  be  entitled  to  the  verdict,  on  the  ground 
that  it  was  more  than  covered  by  the  21/.  12^.,  payment 
of  which  had  been  admitted  in  the  particulars.  Evidence 
was  then  offered  to  shew,  that  of  that  sum  22.  lOs.  had  been 
paid  during  the  lifetime  of  the  husband,  and  102.  so  recently 
since  his  death,  that  it  could  not  have  been  in  respect  of  a 
debt  due  to  the  plaintiff.  The  defendant  objected  to  its 
reception,  on  the  ground  that  the  bill  of  particulars  was 
conclusive,  and  that  the  plaintiff  could  not  be  permitted  to 
explain  or  contradict  it  The  learned  Judge,  however, 
received  the  evidence,  and  directed  a  verdict  to  be  found 
for  the  plaintiff  for  14/.  Ss.  6c/.,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict,  or  reduce  the  verdict 
for  the  plaintiff  to  5L  Is.  6c/.,  the  difference  between  that 
sum  and  the  amount  actually  paid. 
A  rule  nisi  having  been  obtained, 

E.  W.  Cox  now  shewed  cause.  The  evidence  was  clearly 
admissible.  The  admissions  of  payments  contained  in  a 
bill  of  particulars  are  not  conclusive  evidence  for  all  pur- 
poses against  the  party  making  them.  The  plaintiff  was 
entitled  to  shew  that  some  of  the  payments  admitted  by 
her  referred  to  debts  which  were  due  to  her  husband.  No 
authority  can  be  cited  in  favour  of  the  defendant,  except 
SmethuTst  v.  Taylor  (a).  There,  however,  the  point  was 
not  decided,  and  the  language  of  the  Judges  can  only  be 
considered  as  dicta.  In  Lamb  v.  Micklethwait  (&),  a  contrary 
view  was  taken,  the  Court  having  allowed  the  plaintiff  to 
explain  the  nature  of  an  admission  in  his  particulars. 

(a)  12  M.  &  W.  545. 

(6)  1  Q.  B.  400;  S.  C.  1  G.  &  D.  136;  9  Dowl.  531. 
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1849.  O^MalUy^  in  support  of  the  rule.     The  bill  of  particulars 

Mercy       "^"st  be  considered  as  conclusive.     To  hold  the  contrary, 
f •  would   afford  opportunities  to   a  plaintiff  to  entrap  the 

defendant     Smethurst  y.  Taylor  (a)  is  clearly  in  point 

Parke,  B. — I  am  of  opinion  that  this  rule  should  be 
made  absolute  for  reducing  the  verdict  to  the  sum  of 
6L  \8.  6d.  The  plaintiff  was  entitled  to  explain  the  nature 
of  the  admissions  of  payment  made  in  her  bill  of  particulars. 
The  evidence  offered  for  that  purpose  shewed  that  of  the 
212.  128,  for  which  credit  had  been  given,  2L  lOs.  had  been 
paid  in  the  lifetime  of  her  husband,  and  that  it  therefore 
was  not  a  payment  in  respect  of  the  debt  for  which  the 
plaintiff  was  entitled  to  recover;  and  1021  so  recently  after 
his  death,  that  it  was  impossible  also  that  it  could  have 
formed  part  of  the  demand.  In  Smethurst  v.  Taylor^  no 
such  explanation  was  given,  and  we  thought  there  that  the 
plaintiff  was  bound  by  the  statements  made  in  his  par- 
ticulars, not  only  that  he  had  received  the  money,  but 
received  it  from  the  defendant  As,  therefore,  the  explana- 
tion shews  that  the  amount  actually  admitted  was  only  92. 2^., 
and  as  the  plaintiff  has  only  proved  a  debt  for  147.  3s.  6dl, 
the  verdict  must  be  reduced  to  5L  1#.  6dL,  which  is  the 
difference  between  those  two  sums. 

Alderson,  6.,  RoLFE,  6.,  and  Platt,  6.,  concurred. 

Rule  absolute  to  reduce  the  verdict  to  SL  Is.  6d, 

(a)  12  M.  &  W.  545. 
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TowNSENO  and  Another^  Executors  of  J.  Hooper, 

deceased,  v.  Deacon. 

Assumpsit  by  the  plaintiffs  as  executors  of  J.  Hooper,  If  a  party  be 

X.  ,,,._.  -  ,  *  resident  abroad 

tor  money  had  and  received  to  the  use  of  the  testator.  at  tbe  accrual 

Plea,  that  the  cause  of  action  did  not  accrue  within  six  ^^on^  and* 
years  next  before  the  commencement  of  this  suit  continue 

•^  ,       ^  ^  ^      abroad  until 

Replication :  that  the  cause  of  action  accrued  to  the  said  his  death,  his 

J.  Hooper  before  the  1st  of  June,  a.  d.  1833,  and  that  at  entitled  to  sue 

the  time  of  the  accruing  of  the  said  causes  of  action,  and  ^f^^^®  ^^ 

of  each  and  every  of  them,  he,  the  said  J.  Hooper,  was  years  from 

,  .  .  thetesUtor's 

beyond  the  seas,  to  wit,  &c.,  and  that  the  said  J.  Hooper  death ;  al- 

did  not  ever,  after  the  time  of  the  accruing  of  the  said  Jhan^gix"  ws 

causes  of  action,  or  any  or  either  of  them,  return  from  ^f  ®^*^*^ 

beyond  the  seas,  and  that  the  said  J.  Hooper,  at  the  time  period  of  the 

of  the  accruing  of  the  said  causes  of  action,  and  each  and  the  cause  of 

every  of  them,  to  wit,  &c.,  and  from  thence  until  and  on  JJ^^JJ^tor^s 

and  durimr  the  1st  of  June,  a.d.  1833,  and  from  thence  ^e^^^- 

,  .  ,  .  .  Sembie,  per 

until  and  at  the  time  of  his  death,  to  wit,  the  day  and  year  Parke,  B., 
in  that  behalf  aforesaid,  was  and  continued  to  be  beyond  ^  ^^  ^he 
the  seas,  and  not  in  the  United  Kingdom  of  Great  Britain  ?^^^*io^ 
and  Ireland,  or  in  either  of  the  Islands  of  Man,  Guernsey,  does  not  bar 
Jersey,  Aldemey  and  Sark,  or  in  any  island  adjacent  to  any  action  of  the 
of  them,  being  part  of  the  dominions  of  the  Sovereign  of  this  ^^the7'inay 
kimrdom ;  and  the  said  J.  Hooper  did  not  at  any  time  after  f«*e  ^^J  ^7 

^  ,  .  .  lapse  of  time. 

the  accruing  of  the  said  causes  of  action,  or  any  or  either 
of  them,  and  did  not  on  the  said  1st  of  June,  in  the  year 
of  our  Lord  1833,  or  at  any  time  afterwards  during  his  life, 
come  or  return  into  the  said  United  Kingdom,  or  into 
either  of  the  said  other  islands ;  and  that  the  plaintiffs,  at 
and  after  the  time  of  the  death  of  the  said  J.  Hooper,  were 
and  thence  hitherto  have  been  in  this  realm,  to  wit,  in 
London,  and  not  beyond  the  seas,  or  at  any  place  out  of 
the  said  United  Kingdom,  and  the  said  other  islands ;  and 
that  this  action  was  commenced  and  taken  by  the  plaintiffs 

u  u  2 
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1849.        as  such  executor  and  executrix  as  aforesaid,  within  six  years 

TowNSEND  "^^^  ^^^^  ^^^  death  of  the  said  J.  Hooper. 
and  Another  Rejoinder:  that  at  the  time  of  the  accming  of  the  causes 
Deacon,  of  action  to  the  testator,  and  for  six  years  after,  the  testator 
was  living  beyond  the  seas,  and  was  of  sound  mind,  of  fall 
age,  not  non  compos  mentis  or  imprisoned,  or  an  infSmt 
under  the  age  of  twenty-one  years,  and  might  have  sued 
during  all  that  time;  and  that  during  all  that  time  and 
until  his  death  he  neglected  to  do  so,  and  that  the  present 
action  was  commenced  after  the  death  of  the  testator,  and 
after  the  time  and  limitation  of  six  years  as  aforesaid  had 
fully  elapsed. 

Demurrer  and  joinder  in  demurrer. 

WilUs^  in  support  of  the  demurrer.  The  question  raised 
i)y  these  pleadings  is,  whether,  if  a  person  be  abroad  at  the 
accrual  of  a  cause  of  action,  and  remain  there  till  his  death, 
and  more  than  six  years  elapse  between  the  accruing  of  the 
cause  of  action  and  the  period  of  his  death,  the  claim  is 
barred  by  the  statute.  To  hold  that  such  would  be  the 
case,  would  be  absurd.  The  decision  of  the  point  depends 
upon  the  construction  put  on  the  21  Jac  1,  c  16,  s.  7. 
That  section  enacts,  that  "  if  any  person  or  persons,"  &c., 
*'  shall  be  at  the  time  of  any  such  cause  of  action^  **  given 
or  accrued"  *' within  the  age  of  twenty-one  years,  feme 
covert,  non  compos  mentis,  imprisoned  or  beyond  the 
seas;  that  then  such  person  or  persons  shall  be  at  liberty 
to  bring  the  same  actions,  so  as  they  take  the  same  within 
such  times  as  are  before  limited,  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sane  memory,  at  large,  and 
returned  ftx>m  beyond  the  seas,  as  other  persons  having 
no  such  impediment  should  have  done."  It  may  be  con- 
tended, indeed,  that  the  case  of  an  executor  is  not  noticed 
in  the  section,  and  that  its  provisions  do  not  therefore  apply 
to  him.  But  the  answer  is,  that  it  must  be  taken  to  be  a 
ca^us  omissus  in  the  statute ;  so  that  either  the  common  law 
right  prevails,  and  there  is  no  Umitation  at  all  against  him, 
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or  the  statute  does  apply,  and,  by  an  equitable  constniction        \s\9 
of  it,  he  may  sue  within  six  years  of  the  death  of  the  tes-     Tohnsknd 
tator.     The  return  from  beyond  the  seas  is  placed  on  the    *"**  Another 
same  footing  as  the  case  of  a  feme  covert,  or  infant.     In       Dkacon. 
Levetix  v.  Berkeley  (a)  it  was  held,  that  a  party  resident 
abroad  might  bring  his  action  without  returning ;  and  in 
Stritharst  v.  GrtBme  (&),  the  Court  decided  that  the  statute 
could  never  begin  to  run  against  a  foreigner  as  long  as  he 
remained  out  of  the  country,  and  that  his  executors  might 
bring  the  action. 

Cromptony  in  support  of  the  rejoinder.  If  an  executor 
is  not  bound  by  the  Statute  of  Limitations,  he  comes  at 
least  within  those  cases  in  which  the  Courts  have  held  that 
the  action  must  be  brought  within  a  reasonable  time,  which 
has  been  construed  to  be  a  year.  According  to  either  view, 
the  defendant  is  entitled  to  succeed.  The  3rd  section 
applies  to  this  case,  for  it  provides  that  every  action  shall 
be  brought  within  six  years  next  after  the  accrual  of  the 
cause  of  such  action,  and  not  after ;  and  the  plaintiff  cannot 
bring  himself  within  the  7th  section.  He  is  entitled  to  sue 
only  as  executor,  and  an  executor  is  not  mentioned  in  the 
act  at  all.  \Parhey  B. — In  Stritharst  v.  Grtsme^  the  Court 
decided,  that  if  a  foreigner  never  comes  to  England,  he  has 
always  a  right  of  action  while  he  lives  abroad,  and  a  similar 
right  accrues  to  his  executors  after  his  death.  They  seem 
to  have  considered  that  executors  were  not  restrained  by 
the  statute  at  all.]  By  the  4th  section  it  is  provided,  that 
*^  if  in  any  the  said  actions  or  suits  judgment  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error,"  &c.,  '^  in  all 
such  cases  the  party  plaintiff,  his  heir,  executors  or  adminis- 
trators," ^*  may  commence  a  new  action  or  suit  from  time  to 
time,  within  a  year  afier  such  judgment  reversed,"  &c.,  ^'  and 
not  after."  It  has  been  held  on  the  equitable  construction 
of  this  section,  that  if  an  executor  take  out  process  within 

(a)  Ante,  vol.  2,  p.  31 ;  S.  C.  5  Q.  B.  836. 
(6)  3  Wil«.  145;  S.  C.  2  W.  Bl.  723. 


6» 


1S4X 


To«r>M:vi> 

r. 

DfJkCOSL 


dter  the  deadi  of  bk  leistar,  and  the  sx  jem  had 
DOt  elapaed  befisre  liis  dooh,  iboc^  tfaer  elapsed  witbio 
that  Tear,  xel  h  woald  be  wiWa  Iriil  to  take  the  case  out  rf 
the  openxSoD  of  the  statute;  Ai2L  Al  FL  150.  {Barkt,  B. 
— Wliat  do  Tou  sar  vhh  respect  to  the  case  of  an  in&ot  ?] 
His  execotor  voidd,  in  a  smOar  wi^,  hare  m  right  to  bring 
the  actioD  widiin  a  Tear,  or  some 


irafa,  in  replj.  The  ftUacj  m  the  reasoning  od  the 
other  side  lies  in  the  asBinnpdao  that  where  a  man  is  in- 
rested  with  certain  rights^  his  execaton  must  be  expresslj 
named,  in  older  to  ensore  to  them  the  derolntion  of  those 
ncbts.  A  man  canies  his  execotor  within  himself  whidi 
is  no:  the  case  with  the  hdr;  Co.  UtL  209  £,  210  o.  The 
rale  respecdi^  reasonable  time  is  only  applicable  wheD  t 
person  dies  dnriog  die  pendency  of  an  action  which  has 
become  abated;  IHZSntf  em  EjeaOgrs,  1602,  4th  ed; 
Rhodeg  T.  StmeAmni  (a> 

PoLiiOCK,  C.  R  — I  am  of  opiiuon  that  the  plaintiff  is 
entitled  to  judgment.  Here  is  a  man  who  £es  abroad 
having  a  right  cf  action :  it  is  allowed,  that  if  he  bad 
returned  to  this  ooontrr,  he  would  hare  been  at  liberty  to 
sue  at  anv  time  within  six  xewrs  after  his  return :  but  it  is 
contended,  that  by  his  death  abroad,  his  executms,  wbo 
hare  commenced  the  action  within  six  years;,  most  lose  alL 
There  is  nothing  in  the  statute  to  warrant  so  lidicoloos  a 
consequence.  It  is  said  that  the  cases  shew  that  oDdef 
particular  dreumstanoes,  an  executor  must  sue  within  a 
reasonable  time,  whidi  has  been  defined  to  be  a  year. 
There  is  nothing  in  the  act,  as  fin*  as  I  have  been  aUe  to 
discover,  about  a  year,  or  reasonable  time.  But  further, 
we  possess  an  express  auAority  on  the  point  in  the  case  of 
Stritkarsi  v.  Gr^Btme{b),  There  it  is  bid  down,  that  if  a 
plaintiff  is  a  foreigner  and  does  not  come  to  Ei^Iand  in 
fifty  years,  he  still  has  six  years  after  his  coming  into 


(«)  6  M.  k  W.  351. 


(b)  3  WiU,  145;  S.  C,  2  W.  BJ.  723. 
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England  to  bring  his  action,  and,  if  he  never  comes  to        1849. 
England  himself,  he  has  always  a  right  of  action  while  he     towmsknd 
lives  abroad,  and  so  have  his  executors  or  administrators    *"<*  Another 
after  his  death.     That  is  as  applicable  to  an  Englishman      Dsacon. 
who  goes  abroad  before  the  cause  of  action  accrues,  as  to 
foreigners  who  never  come  here  at  all*     But  executors  are 
the  representatives  of  their  testator:    whatever  rights  he 
possessed  they  become  entitled  to.     Now,  if  the  testator 
had  returned,  he  might  have  brought  this  action;  and  I 
think,  therefore,  that  his  representatives  have  a  perfect 
right  to  do  so  likewise.     It  is  unnecessary  to  discuss  the 
question  whether  the  executor  could  bring  an  action  after 
the  six  years  had  expired :  it  will  be  sufficient  to  consider 
that  point  when  it  arises. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  The 
7th  section  extends  the  time  for  bringing  actions  to  all 
persons  who  are  infants,  feme  coverts,  beyond  the  seas,  &c., 
provided  they  bring  the  same  within  the  time  limited  after 
their  coming  of  age,  becoming  discovert,  or  returning  from 
beyond  the  seas.  Now,  it  is  perfectly  clear  that  each  of 
these  persons  might  have  brought  his  action  within  the 
respective  times,  and  it  follows,  therefore,  that  his  executors 
who  represent  the  person  of  the  testator,  would  be  entided 
to  stand  in  the  same  position.  The  case  of  Strithorst  v. 
Grceme  goes  the  length  of  deciding  this  question,  llie 
7  th  section  takes  the  cases  out  of  the  operation  of  the 
statute,  unless  the  party  return ;  if  he  returns,  then  the 
action  must  be  brought  within  six  years :  if  he  does  not, 
then  there  is  no  limitation,  and  it  would  be  the  same  with 
his  executors.  It  is  not  incumbent  on  us,  however,  to 
enter  into  the  latter  question,  as  it  does  not  arise  here. 
With  respect  to  the  argument  founded  on  the  equitable  con- 
struction put  on  the  4th  section,  those  were  cases  in  which 
an  action  had  been  already  commenced,  and  a  reasonable 
time  was  conceded  to  the  executors  for  its  continuance,  by 
analogy  to  the  old  proceedings  of  journeys  accounts. 
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18-19.  RoLFE,  B. — I  am  of  the  same  opinion.      There  is  a 

TowNSEND    positive  decision  on  which  we  may  safely  rest  our  judgment 

and  Another    The  question,  however,  is  not  without  difficulty,  since  the 

Deacon.      7th  clause  says,  that  persons  beyond  the  seas  shall  be  at 

liberty  to  bring  the  same  action  within  such  times  as  are 

before  limited,  after  their  return.     Now,  strictly  speaking, 

that  in  the  present  instance  has  never  occuiTed ;  but  if  it 

is  to  be  considered  as  clear  that  the  party  himself  may 

bring   the   action,  what  is   to   become  of  the   executor's 

action,  if  the  testator  never  returns?     My  Brother  Parke 

seems   to   consider   that   he   may   bring  it  at   any   time. 

The  more  reasonable  view  would  be,  in   my  opinion,  to 

regard  it  as  a  right  of  action  accruing  to  him,  and  to  be 

brought  within  six  years.     That  point,  however,  does  not 

arise  here. 


Platt,  B.,  concurred. 


Judgment  for  the  Plaintifis. 


A  declaration 
in  case  stated, 
that  before, 
&€.,  the  de- 
fendant was 
employed  by 
certain  persons, 
&c. ,  to  make 


Grew  v.  Hill. 

vyASE.  The  declaration  stated,  that  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  men- 
tioned, the  defendant  was  employed  by  certain  persons 
acting  as  commissioners  of  sewers,  to  make  and  form  a 
certain  sewer  in  and  along  a  certain  common  and  public 

a  sewer  in  a  __ 

highway:  and  ^^^gl^way,  to  wit,  a  highway  called  the  Cambridge  Road. 
Sere^^re  ^"^  thereupon  theretofore,  to  wit,  &c.,  the  defendant  kept 
&c..thede.      and  continued  upon  the  said  common  and  public  highway 

fendantkept  .  ,     '^  .  ,  •©         J 

and  continued    two  iron  gratings  (then  lying  on  the  said  last  mentioned 

upon  the  said 
highway  two 

iron  gratings,  **  then  lying  on  the  said  last  mentioned'*  **  highway  in  the  custody  and  care  of  the 
defendant,  for  the  purpose  of  forming  the  said  sewer,"  without  placing  any  liffht  or  signal  at  or 
near  such  iron  gratings,  or  adopting  any  other  means  to  shew  that  they  were  then  upon  the  said 
highway,  whereby,  &c.  Plea,  not  guilty :  Held^  that  the  allegation  that  the  gratinffs  were  **  in 
the  custody  and  care  of  the  defendant,**  was  not  matter  of  inducement  or  material ;  and  wa9, 
therefore,  not  admitted  by  the  plea  of  not  guilty. 
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common  and  public  highway  in  the  custody  and  care  of       1849. 
the  defendant,  for  the  purpose  of  forming  the  said  sewer),        Grew 
without  placing  any  light  or  signal  at  or  near  such  iron  air        ^^ 
gratings,  or  adopting  any  other  means  to  shew  or  denote 
that  the  said  iron  air  gratings  were  then  upon  the  said  high- 
^&y  9  by  reason  whereof  he,  the  plaintiff,  in  the  night  time 
of  the  day  and  year  aforesaid,  then  walking  upon  and  along 
the  said  highway,  stumbled  and  fell  over  the  said  gratings 
into  a  pool  of  water  lying  near  to  and  adjoining  the  said 
gratings ;  whereby  he  became,  &c.     Special  damage. 

Plea,  not  guilty. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  Mid- 
dlesex Sittings  after  Trinity  Term,  1848,  the  following 
facts  were  proved.  The  defendant  was  a  builder,  and  had 
entered  into  a  contract  to  make  a  sewer  on  the  Cambridge 
Road  with  the  commissioners  of  sewers  of  the  Tower 
Hamlets,  who  were  to  supply  him  with  iron  air  gratings, 
to  be  inserted  in  holes  pierced  in  the  road  communicating 
with  such  sewer.  At  the  period  of  the  occurrence  of  the 
accident,  the  gratings  were  standing  against  the  kerb  stone 
in  the  road,  without  any  light  having  been  placed  near 
them.  The  defendant  offered  evidence  to  shew  that  the 
gratings  were  not  in  his  custody.  Its  reception  was,  how- 
ever, objected  to  by  the  counsel  for  the  plaintiff,  on  the 
ground  that  that  issue  was  not  raised  by  the  pleadings ;  the 
truth  of  the  allegation  having  been  admitted  by  the  plea  of 
not  guilty.  The  learned  Judge  received  the  evidence,  and 
asked  the  jury  to  say  whether  the  gratings  were  in  the 
custody  and  care  of  the  defendant  The  jury  found  that 
he  had  nothing  to  do  with  them ;  but  that  they  had  been 
delivered  into  his  custody,  and  that  he  did  not  take  care 
of  them ;  and  they  retiuned  a  verdict  for  the  plidntiff,  with 
5/.  damages.     Leave  was  given  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained, 

JV.  H.  Watson  and  W,  Z.  TTiomas  shewed  cause.  The 
only  plea  placed  on  the  record  in  this  case  was  that  of  not 
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1849.        guilt;.   By  adopting  such  a  course,  therefore,  the  defendant 
^"o^,^        has  precluded  himself  from  shewing  that  he  had  not  the 
V.  custody  and  care  of  the  gratings.     By  the  Reg.  Gen.,  HiL 

Term,  4  Wm.  4,  tit.  "  Pleadings  in  particuiar  Actions^  IV. 
In  case, — it  is  provided,  that  "  in  actions  on  the  case  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement."     The  breach  of  duty  complained  of  here 
was  the  omission  to  place  lights  near  the  gratings,  so  as  to 
warn  the  public     That  alone,  therefore,  was  put  in  issue. 
The  custody  and  care  of  the  gratings  formed  matter  of 
inducement  only.     They  constituted  also  a  material  alle- 
gation which  might  have  been  traversed,  and  which  not 
having  been  traversed,  was  admitted  to  be  true,     Taoemer 
V.  Little  (a)  is  a  leading  authority  on  thb  subject.     There 
in  an  action  on  the  case  against  the  defendant  for  negligently 
driving  his  cart  and  horse  against  the  horse  of  the  plaintiff, 
it  was  held  that  he  was  not  entitled,  under  the  plea  of  not 
guilty,  to  shew  that  he  was  not  the  driver  or  the  owner  of 
the  cart     In  Hart  v.  Crawley  (&)  it  was  also  determined, 
in  an  action  for  negligently  driving  by  his  servant  of  his 
waggon  and  horses  against  the  plaintiff's  carriage,  that  the 
defendant  could  not  shew  under  not  guilty  that  the  servant 
and  horses  were  not  his.     And  a  similar  principle  is  estab- 
lished by  the   cases  of  fFoolf  v.  Beard  (c);   Dawson  v. 
Moore  (d) ;    Norton    v.    Scliolefield  (e).     The    inducement 
here  has  been  so  far  incorrectly  pleaded,  that  it  has  been 
inserted  in  the  wrong  place.     That,  however,  is  perfecdy 
unimportant;  Dunford  v.  Trattles  (/).     In  that  case  Lord 
Abinger  observes,  ^'  there  is  no  reason,  however,  in  principle 
why  the  inducement,  as  it  is  termed,  should  be  at  the  be- 

(a)  6  Bing.  N.  C.  678;  S.  C.  (e)  9  M.  &  W.  665;  S.C.  1 

7  Scott,  796.  Dowl.  638,  N.  S. 

(6)  12  A.  &  E.  378.  (/)  12  M.  &  W.  529 ;  S.  C. 

(c)  8  C.  &  P.  373.  ante,  vol.  I,  p.  554. 
(*  7  C.  &  P.  25. 


EASTER  TERM,    12   VICT.  8®^ 

ginning  of  a  declaration,  rather  than  at  the  end."    I^etois  v.        1849. 
Alcock  (a)  is  also  an  authority  to  the  same  effect 

P^tersdovffi  in  support  of  the  rule.  It  roust  be  taken 
that  the  jury  have  found  that  the  gratings  were  not  in  the 
custody  and  care  of  the  defendant  It  is  also  submitted, 
that  the  defendant  was  clearly  entitled  under  the  plea  of 
not  guilty  to  give  evidence  of  that  fact  The  breach  of 
duty  complained  of  was  the  keeping  the  gratings  without 
a  light  near  them.  The  averment  of  the  gratings  being 
under  the  defendant's  care  was  unnecessary,  and  might  be 
rejected  as  surplusage,  without  in  any  degree  affecting  the 
plaintiff's  right  to  maintain  his  action.  If,  however,  it  be 
regarded  as  material,  it  can  only  be  so  on  the  ground  that 
it  forms  part  of  the  description  of  the  wrongful  act  charged. 
Had  a  specific  traverse  been  taken  on  it,  it  would  have 
been  holden  to  be  bad  on  special  demurrer.  [He  referred 
to  Norton  v.  SchokfiebL] 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  rule  should 
be  made  absolute  for  entering  a  nonsuit  There  is  no  doubt 
that  Mr.  Watson  is  quite  correct  in  stating  that  whatever  is 
matter  of  inducement  and  material,  must,  if  not  traversed, 
be  considered  as  admitted.  The  form  of  the  inducement, 
whether  it  commences  with  "  whereas,"  "  although,"  or 
''notwithstanding,"  is  unimportant;  and  if  the  averment 
in  this  declaration  that  the  gratings  were  *^  in  the  custody 
and  care  of  the  defendant"  had  been  really  matter  of  induce- 
ment, and  material,  his  argument  would  have  been  con- 
clusive, and  the  rule  must  have  been  discharged.  That 
allegation,  however,  as  well  as  the  statement  of  the  employ- 
ment of  the  defendant  by  the  commissioners  of  sewers,  was 
immaterial,  and  might  have  been  omitted,  without  in  any 
degree  affecting  the  plaintiff's  right  to  maintain  his  action. 
The  neglect,  therefore,  to  traverse  it,  was  no  admission  of 


(a)  3  M.  &  W.  188 ;  S.  C.  6  Dowl.  389. 


0. 

Hill. 
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1 849.  its  truth.  The  rule  is,  that  by  omitting  to  traverse  the  facts 
Grew  contained  in  the  declaration,  those  facts  only  are  admitted 
which  are  necessary  to  support  the  action.  The  breach  of 
duty  put  in  issue  here  was  the  keeping  the  gratings  without 
any  light  near  them.  And  as  the  evidence  adduced  clearly 
shewed  that  the  defendant  had  nothing  at  all  to  do  with  the 
gratings,  the  rule  must  be  made  absolute. 

Parke,  6. — I  am  of  the  same  opinion.  The  three  prin- 
ciples contended  for  by  the  plaintiff's  counsel  are  perfectly 
clear.  First,  that  certain  facts  may  be  considered  as  induce- 
ment in  whatever  part  of  the  declaration  they  may  be  found; 
secondly,  that  not  guilty  only  puts  in  issue  the  breach  of 
duty ;  and  thirdly,  that  what  is  matter  of  inducement  and 
material  must,  if  not  traversed,  be  taken  as  admitted.  Its 
materiality  is,  however,  essential  That  was  decided  by  this 
Court  in  the  case  of  Bennian  v.  Davison  (a),  where  it  was 
held,  that  in  an  action  of  assumpsit  for  negligendy  carrying, 
the  allegation  of  the  defendant  being  the  owner  of  the 
vesael  was  immaterial,  and  was,  therefore,  not  admitted 
under  a  plea  of  non  assumpsit  Here  the  averment  that  the 
gratings  were  "  in  the  custody  and  care  of  the  defendant," 
might  have  been  struck  out,  and  the  declaration  would  still 
have  been  good.  The  material  allegation  to  be  answered 
was,  that  he  kept  the  gratings  on  the  highway  without 
warning  the  public  of  their  being  there.  Now,  as  the  whole 
of  the  evidence  went  to  shew  that  he  had  nothing  to  do 
with  the  gratings,  the  rule  for  entering  the  nonsuit  must 
be  made  absolute. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

(11)  3  M.  &  W.  179. 
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Turner  and  Others  v,  Deane  and  Another. 
A  SSUMPSIT  for  money  had  and  received,  and  on  an  An  attorney 

.  with  whom 

account  stated.  title  deedi. 

Plea,  non  assumpserunt  rf  ,32 

The  cause  was  tried  before  Erie,  J.,  at  the  Liverpool  ofafinn,liaTe 

been  deposited 

Summer  Assizes,  1848,  when  the  following  evidence  was  by  that  mem. 
given.  The  defendants,  who  practised  as  solicitors  at  counwo/pro- 
Liverpool,  had  acted  as  the  professional  advisers  of  the  fe««oiial  busi- 

*^       '  *  ^  ness  done  on 

firm   of  Barton,   Irlam   and   Higginson.     The   firm   was  bis  private 

1      o  T*  •  1       "I   T^  "IT         i_         account,  bas 

composed  of  two  persons,  Richard  Deane  and  Jonathan  nolienontbem 
Higginson,  the  latter  of  whom  resided  at  Liverpool,  and  f^mtbepartt 
had  the  entire  management  of  the  affairs  of  the  house  at  n«"h>p- 
that  place.  The  defendants  had  also  been  employed  by 
Jonathan  Higginson  individually  in  the  year  1846,  to  take 
up  the  title  to  the  advowson  of  Bransby,  in  Yorkshire,  and 
had,  at  his  request,  retained  the  deeds  relating  to  it.  In 
the  month  of  October,  1847,  Barton,  Irlam  and  Higginson 
having  stopped  payment,  a  joint  and  several  fiat  in  bank- 
ruptcy was  issued  against  them,  under  which  the  plaintifis 
were  appointed  assignees.  At  that  period  the  defendants 
had  a  claim  of  116^  12^.  against  the  partnership,  and  of 
44/.  68,  2d,  against  Higginson,  on  his  private  account. 
Separate  bills  of  costs  had  been  regularly  made  out  and 
delivered.  The  defendants,  on  being  applied  to  for  the 
title  deeds  in  question,  refused  to  give  them  up,  claiming 
a  lien  on  them  for  the  respective  sums  of  116^  12^.,  and 
44/.  6«^  2d.  The  plaintiffs  thereupon  paid  both  sums,  the 
former  under  protest,  and  afterwards  brought  the  present 
action  for  its  recovery. 

Upon  this  state  of  facts  it  was  urged  by  the  defendants' 
counsel,  that  they  had  a  right  of  lien  upon  the  deeds  for 
the  work  done  for  the  firm.  The  learned  Judge,  however, 
was  of  opinion  that  no  such  right  could  be  claimed,  and 
directed  the  jury  to  find  a  verdict  for  the  plaintiffs ;  at  the 
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1849.  same  time  giving  the  defendants  leave  to  move  to  enter  a 

Turner  nonsuit,  if  the  Court  should  consider  that  a  lien  existed 

and  Others  Jq  respect  of  the  bill  due  for  business  transacted  for  the 

Deane  partnership. 

Aod  Another.  .        ,        ....        ,  i*i       i.*j 

A  rule  nisi  having  been  accordingly  obtained, 

Martin  and  Crompton  now  shewed  cause.    No  lien  could 
be  claimed  in  this  case.     General  liens  are  not  favoured  by 
the  law,  and  where  they  are  relied  on,  they  must  be  shewn 
to  have  been  sanctioned  by  mercantile  usage,  as  well  as  the 
decisions  of  the  Courts.     A  right  to  hold  the  goods  of  A. 
for  a  joint  debt  due  from  A.  and  B.,  can  be  supported  only 
by  a  special  agreement;  Chuck  v.  Freen (a).     There  it  was 
holden,  that  a  deposit  of  private  deeds  by  one  partner  under 
a  written  agreement  to  secure  payments  made  for  him,  will 
cover  payments  effected  on  behalf  of  the  firm,  if  there  be 
evidence  that  the  deposit  was  really  made  in  respect  of  the 
partnership  debts.     Here  no  such  agreement  was  proved. 
Attorneys  and  bankers  are  entitled  to  set  up  a  general  lien ; 
but  only  for  the  debts  due  from  the  persons  whose  property 
has  come  into  their  possession.     The  lien  claimed  must  be 
co-extensive  with  the  contract ;   Cawell  v.  Simpson  (&).     In 
that  case  Lord  JSldan,  in  his  judgment,  says,  ^^  The  practice 
with  regard  to  the  lien  of  an  attorney  upon  papers  is  not 
very  ancient     Lord  Mansfield  states  that  expressly,  and 
that  he  had  argued  the  question  in  the  Court  of  Chancery ; 
and  Sir  J.  Burrow  mentioned   the  first  decision   which 
established  it  in  a  Court  of  law  by  analogy  to  other  cases 
of  lien.     Looking  through  the  general  doctrine  of  lien,  as 
applicable  to  all  cases  except  the  purchase  of  an  estate, 
with  reference  to  which  it  has,  in  a  series  of  decisions, 
been  extended,  it  may  be  described  as  prima  &cie  a  right 
accompanying  the  implied  contract**  In  Ex  parte  Freen  (c), 
the  Vice  Chancellor  decided,  that  a  security  for  a  separate 


(a)  M.  &  M.  259.  (c)  2  Glyn  &  Jam.  246. 

(6)  16  Yes.  280. 


(A 

•ad  Anotber. 
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demand  did   not  extend   to  a  joint  one ;   and  in  In  re        1849. 
Forshaw  (a),  the  same  Judge  ruled  that  a  firm  of  three       Tornkr 
solicitors  possessed  no  lien  upon  papers,  which  came  for     and  Others 
the  first  time  into  their  possession,  for  costs  due  in  respect       Dsanr 
of  business  done  by  it,  when   it  consisted  only  of  two 
members.     Set-off,  and  lien,  are  correlative ;  and  a  person 
cannot  have  the  one  without  being  entitled  to  the  other. 
But  here  there  clearly  could  have  been  no  set-off;  Brandao 
V.  Bamett  {b) ;  Buchanan  v.  Findlay  (c). 

W.  H.  Watson  and  J.  Henderson^  in  support  of  the  rule. 
A  right  to  a  lien  is  a  matter  of  law  to  be  decided  by  the 
Court,  and  not  a  question  of  fact  to  be  settled  by  a  jury. 
The  rules  laid  down  relative  to  a  banker's  lien  apply  with 
even  greater  force  to  those  of  attorneys.  Had  the  deeds  in 
the  present  instance  been  deposited  for  a  specific  purpose, 
the  question  would  have  been  different ;  but  it  having  been 
general,  the  legal  presumption  is,  that  they  were  intended 
to  be  a  security  as  well  for  the  partnership  as  the  private 
debt.  Suppose  the  existence  of  the  converse  case :  that 
joint  property  had  been  deposited  for  the  payment  of  a 
separate  debt;  surely  a  lien  might  be  claimed.  The 
analogy  attempted  to  be  drawn  between  claims  of  set-off 
and  lien^  is  fallacious;  for  a  set-off  is  the  creation  of 
statutes.  The  particular  point  here  raised  is  almost  new ; 
Lambert  v.  Buchmaster  (d)  approaches  the  nearest  to  it. 
There  it  was  holden,  that  an  attorney  had  a  lien  upon 
papers  belonging  to  a  bankrupt  not  only  for  business  done, 
but  for  the  costs  of  an  action  brought  against  the  bankrupt 
subsequently  to  the  issuing  of  the  commission  to  recover 
the  amount  of  the  bill.  It  is  very  singular,  that  if  this 
objection  could  have  been  taken,  it  should  not  have  been 
then  raised  by  two  such  experienced  Judges  as  Lord 
Tenterden  and  Bayley^  J.     [Parke,  B. — The  rule  did  not 

(a)  16  Sim.  121.  &  R.  593. 

(&)  12  C.  &  F.  787.  (cO  2  B.  &  C.  616  ;  S.  C.  4  D. 

(c)  9  B.  &  C.  73S :  S.  C.  4  M.      &  R.  125. 
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TuRNfc-R 

and  Others 

o. 

Deane 

mud  Anodier. 


adroit  of  the  point  being  raised.]     [They  referred  also  to 
Hollis  y.  Claridffe  (a),  and  Blunden  v.  Desart  (&).] 

Parke,  B. — I  am  of  opinion  that  this  rule  should  be 
discharged.  The  case  gives  rise  to  the  abstract  question, 
whether  an  individual  who  holds  the  deed  of  one  person 
can  retain  it  for  a  joint  debt  from  that  party  and  his 
partners  ?  Now,  the  determination  of  this  question 
depends  upon  authority.  A  general  lien  is  not  recog- 
nised by  the  law,  except  in  the  cases  of  bankers  and  at- 
torneys. And,  certainly,  no  authority  can  be  met  with 
any  where  to  support  the  argument  that  a  right  of  lien 
extends  beyond  the  particular  debts  of  the  party  himself 
whose  goods  are  retained.  If  the  case  of  Lambert  v.  Buck- 
master  (c)  be  examined,  it  will  be  found  that  the  point 
could  not  arise.  I  therefore  think,  that  in  the  absence  of 
authority,  we  must  decide  that  a  party  has  no  lien  except 
for  the  debts  of  the  individual  whose  property  has  come 
into  his  hands.  Were  we  to  adopt  a  different  view,  the 
inconvenience  which  would  result  would  be  extreme. 


Alderson,  B. — I  am  of  the  same  opinion.  This  is  a 
simple  question  of  fact;  for  the  law  is  clear,  and  no 
authority  can  be  adduced  to  support  the  position  con- 
tended for  by  the  defendants.  The  duty  was  upon  them 
to  establish  the  existence  of  a  lien  in  fact ;  and  they  have 
failed  to  do  so. 


RoLFE,  B.,  concurred. 


(a)  4  Tannt.  807. 

(6)  2  Dm.  &  War.  406. 


Rule  discharged. 
(c)  2  B.  &  G.  616. 
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Sutton  v.  Rawlings  (a). 

JPrIDEAUX  had    obtained    a    rule,   calling    on    the  The  7 Geo.  2, 

plaintiff  to  shew  cause  why  he  should  not  assign  or  re-  which  entitles 

convey  certain  land  and  a  messuage  comprised  in  a  mort-  J^fJJr'aftion'' 

gage  deed,  and  deliver  up  all  deeds  relating  to  the  same.  brough^  on 

The  defendant  had,  on  the  26th  of  May,  1845,  mort-  pnncipal  and 

gaged  to  the  plaintiff  the  land  and  messuage  to  secure  the  well  as  all 

repayment  of  700i  advanced  by  the  plaintiff,  and  of  the  j^y^Ju  at^ 

interest  thereon,  on  the  26th  of  November  in  the  same  ^^^  o'  '° 

equity,  to  a 

year.     By  the  mortgage  deed  the  defendant  covenanted  reconTeyance 
to  repay  the  principal  and  interest  on  the  26th  of  November,  Jq^  ^  ^^  je. 
and  empowered  the  plaintiff  to  sell,  in  the  event  of  default  ^•y?'^^'^^* 
in  payment  within  nine  months  after  that  day.     On  the  does  not  apply 

,^,        --,_^.-,  ...         ,.  ..         to  cases  where 

10th  of  July,  1846,  the  pnncipal  and  niterest  remammg  the  mortgagee 
unpaid,  the  plaintiff,  with  the  concurrence  of  the  defendant,  ^J"  ^Thw' 
advertised  the  mortsa^^ed  premises  for  sale  by  auction,  and  attempted  to 

^  °        "^  ,  •'  exercise  his 

on  the  14th  of  July  following,  put  them   up  for  sale  in  right  of  sale. 
pursuance  of  the   advertisement,   but  failed   to  obtain  a  therefore 'a 
bidder.    On  the  7th  of  January,  1847,  the  plaintiff  brought  J^'S^p^er 
the  present  action  on  the  defendant's  covenant.     On  the  contained  in 

the  mortgage 

7th  of  April  following,  the  proceedings  in  that  action  were  deed,  had, 

stayed,  on  payment  of  the  interest  due  on  that  day,  and  ^igor's^elcm-'^ 

the  costs  of  suit ;  the  defendant's  attorney  undertaking  to  curre^,  at- 

pay  at  the  expiration  of  three  months  the  amount  of  the  the  property, 

principal,   and   the    further    interest   which    would    then  f^Uy,  uidhad 

become  due.     The  defendant's  attorney  did  not  perform  ^^^J^ 

his  undertaking ;  but  a  Judge's  order  havinir  been  obtained  »ction  on  the 

^  ^        .  .  .    ^  .        coTenant,but 

on  the  27th  of  July,  18479  requiring  him  to  pay  the  prin-  which  had  been 
cipal  and  interest,  and  the  costs  of  the  application  for  such  ^^^^  of  the'^" 
order  within  a  week,  he,  on  the  2nd  of  August,  1847,  paid  fn^j^^iT \h!^*^ 
the  principal,  interest,  and  costs,  exacting  on  that  occasion  Court  refused 

to  compel  him 
to  reconvey 

(a)  This  case  was  decided  in  Hilary  Terra,  1849.  ^^^  ^^^^^^^  "P 

the  title  deeds, 

except  on 

payment  of  the  costs  of  the  abortive  sale,  of  the  execution  of  the  reconveyance,  and  of  shewing 

canse  against  the  rule. 

VOL.  YI.  XX  D.    &    L. 
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Sutton 

V, 

Rawungs. 


before  he  would  pay  the  money,  and  as  a  condition  of  his 
making  such  payment,  the  following  undertaking  from  the 
plaintifTs  attorney. 

fFestan  Super  Mare^  2nd  August^  1847. 

Sutton  v.  Rawlings. 

Memorandum.  The  principal  and  interest  due  firom  the 
defendant  up*  to  this  day,  together  with  the  premiums  for 
insurance,  have  this  day  been  paid  to  me  as  solicitor  in 
the  cause,  and  I  hereby  undertake  that  the  plaintiff  shall 
execute  a  transfer  of  the  mortgage  or  reconveyance  of  the 
property,  on  payment  of  all  costs  he  may  have  sustained  as 
mortgagee,  and  the  costs  he  may  incur  by  reason  of  such 
transfer  or  reconveyance. 

Charles  6.  Chalmers. 

On  the  9th  of  August,  1848,  the  plaintiff  executed  the 
reconveyance,  and  by  his  attorney  offered  to  deliver  it  to 
the  defendant's  attorney,  on  payment  of  the  costs  he  had 
incurred  as  mortgagee,  and  by  reason  of  the  execution  of 
the  reconveyance.  The  defendant,  by  his  attorney,  refused 
to  pay  those  costs,  and  now  sought  to  obtain,  under  the 
7  Geo.  2,  c  20,  s.  1  (a),  the  deed  of  reconveyaqce,  and  the 


(a)  7  Geo.  2,  c.  20,  8. 1,  enacts, 
that  where  any  action  shall  be 
broup^ht  on  any  bond  for  pay- 
ment of  the  money  secured  by 
such  mortgage  or  performance 
of  the  covenants  therein  con- 
tained, &c.,  if  the  person  or  per- 
sons having  right  to  redeem  such 
mortgaged  lands,  and  who  shall 
appear  and  become  defendant  or 
defendants  in  such  action,  shall 
pay  unto  such  mortgagee,  or  in 
case  of  his  refusal,  shall  bring 
into  Court  where  such  action 
shall  be  depending,  all  the  prin- 
cipal moneys  and  interest  due 
on  such  mortgage,  and  also  all 
such  costs  as  have  been  expended 


in  any  suit  at  law  or  in  equity 
upon  such  mortgage,  the  moneys 
80  paid  or  brought  into  Couii 
shall  be  taken  to  be  in  full  satis- 
faction of  such  mortgage,  &c.,  and 
the  Court  shall  and  may,  by  rule 
of  Court,  compel  such  mortgagee, 
at  the  costs  and  charges  of  such 
mortgagor,  to  assign,  surrender, 
or  reconvey  such  mortgaged  land, 
and  deliver  up  all  deeds,  evi- 
dences, and  writings  in  his  cus- 
tody relating  to  the  title  of  such 
mortgaged  lands  unto  such  mort- 
gagor, &c.,  who  shall  have  paid 
or  brought  such  moneys  into  the 
Court,  or  to  such  persons  as  he 
shall  appoint,  &c. 


V. 

Rawunos. 
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Other  deeds  mentioned  in  this  rule,  without  reimbursing  1849. 
the  plaintiff  the  costs  incurred  by  him  in  the  abortive  Sctton 
attempt  to  sell,  or  the  costs  attendant  on  the  reconveyance, 
contending  that  the  costs  which  the  Legislature  by  that 
statute  required  the  mortgagor  to  pay,  are  the  costs  of  the 
suit  alone  (a). 

Montague  Smith  shewed  cause.  The  plaintiff  is  en^- 
titled,  under  the  provisions  of  the  7  Geo.  2,  c.  20,  s.  1, 
to  have  the  costs  incurred  by  him  in  the  abortive  sale,  as 
well  as  those  attendant  on  the  reconveyance,  paid  before 
he  can  be  called  upon  to  reconvey  and  deliver  up  the  title 
deeds.  This  view  is  not  affected  by  the  case  a£  Smeetan 
V.  CoOier  {by  The  point  decided  there  had  no  reference 
to  costs,  but  was  merely  that  the  words  of  the  act,  viz., 
*' where  any  action  shall  be  brought  on  any  bond  for 
payment  of  the  money  secured  by  such  mortgage,"  were 
applicable  to  an  action  on  the  covenant  for  payment  of 
money  in  a  mortgage  deed.  The  costs  incurred  here  are 
of  such  a  nature,  that  had  the  defendant  gone  into  equity 
to  redeem,  he  must  have  reimbursed  them  before  he 
could  have  obtained  a  reconveyance.  But  further,  by  the 
agreement  entered  into  with  the  plaintiff's  attorney,  the 
reconveyance  of  the  property  is  to  be  effected  on  payment 
of  all  costs  sustained  by  the  plaintiff  as  mortgagee.  By  that 
instrument,  therefore,  a  lien  is  given  for  costs.  [He  was 
then  stopped  by  the  Court,  who  called  on] 

Prideatuc,  to  support  the  rule.  Unless  the  plaintiff  can 
bring  the  case  within  the  provisions  of  the  3rd  section, 
by  insisting  by  writing  under  his  hand,  or  that  of  his  at« 
tomey,  *^  either  that  the  party  prajdng  a  redemption  has  not 
a  right  to  redeem,  or  that  the  premises  are  chargeable  with 
other  or  different  principal  sums  than  what  appear  on  the 


(a)  The  foregoing  statement  of  facts  is  taken  from  the  judgment* 
(5)  ilM/e/ Yol.  5,  p.  184 ;  S.  C.  1  Ezch.  457. 

X  X  2 


676 


CASES  ON   POINTS  OF   PRACTICB>   EXCH. 


1849. 


StJTTOM 

V. 

Rawlingb. 


face  of  the  mortgage,  or  shall  be  admitted  on  the  other 
side,"  it  must  be  governed  bj  those  of  the  first.  Under 
that  section  the  defendant  is  entitled  to  a  reconveyance  and 
the  title  deeds,  on  payment  of  the  costs  of  the  suit  alone. 
This  is  clear  from  the  language  employed.  The  words  are, 
'^  if  the  person  or  persons  having  right  to  redeem  such 
mortgaged  lands,**  &c*,  **  shall  bring  into  Court  where  such 
action  shall  be  depending  all  the  principal  moneys  and  in- 
terest due  on  such  mortgage,  and  also  all  such  costs  as  have 
been  expended  in  any  suit  or  suits  at  law  or  in  equity  upon 
such  mortgage."  They  plainly  shew  that  the  costs  referred 
to  could  not  include  costs  of  an  abortive  sale.  The  case  of 
Doe  d.  Bloffff  V.  Steel  (a)  is  applicable.  There  it  was  held, 
that  the  defendant  in  an  action  of  ejectment  was  entided, 
on  a  forfeiture  in  not  paying  the  mortgage  money,  to  have 
proceedings  stayed,  upon  payment  of  the  principal  and 
interest  due  on  the  mortgage  deed,  with  the  costs  incurred 
at  law  and  in  equity,  without  paying  any  bygone  interest, 
or  the  expense  of  preparing  the  mortgage  deed,  or  any 
assignment  of  it  [Farkey  B. — I  have  referred  to  my  note 
of  the  case  of  Smteton  v.  Collier  (i),  and  I  find  that  the 
point  as  to  the  costs  was  raised  by  Mr.  fFhitehursL  The 
objection,  however,  that  all  the  costs  due  had  not  been 
paid,  was  overruled ;  and  the  order  of  my  Brother  Flatt 
upheld  (c).] 

Cur.  adv.  vulL 


(a)  1  Dowl.  359. 

(b)  Ante,  vol.  5,  p.  184 .  S.  G. 
1  Exch.  457. 

(c)  Flood,  who  was  counsel  for 
the  defendant  in  Smeeton  y.  Col- 
tier  stated,  that  the  mortg^agees 
in  that  case  had  refused  to  deliver 
the  mortgage  deed  and  title  deeds, 
on  the  ground,  among  others, 
that  they  had  been  put  to  great 
expense  in  the  recovery  of  the 
mortgage  money,  which  should 
be  first  paid.     These  expenses 


were  the  costs  of  two  abortive 
attempts  at  a  sale,  under  a  power 
in  the  mortgage  deed ;  those  of 
an  action  of  ejectment  to  recover 
possession  of  the  property;  and 
those  of  certain  replevin  suits 
arising  out  of  distreaies  put  in 
by  the  mortgagee;  and  those  of 
the  negotiation  for  further  time 
to  redeem.  Piatt,  B.,  had  made 
an  order  for  staying  all  proceed- 
ings in  the  action,  on  payment  of 
the  priodpa],  interest,  and  costs 
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The  judgment  of  the  Court  was  now  delivered  by  1849. 

Pollock,  C.  B. — Mr.  Prideaux  in  the  last  Term  obtained,  smov 
on  behalf  of  the  defendant,  a  rule  callinir  on  the  plaintiff  „  '• 
to  shew  cause  why  he  should  not  surrender  certain  land, 
and  a  messuage,  and  deliver  up  all  deeds  relating  to  them ; 
in  other  words,  why  he  should  not  reconvey  premises  which 
had  been  mortgaged  to  him,  and  deliver  up  to  the  mort- 
gagor the  muniments  of  the  title  to  them.  (His  Lordship 
then  stated  the  facts  of  the  case  as  above  set  forth.)  On 
the  9th  of  August,  1840,  the  plaintiff  executed  the  recon- 
veyance, and  by  his  attorney  offered  to  deliver  it  to  the 
defendant's  attorney,  on  payment  of  the  costs  he  had  in- 
curred as  mortgagee  and  by  reason  of  this  reconveyance. 
The  defendant,  by  his  attorney,  refused  to  pay  these  costs, 
and  seeks  to  obtain,  under  the  7  Geo.  2,  c.  20,  s.  1,  the 
deed  of  reconveyance  and  other  deeds  mentioned  in  his 
rule,  without  reimbursing  the  plaintiff  the  costs  incurred 
by  him  in  the  abortive  attempt  to  sell,  or  his  costs  attendant 
on  the  reconveyance ;  contending  that  the  costs  which  the 
Legislature  by  the  statute  required  the  mortgagee  to  pay, 
are  the  costs  of  this  suit  alone,  and  that  as  those  costs  have 
been  paid,  this  rule  must  be  made  absolute  in  its  terms. 
The  aigument  in  support  of  the  position  taken  by  the 
defendant  is  founded  on  the  assumption  that  the  first 
section  applies  to  all  cases  in  which  proceedings  at  law 
have  been  adopted  for  the  recovery  of  the  principal  and 
interest  due  on  a  mongage  deed.  This  assumption  cannot 
be  justified. 

The  L^islature  intended  to  exonerate  the  mortgagor 
from  the  delay  and  expense  of  an  equity  suit  to  redeem ; 
but  not  to  deprive  the  mortgagee  of  any  equity.  To  avoid 
such  delay  and  expense,  they  authorized  the  Court  of  law 
in  which  the  mortgagee  should  bring  his  action,  to  afford 

of  that  action.   This  having  been  deed  and  other  deeds,  and  which 

accordingly   done,    he    made    a  was  afterwards  confirmed  by  the 

subseqaent  order  for  the  delivery  Court,  in  the  case  as  reported, 

to  the  mortgagor  of  the  mortgage  ante,  vol.  5,  p.  184. 


678  CASES  ON   POINTS  OF   PBACTICB,   EXCH. 

1849.       relief  upon  a  sammary  application;  but  they  did  not  pur- 
SoTTON      P^^^   ^  lessen  the  fine  which  in  equity  the  mortgagor 
V.  should  pay  him  for  the  redemption  of  the  hereditaments 

pledged.  The  absence  of  any  provision  applicable  to  the 
case  of  a  mortgagee  in  possession,  between  whom  and  the 
mortgagor,  in  order  to  effectuate  equity,  an  account  should 
be  taken,  allowing  rents  and  profits  received  by  the  mort- 
gagee on  the  one  side,  the  expense  of  repairing  and  main- 
taining the  mortgaged  property  on  the  other,  shews  that 
with  a  due  regard  to  equity,  the  remedy  given  by  the  first 
section  could  not  in  such  a  case  be  applied.  In  order, 
therefore,  to  preserve  to  the  respective  parties  the  equitable 
rights  which  the  L^islature  did  not  intend  to  impair,  we 
think  that  the  enactment  has  a  more  limited  application 
than  that  contended  for  by  the  defendant's  counsel,  and 
that  by  reasonable  construction,  the  true  limitation  of  such 
application  is  to  such  cases  as  those  in  which  it  would  be 
equitable  to  relieve  on  payment  of  the  principal,  interest, 
and  costs  of  suit  only :  that  is^  in  cases  in  which  the  mort- 
gagee is  not  in  possession,  or  in  which  he  has  not  attempted 
to  exercise  his  right  of  sale.  The  defendant's  is  not  one  of 
those  cases.  Unless^  therefore,  he  will  consent  to  pay  the 
plaintiff's  costs  of  the  abortive  sale,  and  of  the  execution 
of  the  reconveyance,  and  of  shewing  cause  against  this 
rule,  his  rule  must  be  discharged,  with  costs. 

Rule  accordingly. 


©79 


COURT  OF  COMMON    PLEAS. 


£ai^ter  Cfrnu 


IN  THE  TWELFTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 


Smith  and  Another  v.  Troup.  1849. 

mSrAMWELL,  in  Hilaiy  Term  last,  obtained  a  rule,  The  attorney 

calling  upon  the  defendant  to  shew  cause  why  he  should  y^^  authority 

not  pay  the  plain tifis,  or  their  attorney,  the  sums  of  83£  17*.,  ^^^  ^^^^ 

and  42/.  1 1^.,  pursuant  to  the  award,  the  rule  by  which  it  dient  with- 

had  been  made  a  rule  of  Court,  and  the  allocatur  of  the  authoritT  iVom 

Master  ^"^  ^^  *® 

iuasi^r.  attorney  never- 

It  appeared  from  the  aflBdavits  in  support  of  the  rule,  that  theless  refer 

^^  *^^  '  the  came,  the 

the  action  had,  after  the  declaration  had  been  delivered,  and  yalidity  of  the 
before  plea,  been  referred  to  arbitration  by  a  Judge's  order,  cannot  be 
The  arbitrator  by  his  award,  dated  the  1st  of  November,  ^^"^^^^ 
1847,  found  that  83/.  17*.,  were  due  from  the  defendant  to  against  a  rule 

for  enforcing 

the  pldntiff,  and  awarded  that  the  costs  of  the  award  should  the  award; 
be  borne  by  the  parties  in  equal  shares.     The  order  of  ^ttl^client's 
reference  was  made  a  rule  of  Court  on  the  1st  of  December,  ?^^y  ^"fj.^ 

'   IS  against  his 

and  on  the  17th,  the  costs  of  the  plaintiff  were  taxed  at  attorney. 

'  ^  Although 

the  Court  will 
not,  gonerallv,  grant  a  rule  to  enforce  an  award  under  the  1  &  2  Vict  c.  110,  s.  18,  unlem  a 
demand  be  first  made,  of  the  sum  awarded  upon  the  party  against  whom  the  rule  is  applied 
for,  by  the  party  in  whose  favour  the  award  was  made,  or  by  his  legally  appointed  attorney ; 
such  demana  will,  under  special  drcumstances,  be  disponsed  with. 
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1849.        42L  \U.;  which  taxation  was  attended  by  the  defendant's 

^~^JJJ^       attorney.     The  plaintiff  thereupon  authorized  one  D.,  by 

mod  Another    power  of  attorney,  to  demand  the  amount ;  but  the  defend- 

Trout.       ant  kept  out  of  the  way,  and  it  was  only  after  several 

ineffectual  attempts  to  serve  him,  that  the  award,  the  rule  of 

Court,  the  Master's  allocatur,  and  a  demand  for  the  sums 

in  question,  were  ultimately  served  upon  him,  not  by  the 

plaintiff  or  by  D.,  but  by  a  clerk  of  D. 

The  defendant  by  his  affidavit,  in  opposition  to  the  rule, 
stated  that  he  had  never  consented  to  the  reference,  or 
attended  before  the  arbitrator;  but  that  he  had,  on  the 
contrary,  always  protested  against  the  reference  being  pro- 
ceeded with,  and  had,  before  the  award  was  made,  sent  the 
arbitrator  and  the  plaintifis  a  notice  of  his  protest  He 
also  stated,  that  he  had  only  authorized  his  attorney  to 
attend  the  taxation  for  the  purpose  of  protesting  against  it 

Montoffu  Chambers  and  Hawkins  now  shewed  cause. 
The  defendant's  attorney  consented  to  refer  the  cause,  under 
the  belief  that  he  had  authority  to  do  so ;  but  even  if  he 
had  such  authority,  the  defendant,  by  his  protest  against 
the  arbitrator's  proceeding  in  the  matter,  effectually  revoked 
it ;  King  v.  Joseph  (a) ;  and  the  attendance  of  his  attorney 
at  the  taxation  before  the  Master  cannot  be  taken  as  a 
recognition  of  the  validity  of  the  proceedings,  as  his  attend- 
ance was  only  for  the  express  purpose  of  protesting  against 
them.  [JVUdcy  C.  J. — Can  the  attorney's  authority  to  refer 
be  disputed  upon  the  present  occasion?]  It  may  be  con- 
tended that  there  is  no  award  in  existence;  and  that  is 
established  by  shewing  that  the  award  made  is  not  valid. 
The  plea  of  "no  award,"  denies  that  there  is  any  valid 
award;  Dresser  v.  Stansfield {b) \  and,  therefore,  when  a 
person  is  called  upon  to  pay  a  sum  of  money  in  pursuance 
of  an  award,  he  may  deny  the  existence  of  any  award,  and 
shew  that  there  is  none,  by  proving  that  the  award  relied 

(o)  5  Taunt.  452.  {b)  14  M.  &  W.  S22. 
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upon  18  invalid.  Faviell  v.  Eastern  Counties  Railway 
Company  {a\  shews  that  upon  the  alignment  of  a  rule 
similar  to  the  present  one,  the  question,  whether  the  arbi- 
trator had  jurisdiction,  may  be  discussed  upon  affidavits. 
[CressweUf  J. — That  case  also  shews,  that  an  attorney, 
who  is  authorized  to  appear  for  a  party  in  an  action,  has 
authority  to  refer  the  action.]  If  it  be  doubtful  whether 
the  award  is  valid,  the  Court  will  not  grant  this  rule; 
Hawkins  v.  Benton  (6).  Another  objection  to  the  rule  is, 
that  it  is  not  stated  that  the  plaintiff  paid  the  costs  of  the 
award,  of  which  he  now  seeks  to  recover  one-half  from  the 
defendant  [^fVildey  C.  J. — "^rhe  fact  that  the  Master  has 
allowed  the  amount  in  taxation^  is  prima  facie  evidence 
that  they  have  been  paid.]  Further,  the  money  was  not 
demanded  either  by  the  plaintiff  or  by  the  person  whom  he 
authorized  by  power  of  attorney ;  the  demand  is,  therefore, 
insufficient;  Hawkins \. Benton;  Wtnwood\,Holt{c)\  Pear- 
son  V.  Archbold  (d). 


1849. 


Smith 
and  Another 

9. 

Troup. 


BramweU,  contra,  was  stopped  by  the  Court 


Wilde,  C.  J.  —This  is  an  application  under  the  1  &  2 
Vict  c.  110,  s.  18,  calling  upon  the  defendant  to  pay  a  sum 
of  money,  in  pursuance  of  an  award,  and  the  Master's 
allocatur ;  and  the  first  objection  to  it  is,  that  the  defend- 
ant's attorney  had  no  authority  to  refer  the  cause.  The 
attorney  on  the  record  has,  under  ordinary  circumstances, 
authority  to  refer  the  cause ;  but  if  in  any  particular  case  he 
exceeds  his  authority  in  referring,  the  remedy  of  the  party 
is  against  his  attorney.  This  objection,  therefore,  entirely 
fails.  But,  further,  it  seems  to  me,  from  the  affidavits,  that 
the  defendant's  attorney  had,  in  this  case,  authority  to  refer ; 
and,  therefore,  it  is  unnecessary  to  consider  whether  it  was 
competent  for  the  defendant,  upon  the  present  motion,  to 


(a)  3  Exch.  344. 

(6)  Ante,  vol.  2,  p.  465. 

(c)  Ante,  vol.  3,  p.  S5 ;  S.  C. 


14  M.  &  W.  197. 

(d)  11   M.  8c  W.  IDS;   S.  C. 
2  Dowl.  769,  N.  S. 
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1849. 


Smith 

•nd  Another 

«. 

Taout. 


question  the  validity  of  the  award  if  any  excess  of  his 
attorney's  authority  had  been  satisfactorily  shewn*  It  is 
next  objected,  that  the  same  fonnalitiesi  which  must  be 
observed  before  an  attachment  can  be  obtained,  ought  to 
have  been  observed  before  this  rule  can  be  granted^  and 
that,  in  point  of  fact,  they  have  not  been  complied  witL 
The  case  of  Hawkins  v.  Benton  (a),  however,  is  a  decisive 
authority  in  fiivour  of  the  plaintiff  upon  this  point  Here,  it 
appears  that  the  defendant  has  kept  out  of  the  way,  and  has 
evaded,  by  every  possible  means,  service  of  the  demand ; 
and  the  Court  will  not  allow  him  to  avail  himself  of  his  own 
wrongful  acts.  It  is  shewn  also,  that  the  plaintiffii  have  for 
several  months  hunted  the  defendant  from  place  to  place, 
and  done  all  in  their  power  to  serve  him;  and,  under  these 
circumstances,  I  think  that  the  strict  rule,  requiring  a 
demand  by  the  party  personally,  or  his  lawfully  constituted 
agent,  may  be  dispensed  with.  It  is  also  said,  that  it  does 
not  appear  that  the  plaintiffii  paid  the  costs  of  the  award; 
but  the  Master  has  allowed  them  on  taxation,  and  there  is 
no  suggestion  on  the  part  of  the  defendant  that  the  plaintifii 
did  not  pay  those  costs.  No  su£Scient  cause  has  been 
shewn  against  this  rule,  and,  I  therefore  think,  it  should  be 
made  absolute. 


CoLTMAN,  J.,  Cbesswell,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  absolute. 


(a)  Ante,  vol.  2,  p.  465. 
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1849. 

WooDHAMB  V.  Newman. 
UEBT  for  work,  labour,  and  materials,  goods  sold  and  Where  the 

,,.  J  ••II  ^    A  M.  Ji  debt  for  which 

delivered,  money  paid,  and  upon  an  account  stated.  ^^  plaintiff 

Pleas,  first,  except  as  to  18i  4*.  2 A,  parcel,  &c.,  never  JJ^^or*^® 
indebted:  secondly,  except  as  aforesaid,  a  set-off;  thirdly.  Courts  ex- 

.  'J     ceeds  20f.,  but 

as  to  18/.  4t.  2dL,  payment  into  Court  the  tmount  is 

Upon  the  trial  before  Mauky  J.,  at  the  first  sittings  in  Si'^^^bjT 
Middlesex,  in  Easter  Term,  1849,  the  plaintiff  proved  that  J|'^*^;°^'^% 
a  sum  of  8421  was  due  to  him,  over  and  above  the  amount  not  entitled  to 
paid  into  Court,  and  the  defendant  proved  a  set-off  of  SSL,  ^estion  to 
all  of  which  was  admitted  except  one  item.     The  jury  pontiff  of* 
found  a  verdict  for  the  plaintiff  for  20#.,  and  the  learned  costs  under 

,  ,  the  County 

Judge  having  refused  to  certify  that  the  action  was  fit  to  Couru'  Act 
be  brought  in  the  superior  Courts, 

Rochfort  Clarke,  in  the  same  Term  obtained,  on  behalf 
of  the  defendant,  a  rule  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs. 

Prentice  now  shewed  cause.  This  case  was  not  within 
the  jurisdiction  of  the  County  Court.  The  58th  section 
of  the  9  &  10  Vict  c.  95,  enacts,  ^  that  all  pleas  of  personal 
actions,  where  the  debt  or  damage  claimed  is  not  more  than 
20L,  whether  on  balance  of  account  or  otherwise,  may  be 
holden  ini  the  County  Court ;"  and  the  question  is,  whether 
the  pliuntiff's  demand  is  a  debt  '^  on  balance  of  aocount** 
within  the  meaning  of  this  section.  If  the  word  ^'  claimed** 
be  understood  as  synonymous  with  '^  demanded,**  the  case 
clearly  does  not  &11  within  the  section,  for  the  amount 
*' claimed"  by  the  plaintiff  considerably  exceeded  2(ML  If, 
on  the  other  hand,  the  sum  claimed  must  be  understood  to 
mean  the  sum  recovered,  still  the  case  does  not  come  within 
the  jurisdiction  of  the  County  Court,  because  no  account 
was  ever  come  to  between  the  parties,  and  the  sum  recovered 
cannot  be  considered  as  a  debt  ^^  on  balance  of  account" 
[ilfatife,  J. — It  will  be  contended  on  the  other  side,  that 
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1849.        the  plaintiff  might  have  given  the  defendant  credit  for  the 
W00DHAM8    *™^"^^  o^  ^^G  set-off,  and  sued  for  the  difference.]     The 
*'•  plaintiff  might  not  have  known  the  amount  of  the  set-off; 

'""'^-  and  he  had  no  means  of  ascertaining  it.  Besides,  a  de- 
fendant  is  not  bound  to  plead  his  set-off;  and,  consequently, 
if  a  plaint  had  been  brought  in  the  County  Court  in  this 
case,  and  the  defendant  had  chosen  not  to  plead  the  set-off, 
the  plaintiff  would  have  been  under  the  necessity  (by  sect  63) 
of  electing  whether  he  would  be  nonsuited,  or  whether  he 
would  abandon  the  excess  of  his  debt  above  20L  And  if 
he  adopted  the  latter  alternative,  he  would  be  without 
defence  to  an  action  which  the  defendant  might  bring  for 
the  amount  which  he  had  declined  to  set-off.  The  object 
of  the  Legislature  was  to  confine  the  jurisdiction  of  the 
County  Courts  to  cases  where  the  cause  of  action  did  not 
exceed  20/. ;  and  to  hold  that  this  case  fiills  within  the  juris- 
diction of  those  Courts,  would  be  in  effect  to  hold  that  they 
have  power  to  adjudicate  upon  demands  of  a  much  laiger 
amount  For  the  process  by  which  the  result  in  this  action 
was  arrived  at  was,  in  fact,  the  trial  of  two  distinct  actions: 
one,  the  claim  which  the  plaintiff  had  upon  the  defendant; 
the  other,  the  claim  which  the  latter  had  upon  the  former; 
and  each  of  those  claims  much  exceeded  20L  It  has  always 
been  held,  that  the  jurisdiction  of  Courts  of  request  did  not 
extend  to  cases  where  the  debt  claimed  was  reduced  by  a 
set-off  to  an  amount  within  their  jurisdiction ;  2  ChU.  Archb. 
1401,  8th  ed.;  Bailey  v.  C7iitty(a);  Jones  v.  Harris  {b); 
Pitts  V.  Carpenter  (c) ;  Cottle  v.  L/xngman  (d) ;  Gross  v. 
Fisher  (e). 

Rochfort  Clarke,  in  support  of  the  rule.  It  is  not  the 
sum  demanded  by  the  plaintiff  in  his  plaint,  but  the  sum 
actually  recovered,  thiit  is  the  debt  or  damage  ^^  claimed  ;** 
Fairbrass  v.  Pettit  {f) ;  and  although  the  cases  referred  to 

(a)  2  M.  &  W.  28 ;   S.  C.  5  {d)  9  Moore,  625. 

Dowl.  307.  (<?)  3  Wils.  48. 

(d)  1  Dowl.  374.  (/)  Ante,  vol.  1,  p.  622 ;  S.  C. 

(c)  2  Stra.  1191.  12  M.  &  W.  453. 
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on  the  other  side  tend  to  establish  an  exception  to  that        1849. 
rule  where  the  amount  recovered  is  reduced  by  a  set-off,    wooDHAMt 
it  is  to  be  observed,  that  they  are  all  decisions  upon  the  '• 

particular  wording  of  the  statutes  establishing  the  Courts. 
The  language  of  this  statute,  however,  is  not  open  to  that 
construction;  and  it  may  have  been  the  intention  of  the 
Legblature  that,  in  a  case  of  this  kind,  a  practice  should  be 
adopted  analogous  to  the  coiurse  pursued  in  Laxng  v.  Chat- 
ham (a),  where,  the  plaintiff  having  proved  the  amount  of 
his  claim,  and  the  defendant  not  having  appeared  to  establish 
the  setroff  of  which  he  had  given  notice,  a  conditional  verdict 
was  taken  for  the  plaintiff  for  the  whole  of  his  demand,  and 
a  special  indorsement  was  made  upon  the  postea,  under 
which  the  plaintiff  might  either  take  that  sum,  subject  to 
be  reduced  on  the  defendant's  entering  into  a  rule  to  bring 
no  action  for  the  set-off,  or  take  the  difference  between 
the  full  amount  and  the  set-off;  ^' after  which,"  said  Lord 
EUenboroughf  ''  if  the  defendant  should  bring  another  action, 
the  special  indorsement  on  the  postea  would  be  a  ground 
for  the  Court  to  stay  proceedings  in  it**  The  58th  section 
gives  the  County  Coiurt  jurisdiction  where  the  debt  does 
not  exceed  202.,  ^'  on  balance  of  account  or  otherwise;^  that 
is,  where  the  debt  is  reduced  within  that  limit,  either  upon 
a  statement  of  account  between  the  parties,  or  by  any 
other  mode  of  deduction,  which  would  include  a  set-off. 
[ Jfatife,  J. — The  words,  *'  on  balance  of  account  or  other- 
wise," mean  much  the  same  thing  as  ^'  on  balance  of  account, 
or  not-T 

Wilde,  C.  J. — We  are  all  of  opinion  that  this  case  does 
not  fall  within  the  provisions  of  the  County  Courts'  Act, 
and  that,  therefore,  the  proposed  suggestion  ought  not  to  be 
entered  upon  the  roll.  The  application  is  founded  upon 
the  129th  section,  which  enacts,  '^  that  if  any  action  shall 
be  commenced  after  the  passing  of  this  act  in  any  of  her 

(a)  1  Gamp.  262 ;  S.  G.  1  Chit.  178,  n. 
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1 849.        Majesty's  superior  Courts  of  record,  for  any  caase  other  than 
,Jjp^^^^][JJ^    those  lastly  hereinbefore  specified,  for  which  a  plaint  might 
V-  have  been  entered  in  any  Court  holden  under  this  act,  and 

a  verdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than 
twenty  pounds,  if  the  said  action  is  founded  on  contract,  or 
less  than  five  pounds  if  it  be  founded  on  tort,  the  said 
plaintiff  shall  have  judgment  to  recover  such  sum  only,  and 
no  costs ;  and  if  a  verdict  shall  not  be  found  for  the  pluntiff 
the  defendant  shall  be  entitled  to  his  costs^  as  between 
attorney  and  client,  unless  in  either  case  the  Judge  who 
shall  try  the  cause  shall  certify  on  the  back  of  the  record 
that  the  action  was  fit  to  be  brought  in  such  superior  Court* 
It  is  quite  clear,  therefore,  that  before  a  plaintiff  is  to  be 
deprived  of  his  costs  by  reason  of  his  getting  a  verdict  in 
the  superior  Courts  for  less  than  20/.,  it  must  appear  that 
the  matter,  in  respect  of  which  the  verdict  was  given,  was 
one  for  which  a  plaint  might  have  been  entered  in  the 
County  Courts.  Was  that  the  case  here?  In  order  to 
ascertain  the  meaning  of  this  section,  we  may  refer  to  other 
portions  of  the  act  which  bear  upon  the  question.  The 
58th  section,  which  relates  to  the  jurisdiction  of  the  County 
Courts,  enacts,  that  where  the  debt  claimed  does  not  exceed 
20/1,  ^^  on  balance  of  account  or  otherwise,**  the  {Nxxseeding 
is  to  be  by  plaint  in  the  County  Court;  and  it  is  said,  that 
this  is  a  case  in  which  a  plaint  might  have  been  entered  in 
the  County  Court,  because  a  debt  reduced  by  a  set-off,  it  is 
contended,  comes  within  the  meaning  of  the  words,  ^  on 
balance  of  account  or  otherwise."  Looking,  however,  to 
the  whole  act,  and  to  these  two  sections  in  particular,  I 
think  those  words  were  meant  to  apply  to  cases  where  the 
parties  have  come  to  an  actual  account  and  struck  abalanoe, 
or  where  there  has  been  a  payment  upon  the  account  But 
whatever  be  the  meaning  of  the  words,  I  do  not  think  this 
is  a  case  in  which  a  plaint  could  have  been  entered  in  the 
County  Court  It  u  plain  thai  the  act  of  Parfiament  was 
intended  to  give  that  Court  jurisdiction  in  simple  cases, 
where  trial  by  jury  might  be  dispensed  with ;  odierwise  it 
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18  not  easy  to  perceive  any  good  reason  for  limiting  the  1849. 
jurisdiction  to  a  certain  amount.  But  here  the  claim  in  woodhIms 
dispute  much  exceeded  that  amount,  and  it  might  have 
involved  questions  of  considerable  nicety  and  importance. 
There  was  a  set-off  of  upwards  of  80il,  and  the  claim  might 
have  been  made  up  of  several  items,  each  exceeding  20L 
In  considering  the  proper  mode  of  construing  this  act,  we 
must  have  regard  to  the  inconveniences  to  which  any  par- 
ticular construction  would  tend,  and  give  the  Legislature 
credit  for  having  anticipated  them,  and  legislated  so  as  to 
avoid  them.  If  the  plaintiff  in  this  case  had  proceeded  in 
the  County  Court,  that  Court  must,  in  the  first  instance, 
have  had  to  adjudicate  upon  and  establish  a  claim  exceeding 
that  sum ;  and  that  being  done,  it  would  have  had,  in  the 
next  place,  to  consider  the  defendant's  claim,  in  order  to  see 
whether  the  demand  upon  which  it  had  adjudicated,  was 
reduced  by  a  set-off,  and,  in  doing  so,  would  have  had  to 
adjudicate  upon  another  demand,  also  greatly  exceeding  20L 
Thus,  in  order  to  decide  this  case,  it  would  in  reality  have 
had  to  decide  two  actions,  in  each  of  which  the  amount  in 
dispute  exceeded  the  sum  to  which  its  jurisdiction  extended. 
How  is  a  plaintiff  to  proceed  in  levying  his  plaint  ?  It  is 
di£Scult  to  say.  For,  suppose  he  levies  it  for  20/.,  if  the 
defendant  does  not  plead  his  set-off,  the  plaintiff  cannot 
recover  more  than  20/.,  and  he  must  abandon  the  excess  of 
his  claim  beyond  that  sum ;  if  the  set-off  be  pleaded,  it  will 
more  than  cover  his  demand,  which  is  20L  If  the  plaint  be 
for  the  whole  amount,  it  shews,  on  the  face  of  it,  that  the 
Court  had  no  jurisdiction.  He  is  also  in  the  difficulty  of 
not  knowing,  when  he  levies  his  plaint,  whether  the  defend- 
ant intends  relying  upon  a  set-off,  and,  if  he  does,  what  is 
the  amount  or  nature  of  the  set-off;  or  whether  the  defendant 
does  not  prefer  taking  the  opinion  of  a  superior  Court  upon 
his  set-off  rather  than  of  an  inferior  one,  which  the  plaintiff 
cannot  prevent  him  from  doing.  I  do  not  see  how,  in  such 
a  case  as  the  present,  when  he  claims  a  large  sum,  which  is 
liable  to  be  reduced  by  a  set-off,  the  plaintiff  is  to  levy  a 
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1849.       plaint  in  the  County  Court.     I,  therefore,  think  that  the 
W00DHAM8    ^*^^  '^  "^^  within  either  the  words  or  the  spirit  of  the  act. 

c-  It  was  never  intended  that  the  County  Court  should  discuss 

Newman 

adverse   claims  of  unUmited  amount,  provided   only  the 

balance  was  ultimately  reduced  under  20L;  and  we  ought 

to  see  clearly  that  a  plaintiff  has  a  remedy  under  the  act 

before  we  deprive  him  of  his  costs.    With  respect  to  allowing 

the  suggestion  to  be  entered,  and  leaving  it  to  the  plaintiff 

to  traverse  it,  this  course  would,  no  doubt,  lead  to  a  fidler 

inquiry ;  but,  as  the  object  of  the  act  was  to  provide  a  cheap 

method  of  disposing  of  small  claims,  we   ought   not,  by 

making  this  rule  absolute  upon  a  point  about  which  we 

entertain  no  doubt,  to  give  an  opportuni^  of  incurring 

further  expenses,  far  exceeding  the  sum  in  dispute. 

CoLTMAN,  J. — I  think  that  the  decisions  upon  the  Courts 
of  Request  Acts,  though  founded  upon  the  particular  words 
of  the  acts,  have  a  considerable  bearing  upon  this  case; 
because  they  furnish  this  general  principle,  applicable  to  all 
of  a  similar  nature,  viz.:  that  Courts  which  are  established 
by  the  Legislature  solely  for  the  purpose  of  deciding  small 
claims,  shall  not,  under  colour  of  adjudicating  upon  a  small 
debt,  in  effect  decide  two  separate  actions,  in  each  of  which 
the  sum  in  dispute  far  exceeds  the  amount  to  which  their 
jurisdiction  is  limited.  And  I  do  not  think  that  we  are 
driven  by  the  wording  of  this  act  to  a  decision  at  variance 
with  that  principle.  The  58th  section  says,  that  the  County 
Court  shall  have  jurisdiction  ^^  where  the  debt  or  damage 
claimed  is  not  more  than  20/. ;"  and  although  I  agree  that, 
in  general,  the  amount  ^*  claimed"  means  the  amount  re- 
covered, I  do  not  think  that  is  the  construction  to  be  put 
upon  those  words  in  cases  like  the  present  one,  where  the 
plaintiff  must  be  taken  to  have  established  his  claim  to 
nearly  100/.,  subject  only  to  be  reduced  by  the  defendant's 
proof  of  his  counter-claim ;  and,  therefore,  the  amount  for 
which  the  plaintiff  might  sue,  as  well  as  the  set-off  for 
which  he  might  be  sued,  far  exceeding  20/.     If  he  had 
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fiUed  in  the  Countv  Court  he  must  have  abandoned  the        1849. 
excess  of  his  claim  beyond  20/. ;  and  there  is  no  reason  for    ^^J„^j,a 
saying  that  he  ought  to   be   compelled   to  do  this.     He 
clearly  could  not  have  sued  for  the  whole  amount  in  the 
Coun^  Court,  and  it  is  idle,  therefore,  to  contend  that  he 
ought  not  to  have  sued  in  the  superior  Court. 

Maulb,  J. — I  am  of  the  same  opinion*  This  is  an 
application  under  the  129th  section  of  the  9  &  10  Vict, 
c  95,  to  enter  a  suggestion  upon  the  record  to  deprive  the 
plaintiff  of  his  costs,  on  the  ground  of  his  having  brought 
an  action  in  the  superior  Courts  for  a  cause  in  respect  of 
which  he  ought  to  have  proceeded  in  the  County  Court; 
and  the  question  is,  whether  this  be  a  case  in  which  a 
plaint  might  have  been  entered  in  the  County  Court. 
The  meaning  of  the  act  is,  that  if  the  County  Court  could 
have  decided  the  same  question  and  have  arrived  at  the 
same  result  as  the  superior  Courts, — if  it  could  have  meted 
out  to  the  plaintiff  the  same  measure  of  justice  and  in  no 
way  prejudiced  his  claim, — then  the  plaintiff  is  to  be  de- 
prived of  his  costs,  because  he  has  chosen  to  proceed  in  the 
more  expensive  tribunal  But  it  would  be  a  practical 
absurdity,  and  it  would  convert  the  County  Courts'  Act, 
which  was  introduced  for  beneficial  purposes,  into  an 
instrument  of  oppression,  if  we  were  to  decide  that  a 
plaintiff,  who  cannot  sue  in  the  inferior  Court,  shall  never- 
theless be  deprived  of  his  costs  if  he  sues  in  the  superior 
one.  The  question  then  is,  could  the  plaintiff  have  obtained 
the  same  measure  of  justice  in  the  County  Court  as  he  has 
here  ?  His  demand  against  the  defendant  exceeds  20iL  If 
he  levies  a  plaint  in  the  County  Court,  he  may  describe 
his  demand  as  under  20/. ;  but  then  he  must  abandon  the 
residue  of  his  claim.  He  cannot  be  certain  that  the  defend- 
ant will  set  up  his  set-off,  and  he  cannot,  by  giving  the 
defendant  credit,  compel  him  to  set  it  up.  He  may,  there- 
fore, lose  the  whole  of  his  demand  beyond  20/.  The 
defendant,  if  he  does  not  insist  upon  his  set-off,  may  bring 

VOL.    VI.  Y   Y  D.    &    L. 
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an  action  for  it,  and  the  plaintiff  will  not  be  able  to  avail 
himself  of  his  own  claim,  for  he  has  abandoned  it,  and 
^'  cannot  set  it  up  again.    I  think,  therefore,  that  the  plaintiff 

could  not  have  proceeded  in  the  Countv  Court  without  great 
prejudice  to  himself.  The  words  '^  debt  or  damage  claimed*' 
in  the  58th  section  must,  I  think,  mean  the  amount  found 
by  the  jury  to  be  due  to  the  plaintiff,  and  not  the  amount 
stated  in  the  declaration.  But  that  does  not  by  any  means 
apply  to  an  amount  arrived  at  by  the  deduction  of  a  set-off; 
for  in  that  case  the  jury  finds  that  the  plaintiff  has  a  claim 
for  such  an  amount,  and  that  that  amount  is  liable  to  be 
reduced  by  a  sum  which  they  find  is  due  to  the  defendant 
It  was  contended  that  the  case  came  within  the  act,  because 
the  debt  was,  ''on  balance  of  account  or  otherwise,"  less 
than  20L;  but  I  do  not  think  those  words  create  anv 
serious  difficulty.  They  mean  only  that  the  mere  fiict  that 
the  debt  once  exceeded  20L  shall  not  oust  the  jurisdiction 
of  the  County  Court,  if  the  amount  has  been  reduced  to 
less  than  20L  by  a  balance  of  accounts,  or  by  other  means, 
such  as  by  payments.  Here,  however,  the  parties  had  not 
balanced  their  accounts,  and  the  sum  due  to  the  plaintiff 
exceeded  20L  Therefore  the  County  Court  had  no  juris- 
diction ;  and  to  hold  that  it  had,  would  be  productive  of 
the  injustice  pointed  out  by  the  Lord  Chief  Justice. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  I 
apprehend  the  meaning  of  the  58th  section  is,  that  when 
the  debt  or  damage  which  the  plaintiff  is  entitled  to  recover 
does  not  exceed  20^,  a  plaintiff  cannot  oust  the  jurisdiction 
of  the  County  Court,  simply  by  pretending  that  it  does 
exceed  that  amount  But  when  he  has  a  bon&  fide  claim 
for  more  than  20^,  the  County  Court  has  no  jurisdiction. 
In  the  present  case  the  debt  due  to  the  plaintiff  was  above 
20/. ;  and  it  cannot  be  said  that  it  was  due  ''  on  balance  of 
account,"  because  there  had  been  no  balance  of  accounts 
between  the  parties,  allowing  the  amount  of  the  set-off.  I 
quite  agree  that  if  parties  meet  together  and  strike  a 
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balance,  and  that  balance  is  under  20iL,  the  party  to  whom 
it  is  due  must  sue  in  the  County  Court  But  here  the 
plaintiff's  cause  of  action  was  altogether  independent  of  the 
set-off.  fiy  the  63rd  section  he  was  prevented  from  split- 
ting it;  if  he  had  proceeded  in  the  County  Court,  he  must 
have  abandoned  the  whole  of  his  claim  beyond  20^ ;  and  if 
he  was  afterwards  sued  for  the  amount  of  the  set-off,  he 
could  not  avail  himself  of  that  excess.  Moreover  he  could 
not  force  the  defendant  to  set  up  his  counter  claim, — the 
defendant  himself  could  not  set  it  up,  if  he  did  not  give 
notice,  under  the  26th  section,  of  his  intention  to  do  so, — 
nor  could  the  plaintiff  give  him  credit  for  the  amount  at 
the  outset  I  therefore  think  that  this  case  does  not  fall 
within  the  129th  section,  and  that  the  plaintiff  is  therefore 
entitled  to  his  costs. 

Rule  discharged. 
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Sargent  v.  Gannon. 
aJEBT  for  work  and  labour,  money  paid,  and  upon  an  A  solicitor 

^    .   ^    1  was  employed 

account  stated.  in  ^  purchase 

Plea,  that  the  work  and  labour  was  done,  and  the  money  "f  the  ComT^ 
paid,  as  the  attorney  and  solicitor  of  the  defendant,  and  of  Chancery, 

,  in  a  cause  of 

that  the  account  was  stated  in  respect  thereof,  and  that  no  *  Hancock  n. 
signed  bill  was  delivered  pursuant  to  the  statute.  bilUo  his  client 

Replication,  that  the  plaintiff  did,  pursuant  to  the  statute,  J^  beaded 
one  calendar  month  before  action,  send  to  the  defendant  by  Round/  but 
post  a  bill  inclosed  in  and  accompanied  by  a  letter  sub-  <  Hancock  o. 
scribed  by  the  plaintiff.  ^^^^ 

Upon  the  trial,  before   WilUamSy  J.,  at  the  Middlesex  number  of 

,  .  .  1  Items,  none 

sittings  in  E^aster  Term,  1848,  it  appeared  that  the  action  of  which  spe- 
cifically re- 
ferred Dy  name 
to  the  ctnse,  or  to  the  Court  in  which  the  business  was  done,  but  all  appeared  to  be  descriptire 
either  of  conveyancing  business,  or  of  business  done  in  the  Courts  of  the  liord  Chancellor  and 
Vice  Chancellor,  and  the  offices  of  the  Accountant  General  and  Masters. 

Heldt  that  by  reasonable  intendment,  the  names  of  the  cause  and  of  the  Court  in  which  the 
business  was  done,  sufficiently  appeared. 

Y   Y   2 
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1849.  was  brought  to  recover  the  amount  of  a  bill  of  costs  for 
Sabobnt  business  done  by  the  plaindff  for  the  defendant,  as  an 
^    ^'  attorney    and    solicitor,    in   contracting  for,   in   the  first 

instance,  and  afterwards  in  endeavouring  to  rescind,  the 
contract,  for  the  purchase  of  some  lands  and  hereditaments, 
under  a  decree  of  the  Court  of  Chancery  in  a  suit  of 
Hancock  t;.  Round.  The  bill  of  costs  was  not  signed  by 
the  plaintiff,  but  was  inclosed  in  a  letter  which  was  so 
signed  The  form  and  principal  items  of  the  bill  were  as 
follows : 

'*R  M.  Gannon,  Esq.,  to  R.  Sargent,  Yourself  o.  Bound. 

"Trinity  Term,  1845. 

"  Attending  you  on  your  calling  on  me  with  particulars 
and  conditions  of  sale  under  this  decree ;  perusing  and  con- 
sidering the  same,  as  it  was  your  intention  to  become  the 
purchaser  of  Lot  1,  if  possible. 

'^May  23.  Attending  you  afterwards,  when  you  stated 
you  had  purchased  Lot  1,  and  instructed  me  to  do  what 
was  necessary  to  complete  the  purchase.  Attending  accord- 
ingly at  the  Master's  Office,  bespeaking  copy  of  Master's 
report,  and  attending  for  same. 

"May  31.  Attending  to  file  report,  bespeaking  office 
copy ;  instructions  to  counsel  to  move  for  order  to  confinn 
Master's  report  of  purchase. 

^^ Attending  Court;  order  made;  copy  and  service  of 
order  on  plaintiff's  solicitors;  the  like  on  defendant's 
solicitors. 

^^  July  18.  Instructions  to  counsel  to  move  to  make  order 
absolute. 

'^  July  21.  Attending  Court;  order  made  absolute;  wri- 
ting you,  requesting  a  remittance  of  the  purchase  money  to 
pay  into  the  fianL 

*'  July  28.  Attending  to  draw  up  order  absolute,  confirm- 
ing Master's  report;  instructions  to  counsel  to  move  for 
leave  that  the  Vice  Chancellor  Wigram  may  be  applied  to 
for  an  order  to  pay  purchase  money  into  Court ;  attending 
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Court;  order  made.     InstructioDS  to  counsel  to  move  Vice        1849. 
Chancellor  Wigram  for  leave  to  pay  money  into  Court,      sIiioent 
pursuant  to  order  of  Lord  (vbancellor;  attending  Court;  ^' 

vvANNON* 

order  made. 

'*  August  6.  Writing  defendant's  solicitors,  requesting 
them  to  send  me  abstract  of  title ;  attending  and  comparing 
abstract  with  original  deeds. 

^^  August  14.  Attending  for  order  to  pay  in  purchase 
money ;  attending  to  lodge  office  copy  at  Accountant 
General's  Office;  bespeaking  ticket  to  pay  in  purchase 
money  and  interest;  attending  for  same.  Attending  at 
the  Bank  of  England,  paying  in,  and  taking  receipts. 

^^  December  11.   Attending  counsel  this  day,  when  he 

advised  that  the  title  would  be  bad  if  certain  parties  did 

not  join  in  the  conveyance;  attending  you  in  conference 

with  reference  to  counsel's  opinion  on  the  conveyance; 

attending  at  the  Accountant  General's  doing  the  needful 

to  prevent  defendant's  solicitors  from  taking  money  out  of 

Court, 

«  Hilary  Term,  1846. 

"  January  10.  Many  attendances  upon  you  with  reference 
to  rescinding  the  contract,  which  you  were  desirous  of  doing, 
if  possible,  when  I  suggested  the  propriety  of  having  a  con- 
sultation with  an  eminent  Queen's  counsel,  prior  to  taking 
any  step  for  that  purpose,  and  you  expressed  your  approval 
of  that  course  being  adopted.  Attending  consultation, 
when  Mr.  J.  P.  considered  that  the  vendors  could  not 
make  a  good  title,  and  recommended  that  you  should 
present  a  petition  to  have  your  purchase  money  paid  out 
of  Court  Instructions  for  petition ;  two  fair  copies  for  the 
Lord  Chancellor. 

**  January  23.  Attending  Court  at  Westminster,  when 
Mr.  J,  P.  advised  that  the  prayer  of  the  petition  should  be 
amended,  and  leave  of  the  Court  was  accordingly  obtained 
for  that  purpose.  Having  been  served  with  warrants  to 
settle  the  conveyance  before  the  Master,  attending  same, 
when  the  Master  refused  to  interfere  in  the  matter  until 
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1849.        the  petition  had  been  dispoeed  of;  attending  at  West- 
Sabobnt      minster  to  amend  Vice  Chancellor's  copy  petition. 
9.  <(  February  14.  Attending  Court  this  day,  when  petition 

argued,  and  dismissed  with  costs. 

<<  February  28.  Attending  warrant  to  settle  conveyance 
before  the  Master,  when,  after  hearing  solicitors  on  both 
sides,  he  took  time  to  consider  his  judgment. 

<<  March  14.  Attending  to  bespeak  copy  of  plaintiff's 
costs;  afterwards  for  same.'' 

On  the  back  of  the  bill  was  written, 

''  E.  M.  Gannon,  Esq. 

*'  Hancock  1 

o.         >  Bill  of  costs. 
Round.   J 

'<  R.  Saigent,  10,  Norfolk  Street,  Strand." 

It  was  objected  on  behalf  of  the  defendant,  that  the  bill 
was  insufficient,  as  it  did  not  shew  in  what  Court  and  in 
what  cause,  the  business  it  related  to  had  been  done.  The 
jury  found  for  the  plaintiff,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Humfrty  having  obtained  a  rule  accordingly, 

ByUi^  Serjt.,  and  Ball  shewed  cause.  The  6  &  7  Vict 
c  73,  does  not  in  terms  require  that  the  name  of  the  cause 
and  of  the  Court  in  which  the  business  was  done  should  be 
stated;  but  it  is  admitted  that  the  cases  have  established 
that  those  facts  should  appear  upon  the  bilL  In  the 
present  case,  it  is  submitted,  they  do  sufficiently  appear. 
It  is  enough  if  they  can  be  collected  by  reasonable  intend- 
ment from  the  bill ;  Martindale  v.  Falkner  (a).  Here  the 
indorsement  points  out  that  *^  Hancock  v.  Bound"  was  the 
cause,  and  the  several  items  shew  that  the  Court  of  Chan- 
la)  2  C.  B.  706 ;  S.  C.  ante,  vol.  3,  p.  600. 
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eery  was   the  Court,   in   which  the  business  was  done.        1849. 

There  are  some  items  which  relate  to  conveyancing  business ;      g^^^^^ 

but  those,  like  the  other  items,  are,  since  the  6  &  7  Vict.      ^   ^' 

Gannon. 

c.  73,  taxable  in  the  Court  of  Chancery.  Ivimey  v.  Marks  {a) 
is  altogether  different  from  this  case ;  for  there  the  business 
appeared  to  have  been  done  partly  in  Chancery  and  partly 
in  the  common  law  Courts,  and  the  bill  did  not  refer  the 
items  to  the  Courts  in  which  they  were  respectively  tax- 
able. 

Humfrey  and  H.  8.  WUde^  in  support  of  the  rule.  It  is 
not  enough  to  shew  that  the  bill  suflBciently  points  out  the 
Court  in  which  some  of  the  items  are  taxable ;  if  it  contain 
one  item  which  does  not  appear  to  be  referable  to  any 
particular  Court  for  taxation,  the  bill  is  insufficient.  "  The 
Legislature  intendeds'*  says  Alderson^  B.,  in  EngUheart  v. 
Moore  (i),  ^*  that  the  client  should  be  informed  where  each 
item  of  the  business  was  done,  and  that  the  attorney  should 
hold  his  hand  for  a  month  after  the  delivery  of  the  bill,  for 
the  express  purpose  of  giving  the  client  a  full  opportunity 
of  ascertaining  whether  the  business  was  done,  and  whether 
the  charges  are  reasonable.  For  this  purpose  it  is  very 
material  that  the  bill  should  shew  in  what  Court  the  busi- 
ness was  done,  because  the  fees  are  different  in  different 
Courts."  Several  of  the  items  in  this  bill  cannot  be  dis- 
tinctly referred  to  any  particular  Court ;  they  may  be  for 
business  done  in  the  Court  of  Bankruptcy  (which  has  its 
own  taxing  officers),  as  well  as  in  the  Court  of  Chancery, 
and  the  bill  is,  therefore,  insufficient. 

CoLTMAN,  J.  (c) — It  appears  well  established  that,  in  an 
attorney's  bill,  the  name  of  the  Court  and  of  the  cause  in 
which  the  business  was  done,  should  appear.  At  the  same 
time,  I  think  that  we  ought  to  give  a  reasonable  intend- 

(a)  16  M.  &  W.  843 ;   S.  C.      ante,  vol.  4,  p.  60. 
ante,  vol.  4,  p.  709.  {c)  Wilde,  C.  J.,  was  sitting  in 

ib)  15  M.  &  W.  548»  552 ;  S.  C.      the  Court  of  criminal  appeal. 
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1849.       ment  to  the  bill,  and— although  the  act  of  Parliament  was 
Sabgemt     intended  to  give  every  fiur  advantage  to  the  client — not  to 
V.  construe  it  with  any  unnecessaiy  degree  of  strictness.    It 

seems  to  me  that  this  bill  sufficiently  shews  that  the 
business  was  done  in  the  Court  of  Chancery.  The  items 
refer  to  business  before  the  Lord  Chancellor  and  one  of 
the  Vice  Chancellors,  and  that  is  sufficient  information  to 
enable  the  defendant  to  make  inquiries  whether  the  busi- 
ness was  done  or  not,  and  whether  the  charges  are  proper; 
for  he  must  be  taken  to  know  that  the  Lord  Chancellor  and 
the  Vice  Chancellor  are  two  of  the  great  presiding  officers 
of  the  Court  of  Chancery.  If  the  bill  had  contained  any 
items  which  might  have  been  referred  ad  aliud  examen; 
had  it  intimated,  for  example,  that  any  of  the  business  had 
been  done  in  a  Court  of  common  law,  that  would  have  been 
a  ground  for  holding  the  bill  insufficient  But  no  business 
appears  to  have  been  done  in  any  Court  except  the  Court 
of  Chancery;  and  I  therefore  think  the  bill  sufficiently 
shews  the  name  of  the  Court  in  which  the  buuness  was 
done.  With  respect  to  the  name  of  the  cause,  some  diffi* 
culty  arose  from  the  words  ^^  Yourself  t;.  Bound''  at  the 
head  of  the  bill ;  but  I  think  that  is  sufficiently  explained 
by  the  indorsement  On  the  whole,  I  am  of  opinion  that 
this  bill  is  sufficient 

Maulb,  J.,  having  been  absent  during  part  of  the  aigo- 
ment,  declined  giving  any  opinion. 

Williams,  J. — The  bill  is  quite  sufficient  to  shew  a 
person,  though  he  be  not  a  lawyer,  that  the  business  was 
done  in  the  Court  of  Chancery. 

Bule  dischaiged. 


> 
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1849. 

McLean  v.  Phillips. 

A  SSUMPSITy  first,  for  goods  sold  and  delivered ;  A  defendant 
secondly,  for  work  and  labour ;  and  thirdly,  upon  an  ludgme*^  as 
account  stated  *°  <^,  °f  * 

nonsuit,  18 

Plea  to  the  whole  declaration,  payment  into  Court  of  entitled  to  his 
ISOL,  and  no  damages  ultra.     Replication,  damages  ultra,     cause, although 

There  was  no  other  plea.     The  plaintiff  did  not  proceed  ^J^^  pi^a^of 
to  trial,  and  the  defendant,  in  Hilary  Term,  1849,  obtained  P^T^^}  o^ 

*^  money  into 

judgment  as  in  case  of  a  nonsuit.     Upon  taxation  of  costs,  Court 
the  Master  allowed  the  plaintiff  his  full  costs  down  to  the 
payment  of  the  money  into  Court,  and  allowed  the  defendant 
his  full  costs  in  all  the  subsequent  proceeding& 

Kingdouy  in  Hilary  Term  last,  obtained  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  the  Master  should 
not  review  his  taxation  of  costs.  He  referred  to  Crosby  v. 
Olarenshaw  (a\  and  Postle  v.  BecMngton  (b), 

Hance  now  shewed  cause.  The  defendant  in  paying 
money  into  Court  admitted  that  the  plaintiff  had  a  good 
cause  of  action  against  him ;  and  it  would  be  very  hard 
upon  the  plaintiff  if,  after  that  admission,  he  were  not  to 
be  paid  his  costs  up  to  the  time  when  the  money  was 
p^d.  Aldersony  B.,  says,  in  Harrison  v.  Watt  (c),  ^^  the 
policy  of  the  new  rules  was  to  make  each  party  pay  costs 
in  respect  of  those  parts  of  the  case  in  which  he  was 
wrong."  Here  the  defendant,  by  paying  money  into 
Court,  admitted  that  up  to  his  doing  so,  he  was  wrong. 
[WilUams^  J. — He  would  have  been  entitled  to  his  costs 
under  the  Reg.  Gen.,  Hilary  Term,  1  VicL,  if  he  had 
accepted  the  money  in  full  accord  and  satisfaction  of  his 
cause  of  action ;  but  he  did  not  do  so.     Cresswell^  J. — The 

(a)  3  M.  &  S.  335.  (c)  Ante,  vol.  4,  p.  519,  520» 

(6)  6Tauiit.l58;  S.C.I  Marsh,      ii.(a)$  S.C.  16  M.  &  W.  316. 
510. 
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1849.        plea  of  payment  into  Court  gives  the  plaintiff  a  conditional 

licLEAN      ^^^®  ^^  ^^^^  5  ^"^  ^^  ^®  ^^^^  °^'  comply  with  the  condition, 
9,  is  he  entitled  to  his  costs  ?     If  he  had  gone  to  trial  and 

X IULUFB*  _ 

been  nonsuited,  would  he  have  been  entitled  to  costs  ?J  It 
is  admitted  he  would  not  But  there  was  no  trial  in  this 
case ;  the  defendant  obtained  judgment  as  in  case  of  a  non- 
suit ICresswett,  J. — In  the  ordinary  case  of  judgment  as 
in  case  of  a  nonsuit,  is  not  the  defendant  entitled  to  the 
same  costs  as  upon  an  actual  nonsuit?]  The  cases  of 
Seamaur  v.  Bridge  (a),  and  Lorck  v.  Wright  {b\  are  in 
favour  of  the  plaintiff.  [^Cresswellf  J. — In  those  cases  the 
defendant  had  not  obtained  judgment  There  was  no 
adverse  decision  against  him.  Wilde^  C.  J. — ^The  defendant 
has  obtained  the  like  judgment  as  in  case  of  a  nonsuit; 
surely  he  is  to  be  put  into  the  same  position  as  regards 
costs,  as  if  he  had  been  actually  nonsuited] 

Kingdant  in  support  of  the  rule,  was  not  called  upon. 

Per  Curiam. 

Rule  absolute. 

(a)  8  T.  R.  408.  (6)  Id.  486. 


Ross  t;.  Gandell. 

SM^furt*™*  ^^^  ^^  *  "^®'  calling  upon  the  plaintiff  to  shew  cause 

•lone,  and  not  why  the  writ  of  summons  issued  in  this  cause,  the  service 

qJJ^^'  thereof,  and  all  subsequent  proceedings,  should   not  be 

^jPJ^''^  set  aside  for  irregularity, 

plaintiff  to  It  appeared  from  the  aflSdavits  in  support  of  the  rule, 

enter  an  ap«         t_         i  • 

pearance  for      that  the  wnt  was  issued  on  the  2nd  of  March,  ]  849,  and 

the  defendant 
after  distringas. 

The  omission  of  the  name  of  the  county  in  the  description  in  the  writ  of  aummons  of  the 
defendant's  residence,  is  merely  an  irregularity,  which  is  waiTed,  if  not  made  the  fuUect  of  an 
application  within  a  reasonable  time. 
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was  directed  to  the  defendant  by  the  description  of  1849. 
**John  N.  Gandell,  of  Na  3,  ParUament  Street,  in  the 
city  of  Westminster,**  without  naming  the  county.  In- 
effectual attempts  were  made  to  serve  a  copy  of  the  writ 
on  the  5th  and  8th  of  March,  at  3,  Parliament  Street, 
where  the  defendant  had  an  office ;  on  the  14th  it  was  left 
at  that  place,  and,  on  the  16th,  one  of  the  defendant's 
clerks  stated,  that  it  had  been  handed  to  his  attorney. 
The  defendant  did  not  appear,  and  the  plaintiff,  on  the 
27  th  of  March,  obtained  a  distringas,  to  which  the  sheriff, 
on  the  16th  of  April,  returned  non  est  inventus,  and  nulla 
bona.  On  the  24th  of  the  same  month,  (in  Easter  Term), 
Mauky  J.,  made  an  order  at  Chambers,  ^ving  the  plaintiff 
leave  to  enter  an  appearance  for  the  defendant,  which  was 
accordingly  done  on  the  following  day ;  and  on  the  30th 
this  rule  was  obtained. 

FUzherbertj  in  the  same  Term,  shewed  cause.  The 
omission  of  the  county  in  the  writ  of  summons  does  not 
make  the  writ  void.  It  is,  indeed,  an  insularity ;  but  it  is 
an  irregularity  of  which  advantage  should  have  been  taken 
within  a  reasonable  time ;  Child  v.  Marsh  (a).  The  general 
rule  of  Hilary  Term,  2  Wm.  4,  pt  L  r.  33,  directs,  that  <^  no 
application  to  set  aside  process  or  proceeding  for  irregularity 
shall  be  allowed,  unless  made  within  a  reasonable  time,  nor 
if  the  party  applying  has  taken  a  fresh  step  after  knowledge 
of  the  irregularity;**  and  as  the  defendant  must  have  had 
notice  of  the.  irregularity  on  the  16th  of  March,  his  appli- 
cation on  the  30th  of  April  cannot  be  deemed  to  have  been 
made  within  a  reasonable  time,  especially  when  regard  is 
had  to  the  fact,  that  the  plaintiff  has,  in  the  interval,  obtained 
a  distringas,  and  entered  an  appearance  for  the  defendant. 
The  irregularity  must,  therefore,  be  considered  as  waived. 

The  only  question  then  is,  whether  a  Judge  at  Chambers 
has  authority,  during  Term,  to  make  an  order  to  enter  an 
appearance  for  the  defendant.     The  books  of  practice  do, 

(a)  6  Dowl.  576 ;  S.  C.  3  M.  &  W.  433. 
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indeed,  state  the  rule  to  be  that  the  applicatioD  should  be 
made  to  the  Court  during  Term,  and  to  a  Judge  at  Cham- 
^'  hen  in  Vacation ;  but  it  is  submitted,  that  the  language  of 

the  2  Wm.  4,  c.  39,  &  3,  which  confers  this  power  upon  the 
Court  and  Judges,  does  not  bear  out  that  distinction ;  and, 
in  practice,  the  power  has  been  constantly  exercised  by 
Judges  at  Chambers  during  Term.  In  Smeeton  v.  Collier  {a), 
the  Court  of  Exchequer  held,  that  where  a  statute  gave  any 
power  in  general  terms  to  the  Courts,  that  power  might 
be  exercised  by  a  Judge  at  Chambers  as  the  delegate  of 
the  Court 

Bally  in  support  of  the  rule.  The  omission  of  the  county 
rendered  the  writ  a  nullity ;  for  it  is  not  in  the  form  pre- 
scribed by  the  2  Wm.  4,  c  39,  &  1,  which  enacts,  that  *^  the 
place  and  county  of  the  residence  or  supposed  residence  of 
the  party  defendant,  or  wherein  the  defendant  shall  be  or 
shall  be  supposed  to  be,  shall  be  mentioned"  in  the  writ 
''  I  think,"  said  Tindal,  C.  J.,  in  Bichards  v.  Stuart  {b)y 
*^  that  the  more  safe  and  convenient  course,  in  the  inter- 
pretation of  this  statute,  is  to  give  the  writs  the  words  and 
form  prescribed  by  the  Legislature.  It  will  be  more  safe, 
because  we  shall  then  have  to  indulge  in  no  conjectures; 
and  it  will  be  more  convenient,  as  affording  a  precise  and 
easy  rule  for  all  to  follow,  although  some  hardship  may 
be  sustained  in  the  particular  case."  In  that  case  the 
defendant  was  discharged  out  of  custody,  because  the  capias 
did  not  strictly  follow  the  form  given  by  the  2  Wm.  4, 
c.  39.  "  The  statute,"  says  Parhe,  J.,  in  Smith  v.  Oionp(c), 
^^  provides  the  form  in  which  the  summons  is  to  be  drawn, 
and  if  parties  will  not  take  the  trouble  of  looking  at  the  act 
before  they  proceed,  they  must  take  the  consequences." 
In  Child  V.  Marsh  ((f),  the  writ  stated  the  name  of  a  county, 
and  was,  therefore,  correct  in  form ;  but  the  county  named 

(a)  1  Exch.  457  ;  S.  C.  ante,  2  Dowl.  752 ;  3  M.  &  Scott,  774. 

vol.  5,  p.  184.     See  Clarke  v.  The  (c)  1  Dowl.  519. 

East  ItuUa  Company,  ante,  p.  278.  (eO  6  Dowl.  576;  S.  C.  3  M. 

(6)  10  Bing.  319,  320;  S.  C.  &  W.  433. 
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was  not  the  right  one,  and  the  mistake  was  held  an  irre-        1849. 

gularity.     That  case,  however,  is  not  like  the  present  one ;         j^^^ 

for  here  no  county  whatever  is  named     {Street  v.  Lard     ^    »• 

Ganoell. 

Ahanley  (a),    and  Partridge   v.    Wallbank  {b\   were    also 
referred  ta] 

Next,  the  Judge  had  no  jurisdiction  to  order  an  appear- 
ance to  be  entered  for  the  defendant  [He  was  then 
stopped  by  the  Court] 

Wilde,  C.  J. — The  words  of  the  3rd  section  of  the 
2  Wm.  4,  c  39,  which  give  a  power  to  grant  a  distringas, 
and  those  which  give  a  power  to  authorize  an  appearance  to 
be  entered  for  the  defendant  are  precisely  the  same.  Their 
meaning  is  perfectly  plain,  viz. :  that  the  Court  is  to  have 
the  power  during  Term,  and  a  Judge  at  Chambers  in 
Vacation  only ;  and  there  is  no  good  reason  for  giving  them 
different  constructions.  It  has  never  been  the  practice  to 
grant  writs  of  distringas  at  Chambers  during  Term  ;  on  the 
contrary,  it  has  always  been  well  understood  that  the  Court 
alone  exercises  that  power  in  Term.  But  it  is  said  that 
Judges  at  Chambers  have  been  in  the  habit  of  making 
orders  during  Term  for  entering  an  appearance  after  a 
distringas,  and  that  the  validity  of  such  orders  has  never 
been  questioned.  The  point  may  never,  indeed,  have  been 
brought  before  the  Court ;  but  here  it  distinctly  arises,  and 
upon  looking  into  the  statute,  we  think  that  the  words 
of  the  3rd  section  are  free  from  doubt,  and  that  the  Judge 
had  no  power  to  make  the  order  for  entering  an  appearance 
for  the  defendant.  This  rule  must,  therefore,  be  made 
absolute  for  setting  aside  that  order,  and  the  entry  made  in 
pursuance  of  it 

The  objection  to  the  writ  fails,  because  it  was  not  taken 
in  time.  The  defect  was  merely  an  irregularity ;  and  the 
rule  of  practice,  as  well  as  justice,  requires  that  where  a 
person  has  knowledge  of  an  objection  founded  on  irre- 

(a)  1  Dowl.  638.  {b)  1  M.  &  W.  316  ;  S.  C.  5  Dowl.  93. 
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gularity,  he  shall  make  his  application,  to  aTail  himself  of 
such  objection,  within  a  reasonable  time.  Here  he  has  not 
done  so;  bat,  on  the  contrary,  giTcn  the  plaintiff  ample 
time  to  take  a  further  step  in  the  cause,  viz.,  to  obtain  a 
distringas.  The  rule  will,  therefore,  be  made  absolute  of 
setting  aside  the  order  of  Maule^  J.,  and  be  discharged  as  to 
the  residue. 


Cresswell,  J.,  and  Wn^LiAMS,  J.,  concurred. 


Rule  accordingly. 


The  8th 
tkm  of  the 
Joint  Stock 
Jobbing  Act, 
impoMs  a 
penalty  of 
600/. 


Prtfchett  t?.  Smart. 

Assumpsit  by  mdorsee  against  acceptor  of  a  bill  of 
exchange,  drawn  by  Richard  Williams  upon  and  accepted 
by  the  defendant,  and  indorsed  by  R.  W.  to  the  pliuntiff. 
The  defendant,  before  pleading,  made  an  application  to 
parties  baying    MauU^  J.,  at  Chambers,  similar  to  that  now  made  to  the 
of  whkh  the      Court;  but  bis  Lordship  having  refused  it, 

tellers  are  not 
poescmedat 

the  time  of  BvUs.  Sent,  now  moved  for  a  nile,  calling   upon   the 

the  contract  5  .     .  «^       * 

and  the  9th  plaintiff  to  shew  cause  why  be  should  not  produce  to  the 

erery  broker  defendant   his  (the   plaintiff's)  book,  called   the   Brokers' 

b^k  ^n?  '  Book,  pursuant  to  the  7  Geo.  2,  c.  8,  s.  9,  which  contains 

transactions  in  the   entries  of   the  contracts,   agreements,   and    bargains 

the  pablic  ,  ,  , 

stocks,  and  relating  to  the  public  stocks,  made  between  the  plaintiff 

??"lh^"*^  and  R.  W.,  (the  drawer  of  the  bill),  and  the  days  of  making 

thereunto  law-^  g^jh  contracts,  agreements,  and  bargains,  so  far  as  the  same 

A  broker  relate  to  the  sum  or  sums  claimed  thereon  by  the  plaintiff 

indo^of  a  from  the  said  R.  W.  when  he  indorsed  the  said  bill  to  the 

bill,  brought 
an  action  upon 

it  against  tne  acceptor,  the  defendant,  before  pleading,  moTed, — upou  an  affidavit  that  the  bill 
iras  bclieTed  to  have  been  indorsed  to  plaintiff  in  payment  of  differences  in  respect  of  illegal 
agreements  in  stocks, — ^that  the  plaintiff  should  be  ordered  to  produce  his  book  for  the  defend- 
ant's inspection.  The  Court  refused  the  rule,  on  the  ground  toat  the  defendant  had  no  interest 
in  the  book,  and  also  that  its  production  might  expose  the  plaintiff  to  penalties. 
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plaintiff;  and  why  the  plaintiff  should  not  shew  the  defend-        1849. 
ant  such  parts  of  the  said  book  as  contained  such  entries,     piutchktt 
The  affidavit  in  support  of  the  rule,  which  was  sworn  by  the  •• 

clerk  of  the  defendant's  attorney,  stated  that  the  deponent 
was  informed  and  believed  that  the  plaintiff  was  a  sworn 
broker  of  the  city  of  London,  and  that  the  bill  sued  upon 
was  accepted  by  the  defendant  for  the  accommodation  of  the 
drawer,  and  indorsed  by  the  drawer  to  the  plaintiff,  in  pay- 
ment of  differences  in  respect  of  illegal  agreements  and 
bai]gains  in  stocks  between  the  drawer  and  the  plaintiff, 
while  the  latter  was  a  sworn  broker.  The  Stock  Jobbing 
Act,  (7  Geo.  2,  c  8),  after  imposing  (sect  8)  a  penalty  of 
600L  upon  parties  buying  or  selling  stock,  of  which  the 
sellers  are  not  actually  possessed  at  the  time  of  the  contract, 
enacts,  by  sect.  9,  ^^  that  all  and  every  broker  or  brokers, 
or  other  person  or  persons  who  shall  negociate  or  act  as 
a  broker,  receiving  brokerage  in  the  buying,  selling  or 
otherwise  disposing  of  any  of  the  said  public  or  joint  stocks 
or  other  public  securities,  shall  respectively  keep  a  book  or 
register,  which  shall  be  called  the  brokers'  book ;  in  which 
said  book  he  and  they  shall  fairly,  justly  and  truly  enter 
all  contracts,  agreements  and  bargains,  that  he  or  they  shall 
from  time  to  time  make  between  any  person  or  persons 
whatsoever  on  the  day  of  the  making  such  contract  or 
agreement,  together  with  the  names  of  the  principal  parties, 
as  well  buyers  as  sellers,  and  also  the  day  of  making  such 
contract  or  agreement,  to  the  intent  and  purpose  that  such 
broker  or  brokers,  and  other  person  or  persons  acting  or 
negociating  as  such  as  aforesaid,  shall  firom  time  to  time 
produce  such  book  or  register,  when  thereunto  lawfully 
required."  It  is  submitted,  that  the  latter  words  sufficiently 
authorize  the  present  application.  Mtxukj  J.,  in  revising  it 
at  Chambers,  suggested  that  a  bill  of  discovery  was  the  only 
means  by  which  the  defendant  could  obtain  the  production 
of  the  book ;  but  in  Bullock  v.  Richardson  (a),  the  Court  of 

(a)  11  Ves.  373. 
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1849.        Chancery  refused  to  compel  a  discovery  under  the  5th  and 
^^Jij;^^!^     8th  sections  of  thb  act,  as  the  defendant  might  be  exposed 
V.  to  penalties.     The  only  case  at  law  upon  this  subject  is 

RawUngs  y.  HaU  (a)»  when  the  Court  granted  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  Judge  had  ruled  at 
nisi  prius  that  a  broker  was  not  bound,  under  a  subpoena 
duces  tecum,  to  produce  his  book  at  the  trial.  The  terms 
of  the  statute  distinctly  require  the  plaintiff  to  produce  it ; 
and  it  is  submitted,  that  a  defendant  to  an  action  brought 
by  him  is  entitled  to  the  inspection  of  it  for  the  purpose  of 
framing  his  defence.  It  is  for  the  Court  to  decide  on  what 
occasions  the  broker  may  be  lawfully  required  to  produce 
it.  [WUUamsy  J. — The  nearest  case  to  an  application  of 
this  kind,  is  where  the  production  of  the  Court  rolls  of 
a  manor  is  asked  for.  WUde^  C.  J. — There  the  party 
entitled  to  the  production  has  an  interest  in  them;  here 
that  is  not  so.] 

Wilde,  C*  J. — Applications  of  this  kind  are  generally 
made  to  the  Court  for  the  purpose  of  avoiding  the  necessity 
of  filing  a  bill  of  discovery  ;  but  the  defendant  in  this  case 
calls  for  the  intervention  of  the  Court,  on  the  ground  that 
the  statute  authorizes  it  to  order  the  production  of  the  book. 
I  think,  however,  that  he  has  not  laid  a  proper  foundation 
for  his  application.  The  only  affidavit  upon  which  it  is 
founded,  is  that  of  the  clerk  of  the  defendant's  attorney,  who 
says  he  believes  that  the  plaintiff  is  a  sworn  broker  of  the 
city  of  London,  and  that  the  bill  was  accepted  by  the 
defendant  for  the  accommodation  of  the  drawer,  and  in- 
dorsed by  him  to  the  plaintiff  in  payment  of  differences  in 
respect  of  illegal  bargains  in  stocks  between  the  drawer  and 
the  plaintiff,  whilst  the  latter  was  a  sworn  broker.  Upon 
such  slender  grounds  the  Court  will  not  act  My  Brother 
Williams  has  referred  to  a  class  of  cases  where  the  Court 
interferes  to  compel  a  party  in  a  suit  to  grant  his  opponent 

(a)  1  C.  &P.  U. 
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an  inspection  of  documents;  but  that  is  because  the  party     ^  1849. 

applying  for  the  inspection  has  an  interest  in  the  documents. 

In  the  same  way,  if  two  persons,  in  mutual  confidence,  sign 

an  instrument  which  is  left  in  the  possession  of  one  of  them, 

and  that  person  refuses  to  produce  it  to  the  other  when 

called  upon,  a  Court  of  equity  would  compel  him  to  do  so, 

and  so  will  this  Court.     So,  where  a  person  holds  papers  as 

trustee  for  another,  this  Court  will  order  their  production. 

In  all   these  cases,  however,  the  party  applying  for  the 

production  has  a  direct  interest  in  the  document  withheld ; 

and  there  is  no  case  in  which  the  Court  has  interfered  in 

favour  of  a  person  who  had  not  such  an  interest.     Here, 

the  defendant  says  that  he  can  impeach  the  bill  sued  upon, 

if  he  be  allowed  to  inspect  the  plaintiflfs  book,  and  he  asks 

that  he  may  do  so,  although  the  book  when  produced  will 

be  evidence  against  the  broker,  and  may  subject  him  to 

penalties  under  an  act  of  Parliament    In  other  words,  he 

asks  the  Court  to  assist  him  in  fishing  for  evidence.     It  is 

said,  that  the  9th  section  of  the  Stock  Jobbing  Act,  obliges 

a  broker  to  keep  a  book  of  all  contracts,  agreements,  and 

bargains    transacted   by  him,   and    to    produce    it  when 

required^     To  whom  is  he  to  produce  it?    The  statute 

does  not  say ;  but  I  apprehend  that  the  intention  was,  that 

he  should  keep  a  book  of  his  dealings  and  transactions,  and 

produce  it,  when  required,  to  his  principals.    The  act  never 

intended  to  trench  upon  the  principles  of  the  common  law, 

and  to  oblige  a  person  to  produce  evidence  which  renders 

him  liable  to  heavy  penalties.     This  is  clear  firom  sect  4, 

which  indemnifies  from  penalties  a  party  answering  a  bill 

of  discovery,  which,  under  sect  2,  he  is  bound  to  answer. 

The  section  under  which  we  are  called  upon  to  act,  gives 

no  indemnity ;  and  it  is,  therefore,  clear  to  my  mind,  that 

it  never  contemplated  that  a  party  would  be  exposed,  under 

it,  to  all  the  inconveniences  of  a  bill  of  discovery,  upon  a 

summary  proceeding.     As,  therefore,  the  defendant  has  no 

interest  in  the  book,  and  as  he  has  not  shewn  that  the 

VOL.  VI.  z  z  D.   &  L. 
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1849.        statute  entitles  him  to  the  production  of  it,  I  think  this 
p^^^^    application  must  be  refused. 


9. 

Smart. 


CoLTMAN,  J. — I  am  of  the  same  opinion.  It  appears  to 
me  that  we  must  refuse  this  application,  upon  the  same 
grounds  as  lead  a  Court  of  equity  to  decline  compelling  a 
party  to  answer  a  bill  of  discovery.  It  is  admitted,  that  the 
Court  of  Chancery  never  interferes  to  compel  a  person,  who 
is  called  upon  to  answer,  to  supply  evidence  tending  to 
criminate  himself;  and  if  a  bill  in  equity  will  not  lie  to 
compel  the  production  of  this  book,  surely  this  Court  will 
not  compel  its  production  by  a  summary  proceeding.  It  is 
ai^ued,  that  as  the  act  says  that  the  broker  shall  produce  his 
book  when  lawfully  required,  he  is  bound  to  produce  it 
upon  all  occasions,  and  that  the  only  mode  of  requiring  it  is 
by  obtaining  an  order  of  the  Court;  but  it  has  been  held, 
that  it  must  be  produced  upon  a  subpoena  duces  tecum : 
therefore  an  order  is  not  indispensable. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  statute 
says,  that  the  broker  is  to  produce  his  book  **  when  there- 
unto lawfully  required,"  and  it  is  said,  that  it  is  for  the 
Court  to  decide  upon  what  occasions  he  may  be  so  required. 
Now,  what  is  the  occasion  for  its  production  here?  The 
defendant  does  not  shew  that  he  is  a  partner,  or  that  he  is 
in  any  other  way,  or  for  any  purpose  whatever,  interested  in 
the  book.  The  only  ground  upon  which  he  founds  his 
application  is,  that  the  book,  if  produced,  may  furnish  him 
with  the  means  of  finding  a  good  defence  to  the  action. 
But  can  the  Court,  in  any  case,  order  a  party  to  produce 
documents  for  the  purpose  of  supplying  a  defence  against 
himself?  This  is  not  like  the  case  where  the  Court  rolls  of 
a  manor  are  ordered  to  be  produced;  because  there  the 
party  applying  has  an  interest  in  them.  From  the  case  in 
V€S€y{a)9  it  clearly  appears  that  the  Court  of  Chanceiy 

(a)  BuUock  v.  Richardson,  II  Ves.  373. 
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would  not  compel  a  discovery  in  this  case ;  and  it  is  equally        1 840. 
clear  that  the  same  principle  must  govern  us.  Pritchett 


Williams,  J. — ^I  agree  with  the  rest  of  the  Court  It  is 
difficult  to  state  upon  what  principle  the  Court  exercises 
the  jurisdiction  which  it  has  assumed  in  cases  of  this  kind ; 
but  it  seemsy  according  to  a  case  cited  in  Jevens  v.  Har- 
ridge  (a),  to  have  been  exercised  as  early  as  in  the  time 
of  James  1.  In  the  present  case,  however,  it  is  clear  that 
even  a  Court  of  equity  would  not  interfere,  and  I  am  not 
inclined  to  extend  our  jurisdiction. 

Rule  refused. 

{a)  1  Wms.  Saund.  9  d,  6th  ed. 


V, 

Smabt. 


Reed  v.  Shrubsole. 

1  RESPASS  for  assaulting  the  plaintiff.  The  129th 

The  defendant  allowed  judgment  to  go  by  default,  and  county  Courts* 
the  jury  having,  upon  a  writ  of  inquiry  issued  to  the  sheriff  Act,  which 
of  Kent,  assessed  the  damages  at  40^.,  the  defendant,  in  plaintiff  of 

_  ,  1      .       1    n        ^  J        costs  if  a  ver- 

pursuance  of  leave  obtained  for  that  purpose,  entered  a  diet  be  found 
suggestion  to  deprive  the  plaintiff  of  costs  under  the  i^thanm 
County   Courts'   Act     To  that  suggestion   the  plaintiff  ^^^^^^^^''^ 

demurred.  only°ap]jHe8 

to  cases  where 
a  verdict  has 

Creasy,  in  support  of  the  demurrer.     The  question  is,  ^n^'^^jj 
whether  a  plaintiff  can  be  deprived  of  his  costs  under  the  of  t|^«  cause. 

^  ^  Therefore, 

9  &  10  Vict  c  95,  where  the  defendant  suffers  judgment  where  a  de- 
to  go  by  default;  and  it  is  submitted  that  he  cannot     The  feredjadgment 
129th section  enacts,  that  he  shall  have  no  costs  if  "a  ver-  ^y  ^*^^'^*» ^^ 

'  the  jury  upon 

diet  be  found  for"  him,  in  an  action  of  tort,  for  less  than  5t,  a  writ  of  in- 
unless  the  Judge  who  tries  the  cause  certifies.     The  word  3ie  damages 

"verdict"  clearly  refers  to  a  verdict  at  the  trial,  and  not  to  **5^per 

WUdt,  G.  J., 
Cohman,!.,  and   WiUianu,  J.,  (CreuweU,  J.,  dissentiente,)  upon  demurrer  to  a  suggestion 
entered  by  defendant  to  deprive  plaintiff  of  costs,  thpt  the  plaintiff  was  entitled  to  his  costs. 

z  z  2 
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the  fiDding  of  a  jury  upon  a  writ  of  inquiry,  because  the 
section  proceeds  to  except  those  cases  in  which  ''the  Judge 
Sbb  **  ^^^  ®^'^  ^^  ^^^  cause"  shall  certify;  and  it  has  been 

held,  that  a  sheriff  has  no  power  to  certify  that  an  action  is 
a  proper  one  to  be  brought  in  the  superior  Courts.  Thus, 
in  fFardraper  v.  Bichardsan  (a),  it  was  held,  that  the  43  Eliz. 
c  6,  8.  2,  which  authorizes  ''  the  Judges  and  Justices  before 
whom''  the  cause  shall  be  tried  to  certify  to  deprive  the 
plaintiff  of  costs  when  he  recovers  less  than  40s.^  did  not 
extend  to  a  trial  before  the  sheriff,  and  that  that  officer, 
therefore,  could  not  certify  under  the  act  ''The  words 
'Judges'  and  'Justices'  in  the  statute  of  Elizabeth,"  said 
Littkdak,  J.,  "cannot  mean  any  but  the  Judges  and 
Justices  of  the  Courts  at  Westminster;"  and  Parke,  J., 
observed,  "  It  certainly  was  not  intended  by  the  3  &  4 
Wm.  4,  c.  42,  s.  17,  to  give  the  power  of  certifying  to 
sheriiis  and  other  Judges  to  whom  causes  were  sent  by  writ 
of  trial.  There  was  once  a  clause  in  the  bill  to  this  effect, 
but  it  was  struck  out"  So,  it  has  been  held,  that  the  same 
statute  did  not  extend  to  an  assessment  of  damages  under 
a  writ  of  inquiry ;  Claridge  v.  Smith  (J) ;  Janes  v.  Bond  (c). 
So,  also,  it  is  laid  down  in  Bull  N.  P.  329,  that  "  on  writs 
of  inquiry  in  cases  within  this  statute,"  (the  22  &  23  Car.  2, 
c  9,)^which  deprives  a  plaintiff  of  costs  where  he  recovers 
less  than  40«.,  unless  the  Judge  at  the  trial  of  the  cause  shall 
certify  upon  the  back  of  the  record, — "  the  plaintiff  shall 
have  full  costs,  though  he  do  not  recover  so  much  as  40s. 
damages."  In  Harris  v.  Lloyd  {d\  and  Strutton  v.  fFhit- 
well{e\  it  was  held,  that  a  su^estion  to  deprive  the  plaintiff 
of  costs  could  not  be  entered  under  the  Middlesex  Court  of 
Requests'  Act  (23  Geo.  2,  c  33),  where  the  defendant  had 
suffered  judgment  to  go  by  default,  and  damages  had  been 
assessed  under  a  writ  of  inquiry.     \Dunster  v.  Day  {J) ; 

(a)  1  A.  &E.  75,6;  S.C.  3N.  J(m««  v.  Bomef,  2  M. &  W.  313. 
&  M.  839.  (c^)  4  M.  &  S.  171. 

(b)  4  Dowl.  583.  (e)  1  M.  &  R.  562. 

(c)  5  Dowl.  455 ;  S.  C.  nam.  (/)  8  East,  239. 
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Bak  V.  Hodffetts  (a);  Waller  v.  Deane{b)\  and  Littlewood        1849. 
V.  Smith  {c\  were  also  referred  to.]     It  will  be  observed        rXed 
that  the  words  in  the  1 29th  section  of  the  9  &  10  Vict.    „      ^' 
c.  95,  ^*  the  Judge  who  shall  try  the  cause,"  are  very  similar 
to  those  of  the  statutes  of  Elizabeth  and  Charles  2.     When 
it  has  been  the  intention  of  the  Legislature  that  the  plaintiff 
should  be  deprived  of  costs,  whether  the  damages  were 
assessed  at  the  trial  or  upon  a  writ  of  inquiry,  apt  words 
have   been   used   to   express   that  intention.     Thus,   the 
3  &  4  Vict  c.  24,  which   repealed  the  22  &  23  Car.  2, 
deprives  of  costs  a  plaintiff  who  recovers  less  than  40«., 
whether  the  verdict  shall  be  given  *^  upon  any  issue  or  issues 
tried,  or  judgment  shall  have  passed  by  default,  unless  the 
Judge  or  presiding  officer  before  whom  such  verdict  shall 
be  obtained"  shall  certify,  &c.     So,  also,  the  21  Jac  1, 
c  16,  s.  6,  deprives  a  plaintiff  of  costs  in  actions  of  slander, 
'*if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or 
the  jury  that  shall  inquire  of  the  damages,"  find  a  verdict 
under  40«.     K  the  word  ^^  verdict"  in  the  129th  section  of 
the  County  Courts'  Act  is  to  be  understood  as  including 
a  verdict  upon  a  writ  of  inquiry,  it  will  follow  that  the 
plaintiff  may  be  deprived  of  costs,  if  the  form  of  his  action 
be  assumpsit,  but  not  if  it  be  in  debt,  where  there  is  no 
assessment  of  damages, — a  distinction  which  cannot  have 
been  intended,  and  for  which  there  can  be  no  good  reason. 

Wucy  contra.  The  cases  of  Harris  v.  Lloyd  (d);  and 
Strutton  V.  Whitw€ll(€\  which  have  been  cited,  have  no 
application  in  the  present  case;  for  they  are  decisions 
taming  upon  the  23  Geo.  2,  c  33  (the  Middlesex  County 
Court  Act),  the  19th  section  of  which  deprives  the  plaintiff 
of  costs,  where  **  the  jury  upon  the  trial  of  such  cause  shall 
find  the  damages  for  the  plaintiff  under  the  value  of  40^." — 
language  altogether  different  firom  that  of  the  129th  section 
of  the  County  Courts'  Act     It  is  admitted  that  the  sheriff 

(a)  1  Bing.  182 ;  S.  C.  7  Moore,         (c)  1  Ld.  Raym.  181. 
602.  (d)  4M.  &  S.  171. 

(6)  8  Scott,  N.  R.  760.  (e)  1  M.  &  R.  562. 


710  CASES  ON  poorrs  of  pmAcncB,  c.  p. 

has  no  power  to  certify ;  Pritchard  v.  McCrin(a)i  Jones  y. 
Band(b);  but  that  is  immaterial;  for  as  the  verdict  is 
under  6L,  the  plaintiff,  it  is  submitted,  is  ipso  iacto  deprived 
of  costs, — the  129th  section  of  the  County  Courts  Act 
declaring,  that  if  ^a  verdict  shall  be  found  for  the  plaintiff" 
for  less  than  5il  in  an  action  of  tort,  ''the  said  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no 
costs."  At  all  events,  it  has  been  held  that  the  fiict  that  a 
cause  was  tried  by  a  Judge  who  has  no  power  to  ceitify, 
does  not  prevent  the  defendant  from  entering  a  suggestkn 
to  deprive  the  plaintiff  of  costs;  Bishop  v.  Marsh  le)\ 
Forbes  v.  Simmans{dy  \^fftOiams,  J. — ^There  it  was  by 
the  act  of  the  plaintiff  that  the  cause  was  tried  by  the 
sheriff;  here  it  is  owing  to  the  de&ult  of  the  defendant 
that  the  cause  was  not  tried.]  The  object  of  the  L^is- 
lature  was  to  dejnive  a  plaintiff  of  his  costs  if  he  brought  a 
frivolous  action  in  the  superior  Courts.  The  jury  in  the 
present  case  have  by  the  amount  of  their  verdict  shewn 
that  the  action  was  frivolous,  and  the  act  was,  therefore, 
intended  to  apply  to  it  At  common  law  the  plaintiff  was 
not  entitled  to  costs;  the  Statute  of  Gloucester  (6  Edw.  1, 
c  1,  s.  2),  gives  him  them  if  he  recovers  damages;  but 
the  129th  section  of  the  County  Courts*  Act  deprives  him 
of  those  costs  where  the  damages  recovered  are  less  than 
51^  unless  the  Judge  certifies ;  and  as  the  damages  recovered 
in  this  case  are  less  than  5L,  and  there  is  no  certificate  of  a 
Judge,  the  plaintiff  is  not  entitled  to  the  benefit  of  the 
Statute  of  Gloucester.  If  there  be  any  circumstance  whidi 
takes  the  case  out  of  the  129th  section,  the  plaintiff  should 
state  it  in  answer  to  the  defendant's  affidavits;  JNmdY. 
Rhodes  (e).  In  pleading,  it  would  be  for  the  plaintiff  to 
assert,  and  not  for  the  defendant  in  the  first  instance  to 


(a)  2  M.  &  W.  380 ;  S.  C.  5  8  Dowl.  1 ;  8  Scott,  128. 

DowL  731.  (d)  9  DowL  37  ;  S.  C.  2  Scott, 

{b)  5  Dowl.  455 ;  S.  C.  now.  N.  R.  198.     See  Capes  v.  Jones, 

Jones    V.   Barnes,    2   M.   &  W.  mUe,  vol.  3,  p.  779. 

313.  (c)  Ante,  vol.  5,  p.  621. 

(c)  6  Bing.  N.  C.  12 ;    S.  C. 
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deny,  that  the  Judge  certified;  Simpson  v.  Ready  (a); 
PUkmffton  V.  Cooke  (b).  [Wilde,  C.  J.— This  is  not  a 
question  of  pleading,  but  of  construction ;  and  the  question 
is,  whether  the  word  "verdict"  in  the  former  part  of  the 
section  is  not  so  controlled  by  the  language  of  the  latter 
part,  as  to  mean  only  a  verdict  upon  a  trial.]  If  the  Court 
hold  that  that  is  the  meaning  of  the  word,  every  action 
will  in  future  be  defended,  and  where  the  defendant  has  no 
defence  he  will  plead  a  false  plea,  and  put  the  plaintiff  to 
the  expense  and  delay  of  going  to  trial,  in  order  that  the 
case  may  be  brought  within  the  provisions  of  the  129th 
section.  But  the  word  "verdict'*  must  be  understood  iu 
its  ordinary  sense,  viz.,  the  finding  of  a  jury;  and  it  seems 
to  have  been  the  opinion  of  the  Court  of  Common  Pleas,  in 
Barnard  v.  Moss  (c),  and  of  Gould,  J.,  in  Biddulph  v. 
Cooper  (d),  that  the  words  "found  by  a  jury"  in  the 
8  &  9  Wm.  3,  c.  11,  s.  3  (e),  would  be  satisfied  by  the 
finding  upon  a  writ  of  inquiry  as  well  as  upon  a  trial. 


1849. 


Reed 

V. 

Shrubbolb. 


Creasy,  in  reply,  cited  Taylor  v.  Rolf{f)\   Brooker  v. 
Cooper  {ff) ;  Jones  v.  Brown  (A);  and  Lewis  v.  Hance  (t). 


WiLBE,  C.  J. — It  seems  to  me,  after  the  best  considera- 
tion I  can  give, — though  I  own  I  have  not  come  to  the 
conclusion  without  doubt  and  difficulty, — that  this  case 
is  not  within  the  County  Courts*  Act,  and  that  a  suggestion 
to  deprive  the  plaintiff  of  costs  ought  not  to  have  been 


(a)  12  M.  &  W.  736;  S,  C. 
ante,  vol.  1,  p.  1024. 

(ft)  16  M.  k  W.  615;  S.  C. 
ante,  vol.  4,  p.  347. 

(c)  1  H.  Bl.  107. 

(J)  Cited  in  Barnard  v.  Moss, 
1  H.  Bl.  108. 

ifi)  Which  enacts,  that  in  •*  ac- 
tions of  debt  upon  the  statute, 
for  not  setting  forth  tithes,  where- 
in the  single  value  or  damages 
found  by  the  jury  shall  not  exceed 


the  sum  of  twenty  nobles/'  "  the 
plaintiff  ohtaining  judgment,  or 
any  award  of  execution  after 
plea  pleaded,  or  demurrer  joined 
therein,  shall  likewise  recover  his 
costs  of  suit." 

(/)  5  Q.  B.  337. 

[g)  3Exch.  112. 

(A)  2  Exch.  329;  S.  C.  ante, 
vol.  5,  p.  716. 

(t)  Ante,  vol.  5,  p.  641. 


712  CA8BS  ON  POINTS  OF   PRACTICE,   C.   P. 

1849.  entered.  Two  objections  have  been  urged  agunst  the 
suggestion :  the  first  is,  that  there  was  no  opportunity,  in  the 
present  case,  of  obtaining  the  certificate  contemplated  by  the 
latter  part  of  the  129th  section ;  and  the  second,  that  this 
is  a  case  in  which  there  has  been  no  trial,  and,  consequendy, 
that  a  *' verdict"  has  not  been  found,  such  as  it  was  intended 
by  that  section  should  be  found,  in  order  to  deprive  the 
plaintiff  of  costs.  The  first  objection  b  answered  by  the 
cases  of  Bishop  v.  Marsh  (a),  and  Forbes  v.  Simmons  (li), 
where  it  was  held,  under  the  Middlesex  Court  of  Requests' 
Act,  that  the  operation  of  the  section  of  that  act  which 
deprived  a  plaintiff  of  costs,  was  not  excluded  by  reason  of 
the  cause  having  been  so  dealt  with  that  the  certificate  of 
a  Judge  could  not  be  obtained.  The  second  objection, 
however,  appears,  I  own,  well  founded.  Looking  at  the 
firame  of  the  clause  in  question,  it  seems  to  me  to  be  con- 
fined to  the  case  in  which  there  has  been  a  trial  of  the 
cause,  and  that  its  firamers  never  contemplated  the  case  of 
a  judgment  by  de&ult  and  an  assessment  of  damages  for 
less  than  6L  upon  a  writ  of  inquiry.  The  section  begins  by 
enacting,  **  that  if  any  action  shall  be  commenced  after  the 
passing  of  this  act  in  any  of  her  Majesty's  superior  Courts 
of  record,"  ^*  for  which  a  plaint  might  have  been  entered  in 
any  Court  holden  under  this  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum  less  than  20/1,  if  the  said 
action  is  founded  on  contract,  or  less  than  5/.  if  it  be 
founded  on  tort,  the  said  plaintiff  shall"  *' recover  such  sum 
only,  and  no  costs."  If  the  clause  had  stopped  there,  its 
construction  would  have  been  attended  with  more  difficulty ; 
but, — notwithstanding  the  argument,  based  upon  the  rule 
of  pleading,  that  the  defendant  would  not  be  bound  to 
plead  more  than  thb  part  of  the  clause,  and  that  he  might 
leave  it  to  the  plaintiff  to  plead  the  latter  part  of  the  section 
in  reply, — I  think  that,  for  the  purpose  of  ascertaining  the 
meaning  of  the  clause,  1  ought  to  look  at  the  whole  of  it 

(a)  6  BiDg.  N.  C.  12. 

(6)  9  Dowl.  37.    See  Capes  v.  Jtmes^  (uUe,  voL  3,  p.  779. 
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The  section,  then,  proceeds,  "and  if  a  verdict  shall  not  be  1849. 
found  for  the  plaintiff  the  defendant  shall  be  entitled  to  his  r^d 
costs  as  between  attorney  and  client,  unless  in  either  case  the  ^• 

Judge  who  shall  try  the  cause  shall  certify,"  &c  Now  this 
part  of  the  clause,  surely,  cannot  apply  to  a  case  where  jud(|^- 
ment  goes  by  default,  although  that  judgment  be  interlocu- 
tory only,  for  the  cause  has  passed  that  stage  in  its  progress 
where  a  verdict  might  have  been  found ;  and  the  difficulty 
of  holding  that  it  applies  to  all  cases  where  there  is  no 
verdict  (as  that  word  is  generally  understood)  found  for  the 
plaintiff,  is  much  increased  when  it  is  considered  that  the 
finding  of  a  verdict  can  always  be  prevented  by  the  defend- 
ant, who  may  thus  not  only  deprive  the  plaintiff  of  his  own 
costs  but  subject  him  to  the  payment  of  those  of  the  defend- 
ant. In  some  cases  the  Court  assesses  the  damages  without 
the  intervention  of  a  jury;  and  can  it  have  been  intended 
that,  in  those  cases,  the  plaintiff  is  not  only  to  lose  his  own 
costs,  but  also  to  pay  those  of  the  defendant  ?  Many  of 
such  cases  may  involve  questions  of  the  greatest  importance, 
although  the  damages  may  be  inconsiderable.  These  con- 
siderations satisfy  my  mind  that  the  section  contemplates 
and  provides  for  only  those  cases  where  a  trial  has  taken 
place,  and  has  resulted  in  a  verdict  for  the  plaintiff  for  less 
than  the  sum  required  by  the  act,  or  in  a  verdict  against 
Iiim.  The  able  and  ingenious  argument  of  the  counsel  for 
the  defendant  is  not  lost  upon  me.  This  construction  of 
the  section  may  possibly  induce  a  defendant  to  enter  a  false 
plea  and  go  to  trial,  instead  of  suffering  judgment  to  go  by 
de&ult ;  nevertheless,  I  think  that  the  framers  of  the  clause 
never  contemplated  the  case  of  judgment  by  default  Their 
attention  was  directed  to  other  objects,  and  they  over- 
looked that  case.  I  am,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  his  costs  in  this  action. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  is  quite 
clear  that  the  plaintiff  is  entitled  to  his  costs  by  the  Statute 
of  Gloucester,  unless  they  have  been  taken  away  by  the 


714  CA8E8  OK   FOIKTS  OF   PRACTICE,  C.    P. 

1849.  129th  section  of  the  County  Courts'  AcL  It  may  be,  no 
doubt,  that  the  plaintiflrs  right  to  costs  may  be  takoi  away, 
although  from  the  course  of  proceeding  in  the  caose,  he  has 
not  had  an  opportunity  of  obtaining  the  certificate  wludi  b 
necessary  to  entitle  him  to  them, — and  here  the  plaintiff  has 
had  no  such  opportunity — but  I  think  that  we  must  not, 
in  considering  the  true  meaning  of  this  sectioD,  cast  away 
the  proviso  at  the  end  of  iL  We  must  look  at  it  all  togiether, 
and  take  the  [Horiso  as  throwing  light  upon  the  otlier  pats 
of  the  section.  In  this  view,  then,  the  section  s^ypen  to 
me  to  contemplate  and  provide  for  those  cases  only  in  wUdi 
there  has  been  a  trial  of  the  cause  and  a  verdict.  Tie 
words  ^  unless  in  either  case  the  Judge  who  shall  try  the 
cause,"  reflect  back  on  the  former  part  of  the  section,  and 
shew  that  it  applies  only  where  there  has  been  a  trial 
Such  iq>pears  to  me,  upon  the  best  consideration  I  can  gift, 
the  meaning  of  the  section ;  and  I  think  that  the  Mdopbtaia 
of  any  other  construction  wouU  introduce  gceat  embanasr 
ment,  and  firequendy  deprive  plaintiflb  of  their  coats  most 
unjustly.  I  am,  therefore,  fd  opinion,  that  the  plaintiff  is 
entitled  to  judgment 

Cresswkll,  J. — ^I  entertain  very  great  doubt  whether 
the  opinion  of  my  Lord  and  my  Brother  CotmoM  is  correct; 
and  I  am  bound  to  express  that  doubt,  as  I  am  unable  to 
concur  in  their  view.  The  question  depends  upon  the 
129th  section.  It  has  been  decided  in  three  or  fiMir  cases^ 
that  where  costs  are  taken  away  unless  a  certain  thii^  be 
done,  the  deprivation  of  costs  is  not  limited  to  those  cases 
in  which  that  thing  can  be  done.  We  must  therefoie  con- 
strue the  first  part  of  the  section  as  if  the  latter  part  did  not 
erisL  It  enacts,  that  if  **  a  verdict  shall  be  found  for  the 
,  plaintiff  for  a  sum  less  than  2(ML,  if  the  said  acti<Hi  is  founded 

^  on  contract,  or  less  than  5il  if  it  be  founded  on  tort,  the  sud 

plaintiff  shall  have  judgment^  for  ^'  such  sum  only,  and  no 
costs.'*  The  wonl  *^  verdict"  in  conmion  parlance  means^  no 
doubt,  the  finding  of  the  jury  upon  the  trial  of  an  issue;  bat 
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it  also  frequently  means  the  finding  of  a  jury  upon  an  in-       1849. 

quisirion  of  damages.    It  has  the  latter,  as  weD  as  the  former    ^"^^^ 

meanintr.  in  Lord  DenmarCs  Act  (3  &  4  Viet.  c.  24.)  and  I   „     ■'- 

.    ,  .        Shrubsolb. 

do  not  know  why  we  are  to  put  a  more  limited  construction 
upon  it  in  the  present  section.  It  is  said  that  the  latter 
part  of  the  clause, — ^^  and  if  a  verdict  shall  not  be  found  for 
the  plaintiiF  the  defendant  shall  be  entitled  to  his  costs  as 
between  attorney  and  client,  unless"  '*  the  Judge  who  shall 
try  the  cause  shall  certify,"  &c., — limits  the  preceding  part 
to  those  cases  only  where  a  verdict  has  been  found  by  a 
jury  upon  the  trial  of  a  cause.  I  do  not  see  why  it  should 
have  that  effect  I  see  no  reason  for  not  holding  it  to  apply 
to  a  case  where  the  Court  gives  judgment  without  the  inter- 
vention of  a  jury.  It  may  be,  indeed,  that  difficulties  would 
arise  from  such  a  construction:  but  without  attempting  to 
foresee  or  suggest  all  the  difficulties  which  may  occur  from 
the  opposite  one,  it  may  perhaps  be  found  that  there  is  no 
very  manifest  preponderance  of  disadvantage  on  one  side 
or  the  other.  But  it  is  better  to  throw  aside  such  con- 
siderations, and  to  confine  ourselves  to  the  words  of  the 
act  Now,  the  58th  section  excludes  fi-om  the  jurisdiction 
of  the  County  Courts  certain  cases  which  are  generally 
supposed  to  involve  difficult  questions  of  law,  or  to  concern 
very  much  the  feelings  of  parties,  and  where  the  amount  of 
damages  is  frequently  not  a  correct  index  of  the  importance 
of  the  inquiry ;  but  in  all  other  cases  it  was  intended  by 
the  Legislature,  that  the  County  Courts  should  have  juris- 
diction, whatever  might  be  the  difficulty  or  importance  of 
the  questions  involved.  Then  the  129th  section  applies, 
in  terms,  to  aU  cases  within  the  jurisdiction  of  the  County 
Courts;  and  wherever  they  have  jurisdiction,  the  plaintiff 
in  an  action  in  the  superior  Courts  is  not  entitled  to  costs 
unless  he  obtain  a  verdict  beyond  the  amount  specified  in 
the  act  In  this  case  the  plaintiff  was  not,  in  the  estimation 
of  the  jury,  entitled  to  that  amount;  and  I  therefore  think, 
that  the  act  has  deprived  him  of  his  costs,  and,  consequently, 
that  our  judgment  ought  to  be  for  the  defendant 
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1R49.  WiLLTAMSy  J. — ^I  agree  with  the  Lord  Chief  Justice  and 

^■^^J^^""^    my  Brother  CoUman^  that  the  plaintiff  is  entitled  to  oar 

V,  judgment     The  question  is,  has  there  been  a  verdict  in 

Sbrubsoli.        , 

this  case  for  less  than  5L  within  the  meaning  of  the  129di 

section ;  and  I  think  there  has  not     In  my  opinion,  the 
word  '^  verdict "  in  the  section  in  question,  means  a  finding 
by  a  jury  upon  the  trial  of  a  cause,  and  not  a  finding  upon 
a  writ  of  inquiry  after  judgment  by  de&ult,  or  after  de- 
murrer.   I  agree  with  my  Brother  CreuweU  that  the  statute 
has  excluded  the  jurisdiction  of  the  County  Courts  in  many 
cases  where  questions  of  difficulty  and   importance  may 
arise :  still  I  think  that  the  statute  also  contemplated  many 
cases  not  fidling  within  the  58th  section,  where  an  action 
might  properly  be  brought  in  the  superior  Courts,  notwith- 
standing a  plaint  might  have  been  entered  in  the  County 
Court;   for  otherwise  the  129th  section  would  not  have 
contained  the  clause  which  empowers  a  Judge  to  certify 
for  costs  when  the  verdict  should  be  against  the  plaintiff,  or 
below  the  specified  amount     Suppose,  for  example,  such 
an  action  were  brought,  founded  upon  a  contract,  and  the 
plaintiff  obtained  a  verdict  for  15/L,  the  statute  intends  that 
the  plaintiff  should,  in  such  a  case,  have  his  costs.     And  if 
that  be  so,  it  would  be  absurd  to  say,  that  notwithstanding 
a  case  is  very  fit  to  be  tried  in  the  superior  Courts,  the 
defendant  shall,  by  his  own  act,  as  by  suffering  judgment 
to  go  by  default,  have  the  power  of  depriving  the  plaintiff 
of  costs.     K  the  language  of  the  section  were  so  plain  as 
to  admit  of  no  other  interpretation,  then  that  must,  notwith- 
standing its  incongruity,  be  adopted ;  but  if  its  language 
admits  of  an  interpretation  which  avoids  such  incongruity, 
I  think  we  ought  to  adopt  it     Now,  aU  incongruity  is 
avoided  in  the  present  case  by  giving  to  the  word  ^  ver- 
dict'' the  meaning  of  a  verdict  upon  the  trial  of  a  cause.     If 
we  did  not  do  so,  it  would  follow,  that  if  upon  an  action 
upon  a  bill  of  exchange,  judgment  were  to  go  by  de&ult,  and 
the  damages  were  to  be  assessed  by  the  Court  in  the  usual 
way  upon  a  rule  to  compute,  the  plaintiff  would  not  only 


EASTER  TERM,    12    VICT,  717 

lose  his  own  costs,  but  have  to  pay  those  of  the  defendant        1849. 

as  between  attorney  and  client.     I,  therefore,  thiiik  that  we         jj^^^ 

must  adopt  the  narrower  meaning  of  the  word  "  verdict"    «     *• 

, .  .  ,11  Shbubsole. 

m  this  section,  and  that  the  plaintiff  b  entiued  to  judgment 

Judgment  for  the  Plaintiff. 


Wynn  v.  Nicuolson. 

A  SSUMPSIT  for  money  had  and  received.  Upon  a  cause 

The  cause  was  referred  to  arbitration  by  an  order  of  nisi  Jj  wJi^don* 
prius,  which  contained  the  usual  clause,  empowering  the  by  order  of 
Court  to  remit  the  matters  referred  to  the  reconsideration  partua  agreed 
of  the  arbitrator.     Before  proceeding  with  the  reference,  nwntofcer- 
the  parties  agreed  upon  the  correctness  of  certain  items  ^JJ^jf' 
contained  in  two  accounts,  and  it  was  agreed   that  such  doe  to  the 
items  should  be  inserted  in  a  statement  of  account,  which  be  annexed 
was  to  be  prepared  by  the  plaintiff's  attorney,  and  annexed  on©  oftiSSe 
to  the  order  of  reference.     Two  of  those  items  were  as  jam«  wi»75o^ 

but,  by  the 
follows  :  mistake  of  the 

February,  1842.     Balance  due  to  W.  Wynn,  750i,  Fe-  52S!^m  ^'"^ 
bruary,  1843.   Balance  due  to  W.  Wynn,  460t  JjJ^"  ^  '^ 

By  a  mistake  of  the  copying  clerk,  the  latter  sum  was      ^<^  that 

the  Court  had 

Stated  as  the  balance  due  in  the  former  year  also,  and  the  no  power  to 
arbitrator  in  making  his  award  acted  upon  that  misstate-  ^take. 
ment,  and  credited  the  plaintiff  with  4602.  only,  as  due  to 
him  at  that  date.     Upon  the  discovery  of  the  mistake, 

fVeUsf  upon  an  aflBdavit  stating  the  above  facts,  moved 
for  a  rule,  calling  upon  the  defendant  to  shew  cause  why 
the  Court  should  not  amend  the  order  of  reference,  by 
inserting  the  sum  of  7S0L  in  the  place  of  460/1,  and  why 
the  award  should  not  be  referred  back  to  the  arbitrator  to 
be  amended.     [Wilder  C.  J. — Have  we  power  to  make  the 
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1 849.        amendment  ?]    In  Jo/neB  v.  Prict  (a),  Littledale,  J.,  after  con- 

WvNN        suiting  the   other  Judges,  allowed   the  amendment  of  a 

^     ^*  mistake  which  was  made  in   the  order  of  reference  by 

Nicholson.  ,  ,    ^  ,  "^ 

transposing  the  Christian  and  surname  of  the  partiea 
[Wildey  C.  J. — The  mistake  in  that  case  was  made  by  the 
officer  of  the  Court ;  here  the  alleged  mistake  is  that  of 
the  parties.]  The  mistake  is  obviously  a  clerical  one  only, 
and  the  Court  will  interfere  to  prevent  the  injustice  which 
the  plaintiff  must  otherwise  suffer  from  it  [Wildey  C.  J.— 
The  (yourt  cannot  receive  affidavits  to  explain  the  intentioii 
of  the  parties  in  contradiction  to  the  written  document  in 
which  they  have  embodied  their  agreement.]  In  Evam  v. 
Senar{b)y  the  Court  amended  an  order  of  reference  by 
inserting  additional  matter.  [Pearman  v.  Carter  (c) ;  In 
re  Hall  and  Hinds  (d);  PhilUps  v.  Evans  {e)\  and  Hands 
V.  Clements  (f\  were  also  cited.] 

Wilde,  C.  J. — The  Court  has  no  power  to  grant  this 
application,  and  there  is  no  instance  in  which  it  has  inter- 
fered in  the  way  now  asked.  The  case  of  Evans  v.  Senar 
is  altogether  different  from  the  present  one.  There  the 
parties  agreed,  through  their  counsel  at  nisi  prius,  that  the 
defendant  should  sell  the  plaintiff  certain  premises,  but 
the  order  of  nisi  prius  contained  no  agreement  that  the 
defendant  should  execute  a  conveyance.  The  Court 
amended  the  order,  by  adding  a  direction  that  the  de- 
fendant should  execute  a  conveyance;  and  the  ground 
upon  which  that  addition  was  made  was,  that  it  was  in 
effect  included  in  the  original  agreement,  for  the  execution 
of  a  conveyance  is  but  the  legal  consequence  of  an  agree- 
ment to  sell.  There  is,  however,  a  mistake  in  the  report 
of  that  case.  The  judgment  of  Gibbs,  C.  J.,  refers  only 
to  ordering  a  conveyance  to  be  executed;  but  the  report 

(a)  2  Dowl.  410.  Scott,  N.  R.  250. 

{b)  5  Taunt  661.  (c)  12  M.  &  W.  309. 

(c)  2  Chit.  29.  (/)  11  M.  &  W,  816. 

id)  2  M.  8c  G.  847;  S.  C.  3 
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sajs,  that  the  rule,  which  directed  also  that  the  defendant  1849. 
should  make  a  good  title,  was  made  absolute.  The  Court,  Wynn 
however,  cannot  have  put  a  man  in  peril  of  an  attachment    _    ^* 

Nicholson 

for  not  doing  that  which  he  might,  perhaps,  have  been  unable 
to  do.  Here  we  are  asked  not  to  set  aside  the  award,  but 
to  vary  the  order  of  reference,  by  making  the  defendant  a 
debtor  on  one  item  in  an  account,  to  the  amount  of  750L, 
instead  of  4602.  If  the  submission  to  arbitration  had  been 
by  deed,  the  Court  clearly  could  not  have  interfered ;  and 
I  do  not  think  we  can  do  so  in  the  present  case.  Possibly 
a  Court  of  equity  might  give  the  plaintiff  relief,  for  it  has 
jurisdiction  to  correct  a  mistake.  There  are,  undoubtedly, 
cases  in  which  this  Court  has  amended  orders  of  reference ; 
but  the  amendments  have  been  made  for  the  purpose  of 
fiiriving  effect  to  the  original  intention  of  the  parties,  which 
were  misunderstood  by  the  officer  of  the  Court  who  drew 
up  the  order;  and  in  those  cases  also,  the  amendment 
was  made  by  referring  to  the  records  of  the  Court,  and 
was  nothing  more  than  the  amendment  by  the  Court  of 
the  mistake  of  its  officer. 

CoLTMAN,  J. — If  we  were  warranted  in  making  this 
amendment,  we  would  gladly  do  so,  for  the  furtherance  of 
justice.  If  this  had  been  the  mistake  of  the  officer  of  the 
Court,  we  would  have  amended  it,  because  it  would  have 
been  in  effect  the  mistake  of  the  Court;  but  it  is  the 
mistake  of  the  plaintiff  himsel£ 

Cresswell,  J.,  and  Williams,  J.,  concurred. 

Rule  refused. 
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Anafidarit 

tiio  pliintiff 
didnotdweU 
Borethm 
tweotj  milct 

frOBH  wM  06* 

fendintt  iNit 
dwelt  wiUun 
twenty  fluufl 
from  the  de- 
fendant, that 
if  to  M^,  at 
A.R,iain- 
mftcientto 
fopportamle 
for  entenn^ 
aioggettioo 
todepriretbe 
plaintiff  of 
ooeti  nnder 
theConntj 
Courts' Act 


Johnson  v.  Warix 

Jl  HIS  was  a  rale  for  entering  a  suggestion  to  deprive  the 
plaintiff  of  costs  nnder  the  County  Courts'  Act. 

The  affidavit  upon  which  the  rule  was  obtained,  after 
stating  that  the  action  was  tried  before  the  sheriff  of  Mid- 
dlesex, when  the  plaindff  obtained  a  verdict  for  12/L,  alleged, 
**  that  at  the  time  of  the  commencement  of  this  action,  the 
plaintiff  did  not  dwell  more  than  twen^  miles  from  the 
defendant,  but  dwelt  within  twenty  miles  from  the  de- 
fendant, that  is  to  say,  that  the  defendant  dwelt  at  Na  33, 
John  Street,  Portland  Town,  in  the  county  of  Middlesex," 
&c. 

Joyce  shewed  cause.  The  affidavit  does  not  shew  that 
the  plaintiff  dwelt  within  twenty  miles  from  the  dwelling 
of  the  defendant  It  is  consistent  with  it,  that  the  parties 
resided  twice  that  distance  from  each  other.  [He  was  then 
stopped  by  the  Court] 


BaU^  in  support  of  the  rule.  The  affidavit  contains  a 
direct  statement  that  the  plaintiff  resided  within  twenty 
miles  from  the  defendant ;  and  that  is  not  qualified  by  the 
subsequent  statement  of  the  defendant's  residence.  [Crett- 
weUf  J. — The  affidavit  does  not  state  where  the  plaintiff 
resided;  it  merely  states  that  the  defendant  resided  within 
twenty  miles  from  the  plaintiff,  not  from  the  plaintiff's 
residence.] 

Per  Curiam. — The  objection  must  prevail 


Rule  dischaiged. 
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1649. 

Bardell  v.  Miller* 

R  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  The  cob^  of 

why  the  copy  of  the  writ,  and  the  service  thereof  upon  the  mons  indorsed 

defendant,  should  not  be  set  aside  for  irregularity.  foM02t' wld 

It  appeared  that  the  writ  of  summons  in  this  case  bore  >ntof«rt»  "^ 

*  *  4iL  per  cent., 

date  the  14th  of  April,  1849,  and  that  the  defendant  was  "from  the 3iit 

of  March  ** 

on  that  day  served  with  a  copy  of  it,  upon  which  was  the  without  stating 

following  indorsement :  «  The  plaintiff  claims  102t  5s.,  and  jj^jjjj^db, 

interest  thereon,  at  4/.  per  cent,  per  annum,  firom  the  31st  with  the  senric# 

of  March" — without  stating  of  what  year — *'till  payment,  irregularitj. 
for  debt,"  &c. 

Oaselee,  Seijt,  shewed  cause.  The  only  year  mentioned 
in  the  writ  is  the  year  1849,  in  which  it  is  dated,  and  the 
month  of  March,  mentioned  in  the  indorsement,  will  be 
intended  to  be  in  that  year.  The  defendant  cannot  have 
been  misled.  In  Cappelo  v.  Brawn  (a),  it  was  held,  that  an 
indorsement  claiming  interest  upon  the  debt  *'  firom  the  10th 
day  of  March  last,"  was  sufficient. 

Tcdfourdy  Seijt,  in  support  of  the  rule.  The  amount 
claimed  must  be  distinctly  stated  in  the  indorsement ;  but 
here  that  has  not  been  done,  for  it  is  uncertain  what  amount 
of  interest  is  claimed,  the  day  and  month  firom  which  it  is 
to  be  computed  not  being  referred  to  any  particular  year* 
[Wilde,  C.  J. — It  was  held,  in  Humphries  y,  CuIKnffwood  {b), 
that  it  was  no  objection  to  the  notice  to  appear  at  the  foot 
of  a  bill  of  Middlesex,  that  it  wholly  omitted  to  state  the 
year.]  The  present  case,  however,  is  governed  by  the 
Reg.  Gen.,  Hilary  Term,  2  Wm.  4,  r.  2,  which  orders^ 
^*  that,  upon  every  bailable  writ  and  warrant,  and  upon  the 
copy  of  any  process  served  for  the  payment  of  any  debt,  the 

(a)  1  C,  M.  &  R.  575 ;  S.  C.  3  Dowl.  166. 
(6)  2  B.  &  A.  642. 

VOL.    VL  AAA  D.   &   L. 
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1849.       amount  of  the  debt  shall  be  stated;"  and  this  rule  is  made 

Baroell     applicable  to  writs  of  summons  by  the  Reg.  Gen.,  Michael- 

»•  mas  Term,  3  VVm.  4,  r.  5.     In  Chapman  v.  Beche  (a),  the 

indorsement  upon  the  copy  served  on  the  defendant,  was 

that  the  plaintiff  claimed  **  1502.,  and  interest,  for  debt,"  and 

Pattesan,  J.,  set  aside  the  writ,  copy,  and  service  (&). 

Wilde,  C.  J. — I  r^ret  that  a  party  should  be  put  to 
expense  by  a  rule  which  was  intended  to  prevent  expase. 
The  rule,  however,  is  one  of  general  convenience,  vd 
it  is  important  that  its  due  observance  should  be  enforcei 
Its  object  is  to  inform  the  defendant  of  the  sum  which 
the  plaintiff  is  willing  to   take,  and,   upon   payment  of 
which,  an  end  is  to  be  put  to  the  litigation.     The  rule 
is  extremely  simple  in  its  nature,  and  presents  no  great 
difficulty,  and  requires  the  exercise  of  no  extraordinary  care 
in  order  to  be  complied  with.     Where  the  terms  of  a  rule 
are,  as  in  the  present  instance,  very  simple  and  definite, 
I  think  it  best  to  adhere  strictly  to  it,  giving  it  a  fidr  and 
reasonable  construction.     Here  the  plaintiff  says  he  seeks 
to  recover  interest  at  4L  per  cent  from  the  month  of  March; 
but  whether  he  means  from  the  month  of  March  in  the  year 
in  which  the  writ  is  dated,  or  any  other  month  of  March, 
does  not  appear.     The  consequence  is,  that  the  amount  of 
the  debt  sought  to  be  recovered  does  not  appear,  and  the 
terms  of  the  rule,  therefore,  have  not  been  complied  with 
The  rule  to  set  aside  the  copy  of  the  writ  and  the  service  of 
it  must  be  made  absolute. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  Ante,  vol.  3,  p.  350.  was  taken  too  late ;  and  AOem  t. 

(Jb)  See  also  Fryer  v.   Smith,  Bussey,  ante,  vol.  4,  p.  430,  where 

ante,  vol.  1,  p.  75;  S.  C.  5  M.  the  objection  was  that  the  rate  of 

&  G.  605 ;  6  Scott,  N.  R.  658  ;  interest  was  not  specified, 
where,    however,    the   objection 


EASTER  TERM,    12   VICT.  723 

1849. 

CuNLiFFE  and  Another  v.  Malt  ass. 

J.  HIS  was  a  rule  callinir  upon  the  plaintifis  to  shew  cause  If  tlie  affidtTit 
why  two  orders  of  Pattesoriy  J.,  and  the  capias  issued  in  shew  a  good 
pursuance  of  the  first  of  them,  should  not  be  set  aside,  "^^^f^ 
and  why  the  recoimizance  of  the  defendant's  special  bail  of  the  amount 

1.1JI.  ji  ,_j  for  which  the 

snould  not  be  vacated,  and  an  exoneretur  be  entered  on  defendant  has 
the  bail-piece  in  this  action,  upon  the  defendant  entering  u,d"the^lid' 
a  common  appearance.  The  first  of  the  above  mentioned  1^*1*^".°^^^® 
orders  bore  date  the  3rd  of  March,  1849,  and  gave  the  separable  from 

the  defectiTO 

plaintiffs  leave  to  issue  a  capias  against  the  defendant,  in-  part,  the  Judge 
dorsed  to  hold  him  to  bail  for  1050i     The  affidavit  of  the  "^^ct  A?' 
plaintiff  Cunliffe,  upon  which  that  order  was  made,  stated  l  &  ^  ^'^^ 
that  the  defendant  was  indebted  to  the  plaintiffs  in  the  to  make  a 

1  ^.        J  i_»^i_i_i  J  /•         second  order 

above  mentioned  sum,  bemg  the  balance  due  upon  four  apon  the  same 
bills  of  exchange,  which  amounted  tc^ther  to  1550Z. ;  and  J^^n^  Uie" 
described  the  defendant  as  the  drawer  of  the  first,  and  the  >um  for  which 

.  the  defendant 

payee  and  indorser  of  the  other  three.     It  also  duly  alleged  is  to  give  bail, 
presentment  and  notice  of  dishonour  to  the  defendant  of  |J  ^^^  ^h'T^ 

the  first,  third,  and  fourth  bills,  but  omitted  such  averment  P«>p«riy  »wom 

to. 

with  respect  to  the  second  bill,  which  was  for  500L     The      An  afBdavit 
defendant,  upon  being  arrested,  applied  to  the  same  learned  guted  that  the 
Judge  to  be  discharged  out  of  custody,  on  the  ground  that  ^^  ^^i^ 
the  affidavit  disclosed  no  cause  of  action  airainst  him  as  to  P^"^?'^. 

^  .  lance  of  lOoOiL, 

the  second  bill ;  but  his  Lordship  refiised  the  application ;  upon  four  bills 
ordering,  however,  at  the  same  time,  by  an  order  dated  the  ^ to oneof' 
10th  of  March,  that  the  amount  of  bail  should  be  reduced  ''^^'^'^  **^J!iv, 

ever,  lor  otxii. , 

to  550L     special  bail  to  that  amount  was  accordingly  put  >t  ^i^  ^^  ^- 

close  a  good 

in  and  perfected,  without  prejudice  to  an  application  to  cause  of  action, 
the  Court  such  as  that  now  made.  h^Xi^  ^^  ' 

arrested  for 
tiie  larffer  sum, 

Byle$i  Serjt,  and  Taprell shewed  cause.     Two  questions  appUedto the 
arise  in  this  case:  first,  whether  the  Judge  had  power  to  dis^arged, 

on  account  of 
the  defect  in 
the  affidavit  as  to  the  said  bilL  The  Judge  reftised  the  application,  but  ordered  that  the  amount 
of  bail  should  be  reduced  by  the  said  sum  of  5002.    Hdd,  that  tlie  Judge  had  power  to  make 
the  second  order,  and  that  the  original  affidant  was  lofllcient  to  anthoriie  him  to  make  it. 

A  A  A   2 
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CUNUTFE 

and  Another 

V. 
MALTA88. 


make  the  second  order ;  and  if  so,  secondly,  whether  the 
affidavit  was  sufficient  to  support  it  The  affidavit  dis- 
closes, beyond  dispute,  a  good  cause  of  action  against  the 
defendant  upon  the  first,  third,  and  fourth  bills  of  exchange; 
and  shews,  therefore,  a  good  debt  for  5502.,  the  amount 
due  upon  those  bills.  The  second  order,  therefiare,  is  one 
which  the  Judge  had  jurisdiction  to  make,  if  the  affidavit 
in  support  of  it  was  sufficient  That  affidavit  was  good  in 
part,  and  bad  in  part;  but  as  the  former  was  sepmble 
fix>m  the  latter,  and  shewed  a  debt  due  for  the  amoantfcr 
which  the  second  order  was  made,  it  is  sufficient  lUi 
question  underwent  much  discussion,  and  several  conflictiDg 
decisions  were  made  upon  it ;  but  it  was  ultimately  settled 
by  Jonti  V.  Collms  (a),  where  the  late  Mr.  Justice  fFUHamif 
after  consulting  the  other  Judges,  adopted  the  rule  estab- 
lished by  JVw  V.  Lucas  (b)^  that  ^^  where  the  total  amount 
sworn  to  is  not  mixed  up  with  what  is  partly  good  and 
partly  bad,  but  where  distinct  and  separate  causes  of  action 
in  separate  amounts  are  sworn  to,  one  of  which  is  properly, 
and  the  other  improperly  sworn  to,  the  affidavit  is  good  as 
to  that  amount,  in  respect  of  which  it  is  correct ;  and  that 
the  Court  will  not  discharge  the  defendant  altogether  for 
such  an  objection."  That  case  has  overruled  Kirk  v. 
Almond  (c),  which  was  cited  when  this  rule  was  moved  for, 
and  was  followed  by  Parhty  6.,  in  The  Bank  of  Englamd  v. 
Reid{d). 


Channett,  Serjt,  in  support  of  the  rule.  The  affidavit  is 
not  sufficient  to  support  an  order  to  hold  to  bail,  even  for 
the  sum  mentioned  in  the  second  order;  for  it  does  not 
state  that  the  amount  of  each  bill  is  due,  but  only  that 
1050/.,  ^^  being  the  balance"  upon  the  four  bills,  is  due; 
so  that  there  is  no  good  part  capable  of  severance  firom  the 
rest  of  the  affidavit     But  even  if  there  were,  the  learned 


(a)  6  Dowl.  526,  533. 
(6)  1  Har.  &  W.  365,  n. 
(c)  1  DowL  31S. 


id)  S  Dowl.  84S ;  S.  C.  7  M. 
&  W.  159. 
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Judge  had  no  jurisdiction  to  make  the  second  order.  He 
might  have  made  an  order  for  the  amount  properly  sworn 
to^  in  the  first  instance;  but  the  affidavit,  having  been 
already  used  for  the  larger  sum,  could  not  be  again  used 
in  support  of  a  second  order.  [Caunce  v.  Rigby{a)  was 
referred  ta] 
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IfALTAW. 


Wilde,  C.  J. — This  case  comes  before  the  Court  upon 
the  3rd  section  of  the  1  &  2  Vict  c.  110,  which  empowers 
a  Judge,  under  certain  circumstances,  to  make  an  order  to 
hold  a  party  to  bail.  At  common  law,  and  before  the 
passing  of  that  act,  a  capias  was  the  commencement  of  the 
action  ;  but  although  the  power  to  hold  to  bdl  was  restricted 
by  statute  to  cases  where  the  debt  was  sworn  to  be  of  a 
certun  amount,  a  capias  was  not  void  if  it  was  wrongly 
indorsed  for  too  large  an  amount  of  bail,  but  the  practice 
was,  to  apply  to  set  aside  the  capias  and  discharge  the 
defendant,  upon  his  entering  an  appearance  and  filing  com- 
mon bail  The  1  &  2  Vict.  c.  1 10,  has  made  a  writ  of  sum- 
mons, and  not  a  capias,  the  commencement  of  an  action : 
but  a  capias  may  now  be  issued  at  any  stage  of  the  cause 
to  prevent  the  plaintiff*s  losuig  his  debt  by  the  flight  of  his 
debtor.  Under  the  3rd  section  of  the  act  the  arrest  is 
made,  not  by  force  of  the  affidavit  stating  that  a  debt  of  a 
certain  amount  is  due,  but  by  the  order  of  the  Judge,  to 
whom  a  discretion  is  given — to  be  judicially,  and  not  arbi- 
trarily, exercised— -of  fixing  the  amount  at  which  the  party 
is  to  be  held  to  bail,  such  amount  not  exceeding  the 
amount  of  the  debt.  Formerly,  when  the  capias  was  the 
commencement  of  the  action,  the  affidavit  of  debt  was 
required  to  be  distinct;  and  in  acting  under  the  recent 
statute,  the  Courts  have  so  far  adhered  to  the  old  practice 
as  to  require  certmnty  in  the  affidavit  upon  which  an 
application  for  a  capias  is  made.     In  the  present  case  it 


(a)  3  M.  &  W.  67. 


726  CASES  ON  POINTS  OF  PRACTICB,   C.   P. 

1849.  appears  that  the  Judge,  in  the  first  instance,  ordered  the 
Cunuffk"  ^"'  ^  ^  indorsed  for  bail  to  the  amount  mentioned  in 
and  Another  the  affidavit  The  defendant  was  arrested ;  and  thereupon 
Maltabb.  he  applied  to  the  Judge  to  discharge  him  out  of  custody, 
on  the  ground  that  the  whole  amount  for  which  he  was 
arrested,  was  not  properly  sworn  to.  The  learned  Judge 
took  that  view  of  the  case  which  was  most  favorable  to  the 
defendant ;  and  thinking  that  the  affidavit  failed  to  shew  a 
good  cause  of  action  as  to  a  portion  of  the  demand,  ordered 
the  amount  of  bail  to  be  reduced  to  5S0L  The  defendant 
is  not  in  a  position  to  make  any  other  application  than 
such  as  he  might  have  made  to  the  Judge.  The  6th 
section  of  the  act  authorizes  the  Judge  or  the  Court  to 
discharge  such  order,  or  to  make  such  order  therein  as  to 
such  Judge  or  (/ourt  shall  seem  fit  The  Judge,  therefore, 
had  jurisdiction  to  make  the  order  to  bail  for  550L,  and 
we  see  no  reason  for  setting  it  aside.  It  was  not  denied 
during  the  argument,  that  a  party  who  is  arrested  and  held 
to  bail  for  more  than  is  due,  is  not  entitled  to  be  discharged, 
if  the  affidavit  shews  that  a  debt  was  due  for  which  an 
arrest  was  justifiable.  And  further,  it  was  not  disputed 
that  a  party  may  be  arrested  for  a  less  sum  than  that  for 
which  he  is  sued,  when  the  amount  for  which  he  is  arrested 
may  be  distinctly  and  with  sufficient  certainty  collected 
from  the  affidavit  to  be  due.  Now,  in  whatever  way  the 
affidavit  may  be  construed,  it  distinctly  shews  that  the 
plaintifis  have  a  good  cause  of  action  for  550L  But  it  is 
said  that  the  defendant  is  entitled  to  be  dischai^ged  alto- 
gether, because  he  has  been  arrested  for  a  larger  sum  than 
he  owed;  and  this  consequence  was  sought  to  be  deduced 
from  some  observations  made  by  Alderson,  B.,  in  Caunee  v. 
Siffby  (a\  which  do  not,  in  my  opinion,  warrant  the  argu- 
ment The  affidavit  in  that  case  shewed  the  existence  of  a 
debt  of  a  certain. amount,  as  to  which  there  was  a  sufficient 

(a)  3  M.  &  W.  67. 
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cause  of  action,  but  it  did  not  appear  what  amount  was        1849. 
indorsed  upon  the  writ;  and  what  the  learned  Judge  said      conIiffk 
was,  that  as  that  did  not  appear,  the  Court  would  not    •nd  Another 
assume  that  the  defendant  had  been  arrested  for  the  sura      Maltabs. 
mentioned  in  the  affidavit     When,  therefore,  that  Judge 
says  that  the  affidavit  was  valid,  provided  the  capias  was 
indorsed  with  only  the  smaller  amount,  it  is  not  to  be 
inferred,  as  has  been  contended,  that  he  considered  that  a 
party  would  be  entitled  to  be  discharged  altogether  fix)m 
custody,  if  the  capias  were  indorsed  with  a  larger  sum  than 
was  due.     Such  an  inference  is  not  warranted  by  the 
passage,  and  would  be  inconsistent  with  the  decided  cases. 
As  regards  the  affidavit  now  before  us,  nothing  has  been 
offered  by  the  defendant  against  the  conclusion  to  be  drawn 
from  it  that  550L  are  due  by  him ;  and  I  therefore  think 
that  the  order  of  Patteson,  J.,   was   properly   made   for 
that  amount 

CoLTBfAN,  J. — I  think  it  is  to  be  collected  from  the  cases 
decided  before  the  1  &  2  Vict  c.  110,  that  if  two  distinct 
causes  of  action  were  stated  in  the  affidavit  to  hold  to  bail, 
one  of  which  was  good  and  the  other  bad,  the  defendant 
was  entitled,  not  to  be  discharged,  but  to  have  the  bail 
reduced  to  the  amount  for  which  a  good  cause  of  action  was 
shewn.  This  case  occurs  under  the  3rd  section  of  the 
statute,  under  which  the  Judge  has  to  decide  two  things 
upon  the  materials  submitted  to  him,  viz. :  first,  whether  a 
debt  is  due;  and,  secondly,  whether  he  believes  that  the 
defendant  is  going  abroad.  If  these  two  matters  are  made 
out  to  his  satisfaction,  he  may  order  the  defendant  to  be 
held  to  bail  for  such  amount  as  he  may  think  fit  It  is 
possible,  however,  that  the  Judge  may  make  a  mistake: 
thus,  here,  he  ordered  the  defendant  to  be  held  to  bail  for 
too  large  an  amount  In  such  a  case,  the  6th  section 
empowers  the  party  arrested  to  apply  to  the  Judge  or  the 
Court  to  be  discharged  out  of  custody ;  and  enacts,  that  the 
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1849.       Judge  or  Court  may  discharge  him,  or  "make  such  other 

C^^^(^^    order  therein  as  to  such  Judge  or  Court  shaU  seem  fit" 

and  Anocber  That  provision  seems  to  me  to  give  the  Judge  authoii^  to 

M ALTA88.    vary  his  order  to  hold  to  bail,  as  he   has  done   in   the 

present  instance.     The  mistake  which  was  made   in  the 

first  instance  has  been  rectified;  the  defendant  has  obtained 

all  that  he  was  entitled  to,  and  this  rule  must,  therefore,  be 

discharged. 

Cresswell,  J. — I  am  of  the  same  opinion.  Assoming 
that  there  is  no  suflScient  statement  shewing  a  cause  of 
action  in  respect  of  the  SOOL  bill,  it  is  clear,  beyond  con- 
troversy, that  the  affidavit  shews  that  550/.  are  due  upon 
bills,  which  were  duly  presented,  and  of  the  dishonour  of 
which  notice  was  duly  given.  There  was,  therefore,  a 
sufficient  affidavit  to  hold  to  bail  for  55021,  and  the  Judge 
had  authority  to  issue  a  capias.  The  Judge  may,  indeed, 
have  committed  an  error  in  ordering  bail  to  be  taken  for  so 
much  as  105021 ;  but,  if  so,  the  6th  section  of  the  1  &  2  Vict 
c.  110,  points  out  how  the  error  is  to  be  remedied.  In  this 
case  the  course  there  pointed  out  has  been  pursued,  and 
the  remedy  obtained ;  that  is,  the  amount  of  bail  has  been 
reduced.  Hopkinsan  v.  Sakmbier  (a),  shews  that  where  a 
defendant  has  been  arrested  under  a  Judge's  order,  made 
upon  insufficient  affidavits,  he  must  not  ask  to  set  aside  the 
capias,  but  should  apply  to  discharge  the  order  under  which 
it  was  issued.  Jones  v.  CoUins{b)  overruled  the  older  cases, 
and  establishes,  that  a  person  may  be  arrested  and  held  to 
bail  for  the  smaller  sum,  which  is  properly  sworn  to.  It  is 
suggested,  that  there  is  a  distinction  between  an  arrest  ht 
the  smaller  sum  only,  and  an  arrest  in  the  first  instance  for 
the  whole  sum  mentioned  in  the  affidavit ;  and  that  that  dis* 
tinction  was  not  pointed  out  in  that  case.     I  do  not  think 

(a)  5  M.  &  W.  423 ;  S.  C.  7  Dowl.  493, 
(6)  6  Dowl.  526. 
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the  distinction  material ;  and  although  it  does  not  appear  to 
have  been  pointedly  adverted  to  in  Jime$  v.  Collins^  it  is 
difficult  to  suppose  that  it  was  not  before  the  Court,  as  it 
acted  upon  an  affidavit  under  which  the  defendant  had  been 
already  arrested  for  a  larger  sum  than  was  duly  sworn  to. 


1849. 


CUNLIFFS 

and  Another 

9. 
BfALTABS. 


WiLLiAMCf,  J. — I  entirely  agree.  I  think  the  order  of  my 
Brother  PatU^on  was  right  The  objection  was  quite  a 
technical  one,  even  before  the  1  &  2  Vict  c.  110,  and  since 
that  statute  it  is  much  more  so. 

Rule  dischai^ed. 


EASTER  TERM,    12   VICT. 

and  a  judgment  of  reversal  for  non  joinder  in  error  had 
been  given.  By  an  indorsement  on  the  back  of  the  record, 
it  appeared  that  the  reversal  was  by  consent 

Crompton^  for  the  defendant 

BasSi  for  the  plaintifls,  referred  to  Green  v.  fVatts  (a) ; 
BezaUel  Knights  case  (hi). 

The  arguments  used  are  sufficiently  stated  in  the  judg- 
ment of  the  Court 

Cur.  adv.  vulL 

CoLERiDOE,  J. — In  this  case,  upon  nul  tiel  record  replied 
to  a  plea  of  judgment  recovered,  the  record,  when  produced, 
shewed  a  judgment  reversed  in  error,  with  an  indorsement 
that  it  had  been  so  reversed  by  consent  The  judgment 
was  between  the  plaintifis  and  a  third  party.  Mr.  Cfrompton 
for  the  defendant,  admitted  the  general  rule,  that  to  pro- 
duce on  such  an  issue  a  judgment  reversed  on  error,  was 
equivalent  to  producing  no  judgment,  and,  therefore,  a 
failure  of  record ;  but  contended,  that  where  the  judgment 
was  between  one  of  the  parties  and  a  stranger,  and  the 
reversal  by  consent,  this  was  presumptively  fraudulent; 
that  the  defendant  could  not  by  anticipation,  even  if  he 
were  aware  of  the  fact,  allege  the  fraud  in  his  plea;  and,  if 
the  replication  were  merely  nul  tiel  record,  had  no  means 
of  alleging  it  in  his  rejoinder:  therefore  he  contended  that 
the  plaintiffs  should  have  replied  the  reversal,  to  which  the 
defendant  might  have  rejoined  the  fraud.  He  cited  no 
authority  for  this,  nor  have  I  been  able  to  find  any;  and 
as  a  judgment  reversed  is  simply  no  judgment,  it  is  very 
questionable  whether  such  a  replication  as  is  su^ested 
would  not  be  demurrable.     At  all  events,  in  the  absence 
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Bailey 
and  Another 

9, 
TUENEB. 


(a)  1  Ld.  Raym.  274. 

(b)  2  Id.  1014  ;  S.C.  1  Salk.  329. 
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1849.       of  any  authority  for  distinguishing  between  the  case  of 
^'^;;^   judgments  between  the  same  parties,  and  those  between 
and  Another    one  party  and  a  stranger,  and  not  seeing  that  there  is  any 
ToBNEB.      necessary  presumption  that  a  reversal  by  consent  is  frau- 
dulent, I  think  the  present  rule  must  prevail,  and,  accord- 
ingly, there  must  be  judgment  for  the  plaintifis. 

Judgment  for  the  Plaintiflb  {a). 


(a)  Crompton  afterwards  applied  for  and  obtained,  leave  to  amend, 
on  pajrment  of  costs. 


Walker  and  Another  v.  Hewlett. 

A  writ  of  sum-  J.  HIS  was  a  rule,  calling  upon  the  plaintifis  to  shew  cause 
wu  indoned  why  the  vmt  of  ca.  sa.  issued  herein,  should  not  be  set 
wide/m  sside,  and  the  defendant  be  discharged  out  of  custody,  on 
In  the  decUr     (lie  cnround  that  the  debt  for  which  he  had  been  arrested 

ration  the  ram  *=' 

claimed  was      was  under  20L 

Judgment  was  It  appeared  from  the  affidavits,  that  the  vmt  of  summons 
fM?^Sd^r  ^^  ^^  ^^^^  ^^  indorsed  for  the  sum  of  2t  19*.  lOJA  A 
ca.  sa.  issued,    declaration  was  filed  in  debt,  containing  a  count  for  goods 

I'bo  sum  m*  . 

serted  in  the  sold  and  delivered,  and  another  on  an  account  stated,  each 

rnlS^ii"^  for  20i  1*.,  and  the  aggregate  claimed  was  40£  2s.     There 

^u7  ^  "were  no  particulars  of  demand,  and  judgment  was  signed 

was  the  sum  by  de£Eiult.     The  judgment  stated  the  sum  recovered  to  be 

declaration ;  ^OL  2*.,  and  this  was  likewise  the  sum  stated  in  the  man- 

was^d^d  ^tory  part  of  the  writ  of  ca.  sa. ;  but  the  indorsement  on 

*o^«V  ?^'  the  writ  was  to  levy  the  sum  of  12L  only,  being  the  amount 

the  amount  of  of  the  debt  indorsed  on  the  writ  of  summons  and  the  costs. 

debt  and  costs. 

Hdd,  that 

this  was  a  case  in  which  "  the  sum  recovered"  did  not  exceed  20/.  within  the  meaning  of  the 

57th  section  of  7  &  8  Vict  c.  96 ;  and  the  Court  accordingly  set  aside  the  writ  of  ca.  sa.,  and 

ordered  the  defendant  to  be  discharged  out  of  custody. 

A  rule  nisi  to  set  aside  the  writ  of  ca.  sa.,  and  to  discharge  the  defendant  out  of  custody,  upon 
the  aboTC  ground,  need  not  be  drawn  up,  upon  reading  the  writ  of  ca.  sa. 
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Pearson  sliewed  cause.  There  is  a  preliminary  objection. 
The  rule  asks  to  set  aside  the  writ  of  ca.  sa. ;  but  is  not 
drawn  up  on  reading  it. 

Coleridge,  J. — The  defendant  has  not  got  the  writ  It 
is  in  the  hands  of  the  sheriff.  Besides,  the  ground  of  setting 
it  aside  is  not  any  defect  apparent  on  the  face  of  the  writ; 
and  it  is  not,  therefore,  necessary  that  the  rule  should  be 
drawn  up  on  reading  it 


1849. 


Walker 

and  Anotber 

9. 
HSWLETT. 


Pearson.  This  motion  is  founded  on  the  7  &  8  Vict  c.  96, 
s.  57,  which  enacts,  that  ^^  no  person  shall  be  taken  or  charged 
in  execution  upon  any  judgment  obtained  in  any  of  her  Ma- 
jesty's superior  Courts,"  &c.,  "  in  any  action  for  the  recovery 
of  any  debt  wherein  the  sum  recovered  shall  not  exceed  the 
sum  of  twenty  pounds,  exclusive  of  the  costs  recovered  by 
such  judgment"  And,  by  the  58th  section,  ^^all  persons 
in  execution  at  the  time  of  passing  this  act,  upon  any  judg- 
ment obtained  in  any  of  the  Courts  aforesaid  in  any  action 
for  the  recovery  of  any  debt  wherein  the  sum  recovered  shall 
not  exceed  the  sum  of  20L  exclusive  of  the  costs,"  &c.,  shall 
be  discharged  out  of  custody  upon  application  to  a  Judge. 
These  provisions  do  not  apply  to  the  present  case;  for 
here  the  sum  for  which  judgment  had  been  obtained  is  a 
larger  sum  than  20L  It  is  true,  that  the  amount  indorsed 
on  the  writ  of  summons  was  a  smaller  sum ;  but  the  cases  of 
Bmodiich  v.  Slaney  (a),  and  Jacquat  v.  Boura  (i),  shew  that 
if  the  sum  indorsed  is  not  paid  within  the  term  limited  by 
the  indorsement,  the  plaintiff  may  recover  a  larger  sum 
proved  at  the  trial.  The  defendant  should  havQ  pleaded  to 
the  action ;  and  not  having  done  so,  he  is  precluded  now  from 
disputing  the  correctness  of  the  amount  for  which  judgment 
has  been  obtained;  Philpot  v.  Asktt  (c).  After  judgment, 
the  Court  look  only  to  the  record.     It  is  not  sufficient, 


(a)  2  Bing.  N.  C.  142 ;  S.  C. 
2  Scott,  197 ;  4  Dowl.  140. 

(b)  5M.  &  W.  155;  S.C.tUv. 


nam,  7  Dowl.  331. 

(c)  2  Dowl.  669 ;  S.  C.  1  C, 
M.  &  R.  85. 
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Walkee 

and  Another 

o. 

HXWLIIT. 


therefore,  if  a  defendant  pleads  to  the  sum  contained  in  the 
particulars  of  demand ;  he  must  plead  to  the  sum  clmmed 
in  the  declaration ;  Roche  v.  Champain  (a).     In  Newton  v. 
Lord  Conyngham  {b\  the  Court  of  Common  Pleas  refused 
to  allow  execution  to  issue,  notwithstanding  a  writ  of  error; 
the  ground  of  error  being  the  award  of  a  writ  of  ca.  sa.  for 
the  costs  of  a  nonsuit  since  the  7  &  8  Vict.  c.  96,  s.  57 ; 
but  on  the  writ  of  error  being  afterwards  argued,  the  Court 
of  Exchequer  Chamber  decided   that  the  case    was  not 
within  the  statute,  and  that  the  writ  was  properly  issued. 
That  case  is  strongly  in  point     The  case  of  De  Medma 
V.  Grove  (c),  shews  that  no  action  would  lie  against  au 
execution  creditor,  or  his  attorney  for  issuing   a  &  & 
indorsed  to  levy  the  whole  sum  recovered  by  the  judg- 
ment; although,  to  the  knowledge  of  both,  it  bad  been 
partly  satisfied  by  payments;  unless  malice  and  want  of 
probable  cause  be  alleged  in  the  declaration,  and  proved. 


Lush,  in  support  of  the  rule,  was  not  called  upon. 

CoLERmoE,  J. — The  section  in  question  recites,  that  '^it 
is  expedient  to  limit  the  present  power  of  arrest  upon  final 
process,"  and  then  provides,  that  no  person  shall  be  taken  in 
execution,  ^^upon  any  judgment,"  &c.,  **  in  any  action  far 
the  recovery  of  any  debt  wherein  the  sum  recovered  shall 
not  exceed  the  sum  of  20L/*  exclusive  of  costs.  It  is  dear, 
upon  the  facts  of  this  case,  that  the  action  is  really  brought 
for  the  recovery  of  a  debt  of  2L  1 9s,  10^  The  plaintifia  in 
their  declaration,  however,  stated  the  sum,  as  they  might  do, 
as  a  sum  of  40£  2s* ;  and  it  is  contended  on  their  behalf  that 
in  order  to  see  what  is  ^^the  sum  recovered"  vrithin  the 
meaning  of  the  statute,  the  Court  can  look  only  to  the 
pleadings,  and  to  the  sum  mentioned  in  the  judgment,  and 
appearing  on  the  fitce  of  the  writ ;  and  cannot  inquire  into 


(a)  Ante,  vol.  6,  p.  121 ;  S.  C. 
1  Exch.  10. 


{b)  Ante,  vol.  5,  p.  762, 5,  ]!•(«}. 
(c)  10  Q.  B.  152. 
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what  was  the  sum  really  due.  This,  however.  I  think  is 
not  so.  If  it  were,  as  the  judgment  must  follow  the  sum 
stated  in  the  declaration,  and  the  writ  must  follow  the 
judgment,  in  all  actions  of  debt  in  which  a  judgment  by 
default  is  suffered,  the  plaintiff  might  contend  that  the 
section  would  not  apply,  and  the  object  of  the  act  be 
defeated.  I  therefore  think,  that  looking  at  the  substantial 
meaning  and  intent  of  the  statute,  which  is,  that  small 
sums  of  money  shall  not  be  recovered  by  means  of  im- 
jmsoning  the  person  of  the  debtor,  as  is  here  sought  to  be 
done,  this  case  comes  within  the  mischief  intended  to  be 
prevented;  and  that  the  rule  must,  therefore,  be  absolute. 
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Walkee 
and  Another 

9. 

Hewlett. 


Rule  absolute. 


Regina  v.  The  Justices  of  Surrey. 

A  RULE  nisi  had  been  obtained  in  Hilary  Term  last,  Ontbe  trial 
for  a  mandamus  to  the  justices  of  Surrey,-  commanding  ^^^^an  ' 
them  to  enter  continuances  and  hear  an  appeal  asainst  an  order  of  re- 

.  ^  mofal,  which 

order  of  removal  of  a  pauper  from  the  parish  of  Lambeth  had  been  en- 
to  the  parish  of  St  James's,  Clerkenwell.  respited  at  a 

The  following  facts  appeared  upon  the  affidavits.     The  ^?™®'j/**" 
order  of  removal  was  dated  on  the  17th  of  June,  1848,  and  objected  that 

notice  of  the 

served  on  the  11th  of  July.     The  pauper  was  removed  entry  and 
on  the  29th  of  August     On  the  17th  of  October,  the  S^JSi^^"* 
Michaelmas  Sessions  were  held,  at  which  the  appeal  was  ofthetession 

**  required  should 

entered  and  respited.      On  the  18th  of  December,  the  be  griven  to  the 

appellants  gave  notice  of  trial  of  the  appeal  at  the  next  hadnot been 

Epiphany  Sessions,  which  were  held  on  the  2nd  of  January,  Marions  enter- 

1849.     On  the  appeal  coming  on  to  be  heard,  the  respon-  *??*^.*^®^ 

refused  to  hear 
the  appeal.  Held,  that  the  giving  notice  of  the  entry  and  respite,  in  the  case  of  a  respited 
appeal,  was  a  concUtion  distinct  worn  and  in  addition  to  the  steps  required  by  law,  and  which 
the  sessions  had  no  right  to  impose ;  and  the  Gourt  granted  a  mandamai  commanding  the 
sessions  to  enter  continuances  and  hear  the  ^peal. 
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1849.       dents  objected  that  neither  by  a  distinct  notice,  nor  bj 

^^"^^jJ^P"^    service  of  the  order  of  respite,  nor  in  the  notice  of  trial 

f •  served,  had  they  received  any  notice  of  the  entry  or  respile 

SuauY.      of  the  appeal,  which  according  to  a  practice,  which  it  was 

sworn  had  been  followed  for  eighteen  years  at  the  Surrey 

Sessions,  the  appellants  were  bound  to  give.     The  sesnons 

entertained  the  objection,  and  refused  to  hear  the  ^>peaL 

The  present  rule  was  then  obtained ;  against  which. 

Otter  now  shewed  cause.  The  question  is,  whether  the 
sessions  may  refuse  to  hear  a  respited  appeal,  becaott  a 
rule  of  practice  at  the  sessions,  requiring  a  ten  days'  notice 
of  the  entry  and  respite,  has  not  been  complied  with.  The 
case  of  Rex  v.  Justicet  of  Norfolk{a\  seems  at  first  sight 
an  authority  against  theur  right  to  do  so.  There,  the  rule 
of  sessions  required  a  month's  notice  of  entry  and  respite 
to  be  given  to  the  respondents;  and  the  sessions  having 
refused  to  hear  an  appeal  on  the  ground  that  such  notice 
was  not  given,  this  Court  granted  a  mandamus  to  compel 
them  to  hear  it  That  case,  however,  may  be  considered 
as  virtually  overruled,  as  it  was  decided  upon  the  ground 
that  the  notice  of  a  respited  appeal  is  governed  by  the 
9  Geo.  1,  c.  7,  s.  8 ;  and  it  has  since  been  held,  in  the  case 
of  Rex  V.  The  Justices  of  Monmouthshire  (b),  that  that 
statute  only  applies  to  the  first  sessions  afler  executing  the 
order  of  removal,  and  that  the  Court  will  not  interfere 
with  the  discretion  of  the  magistrates  at  the  second,  as  to 
adjournment,  if  it  is  in  furtherance  of  a  reasonable  practice. 
In  Reff,  V.  jT/ltf  Justices  of  Montgomeryshire  {c\  the  practice 
of  the  sessions  required  twenty-eight  days'  notice  of  the 
trial  of  respited  appeals  to  be  given;  and  where  that  practice 
had  been  acted  upon,  this  Court  refused  to  interfere.  Where 
a  rule  of  practice  at  sessions  is  not  unreasonable,  this  Court 
will  not  interpose  to  control  the  discretion  of  the  sessions  in 

(a)  5  B.  &  Ad.  990 ;  S.  C.  8  N.         (6)  3  DowL  306. 
&  M.  55.  (c)  Anie^  voL  3,  p.  119. 
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enforcing  it;  Reg.  v.  The  Jvatices  of  Peterborough  {a).  In 
Bex  V.  The  Justices  of  Staffordshire  (6),  which  case  will 
probably  be  relied  on  by  the  appellants,  the  notice  to  be 
given  to  the  justices  was  unnecessary  and  useless;  and, 
therefore,  the  practice  was  unreasonable.  Here  the  practice 
is  not  unreasonable,  for  when  the  first  sessions  after  the 
removal  of  the  pauper  have  passed  by,  and  no  notice  of 
the  entry  and  respite  of  an  appeal  has  been  given,  the 
respondents  may  fairly  presume  that  the  justices  at  the 
subsequent  sessions  will  not  permit  the  appeal  to  be 
entered. 


1849. 


Reoina 

9. 

Juftioesof 

SUKBEY. 


PashJey  and  Chamockj  in  support  of  the  rule.  The  case 
last  referred  to  is  a  strong  authority  in  support  of  this  rule. 
There  the  practice  of  the  sessions,  when  appeals  were  to 
be  tried  agcunst  convictions  or  orders  of  justices  out  of 
sessions,  except  orders  of  removals,  was  to  require  that 
notice  of  appeal  should  be  served  on  each  of  the  justices 
making  the  order;  and  this  Court  held  that  the  sessions 
had  no  power  to  make  such  a  rule  of  practice.  Lord 
Denmasij  C.  J.,  in  giving  judgment,  says,  '*  the  sessions 
have  no  right  to  introduce  a  new  condition  of  appeal, 
which  is  not  in  the  act  of  Parliament''  In  Rex  v.  The 
Justices  of  Salop  (c),  the  question  was,  whether  a  parol 
notice  of  appeal  against  an  order  of  bastardy  was  sufficient ; 
and  Bayley^  J.,  in  giving  judgment,  says,  **  we  cannot  say 
that  a  notice  in  writing  is  necessary,  where  it  is  not  required 
to  be  in  writing  by  the  clause  in  the  statute,  which  directs 
a  notice  to  be  given.  An  appeal  is  usually  allowed  by 
statute  on  certain  conditions ;  and  when  one  of  those  con- 
ditions is,  that  the  party  appealing  shall  give  a  notice  of 
his  appeal,  it  would  be  to  add  a  further  condition,  if  we 
were  to  hold  that  such  notice  must  be  in  writing."    In 


(a)  Ante^  p.  512.  &  M.  477. 

{b)  4  A.  &  E.  842;  S.  C.  6  N.         (c)  4  B.  &  A.  626,  9- 

VOL.  VI.  B  B  B  D.   &   L. 


cAflBS  OK  mms  or  rmentM,  a.  & 


Bey.  V.  ArtKet  of  Ae  Wat  Sid!Mf(a),  the  qandoa 
whether  the  wgeionB  gsoM  eatabfiah  ■■  a  role  of  p 
that  no  appoal  aganut  ma  order  of  removal  txnld  be 
ttntuB  the  origioal  ordM*  woe  filed;  and  Mr.  Jiwde 
rid^  was  of  optoioD  that  thej  ooold  not.  Hia  Lo 
in  giving  jodgment,  siys,  <■  I  agree"  **  that  the  aemo 
DO  rig^  to  make  a  inle  of  law  hj  creating  such  a  co 
of  appeal"  Hie  ewe  of  Btg.  t.  7^  JwAxs  of 
gomtryihire  (b),  which  has  been  cited,  is  riitHiTtg" 
The  statute  Teqmres  onlj  that  a  reasonable  Dotioe  of 
shall  be  given,  and  the  Court  held  that  a  practice  re 
twentf-eight  days'  notice  was  not  so  nnreaaonabli 
induce  this  Coort  to  interfere.  It  is  so  much  a  m 
coorae  to  enter  md  respite  at  the  first  sessions  al 
grievance,  and  to  try  only  at  the  second,  that  the  i 
denlB  ooold  not  really  have  been  misled ;  and  if  the; 
tM>t,  Rat  T.  The  hthabttmOa  of  Lambeth  (e)  shews  th 
sesnons  m^ht  to  have  heard  the  appeaL  Thei 
namerous  cases  dted  in  Be^.  v.  7^  Jiatiet$  ^ 
gomeryshire,  to  shew  that  this  Court  will  review  the  pi 
of  the  Coort  of  quarter  sesaioDi^  if  it  is  nnreastuiabk 
the  same  effect  are  the  cases  of  Rex  v.  The  Jnitieet 
fFat Ri&iff(d);  A«$r.  v.  Z>uim («),  per  Lord  l>nnnait, 
and  Beg.  r.  7%:  JtuHoet  of  Suttex  (/).  [They  n 
also  to  Beg.  v.  The  Juliee*  »f  •SbnMraefaUrv  (7).] 


Car.tHh.  I 


EbIi^  J. — hi  this  case  the  appeal  had  been  entere 
respited,  and  all  the  notices  required  by  the  genen 
had  been  given.    Bat  a  notice  of  the  respite  of  the  1 


(s)  3  a  a  705, 716- 
((}  Anlt,Yi^3,p.  119. 
(c)  3  D.  &  R.  340.    Bat  RM 
Re*  T.  Jattieet  </  Emot,  3  CbaU 


(d)  5B.&Ad.e6ri  S.< 
&  M.  757. 

(e)  13  A.  AeE.S99,61G. 
(/)  9  Dowl.  135. 

(y)  Amte,  voL  4,  p.  741- 
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required  by  the  practice  of  the  sessions  in  this  county  had 
not  been  given,  and  on  that  ground  the  hearing  of  the 
appeal  was  refused. 

From  Itex  v.  Norfolk  (a)  I  collect,  that  the  power  of 
making  rules  of  practice  in  respect  of  hearing  an  appeal 
does  not  extend  to  the  creation  of  a  condition  distinct  from 
and  in  addition  to  the  steps  required  by  law,  and  to 
authorize  the  refusal  of  a  hearings  if  such  condition  be  not 
performed. 

The  notice  of  respite  now  in  question  appears  to  be  such 
a  condition.  It  follows  that  the  appeal  ought  to  have  been 
heard,  and,  therefore,  the  nile  must  be  absolute. 
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RjIGINA 

9. 

Justices  of 

SUBREY. 


Rule  absolute. 


(a)  5  B.  &  Ad.  990. 


Welchman,  Administratrix,  &c.  v.  Sturgis. 

M  HIS  was  a  rule,  calling  upon  the  defendant  to  shew  a  defendant 
cause  why  the  sum  of  155£  28.  2 A,  paid  into  (yourt  by  the  arrested  ujwn 
defendant  in  this  cause,  in  lieu  of  special  bail,  should  not  be  ?  ^  of  capias 

'  *  ^     ^  issued  under 

paid  out  of  (3ourt  to  the  plaintifiTs  agent  in  this  cause,  the  i  &  2  Vict 
plaintiff  having  recovered  judgment  for  the  sum  of  1942^,  was  discharged 
damages  and  costs:  and  why  the  plaintiff  should  not  be  S^^*^ 
paid  the  costs  of  and  occasioned  by  this  application  out  of  indorsed  on 
such  sum  of  155L  2s.  2d.y  the  residue  being  applied  towards  gether  with 
the  satisfaction  of  the  damages  and  costs  recovered  in  this  into  the  hands 
cause.  2!>*!f  '^®^- 

afterwards 
paid  into  Court,  together  with  a  further  sum  of  102L  for  costs  in  lieu  of  special  bail,  pursuant  to 
the  7  &  8  Geo.  4,  c.  7 1,  s.  2.  The  plaintiff  obtained  a  verdict  in  the  action  for  a  sum  less  than 
the  sum  indorsed  on  the  writ,  and  for  which  the  defendant  was  held  to  bail ;  but  which,  together 
with  the  costs  in  the  action,  connderably  exceeded  the  amount  paid  in  for  debt  and  costs :  Held^ 
that  the  plaintiff  was  entitled,  under  the  7  &  8  Qeo.  4,  c.  71,  s.  2,  to  have  the  whole  amount 
paid  over  to  him ;  and  not  merely  the  sum  for  which  he  had  recovered  a  verdict,  together  with 
20/.  for  costs. 

B   B  B   2 
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1 849.  It  appeared  upon  the  affidaviu,  that  the  defendan 

y^^j^^j^jl^    been  arrested  at  the  suit  of  the  plaintiff,  uoder  th 
o.  Vict,  c  110,  s.  3;  the  sum  iadorsed  upon  the  wii 

IS5L  2i.  2d,,  and  lOL  for  costs,  was  depowted  in  th 
of  the  sheriff  of  firiatol,  and  afterwards  the  furthei 
lOL  was  paid  into  Court  for  further  costs,  in  lieu 
fecting  special  bail  At  the  trial  of  the  cause 
Monmouth  Spring  Assizes^  1849,  the  pluntiff,  it  a] 
had  a  verdict  entered  for  95L  11«.  2dl;  and  fioa]  ji 
was  dul;  signed  on  the  25th  of  April,  1 849,  for  1 94 
the  costs  and  damages  in  the  cause.  The  costsof  tl: 
amounted  to  about  lOOil,  and  the  question  auw  wasi, 
the  plaintiff  was  entitled  to  have  the  whole  sum  pal< 
him,  or  only  the  sum  for  which  he  had  obtained  a 
together  with  the  sum  of  201,  which  had  been  ps 
Court  for  the  costs. 

Keating  shewed  cause.  By  the  4th  section  of  the 
Vict,  c  110,  a  defendant  arrested  upon  a  capias 
under  the  Srd  section,  ma;  deposit  the  sum  indorsed 
writ,  together  with  lOl,  for  costs, "  according  to  the  | 
practice  of  the  said  superior  Courts ;  and  all  subseque 
ceedings  as  to  the  putting  in  and  perfecting  special  I 
of  making  deposit  and  payment  of  money  into  Court,  i 
of  putting  in  and  perfecting  special  bail,"  "  sball  be  aco 
to  the  like  practice  of  the  said  superior  Courts,  or  i 
thereto  as  the  circumstances  of  the  case  will  admit." 
7  &  8  Geo.  4,  c.  7 1,  s.  2,  after  reciting  that,  by  the  43  ( 
c  46,  a  defendant  might  be  dischai^ed  from  arrest 
depositing  in  the  hands  of  the  sheriff  the  sum  iodon 
the  writ,  sod  that  it  was  expedient  to  extend  its  prov 
it  is  enacted,  that  "  it  shall  be  lawfrd  for  such  defe 
instead  of  putting  in"  "  special  bail  in  the  action,  aco 
to  the  course  and  practice  of  the  Court,  to  allow  the  a 
depouled  with  the  sheriff,"  &c.,  *'  together  with  the 
tional  sum  of  10^,  to  be  paid  into  Court  by  such  deff 


Storgis. 
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as  A  further  security  for  the  costs  of  the  action,  to  remain  1849. 
in  the  Court  to  abide  the  event  of  the  suit"  The  section  wblchmam 
goes  on  to  provide,  that  **  in  case  judgment  in  the  said 
action  shall  be  given  for  the  plaintiff,  he  shall  be  entitled, 
by  order  of  the  Court,  upon  motion  made  for  that  purpose, 
to  receive  the  said  money  so  remaining  in,  or  so  deposited 
or  paid  into  the  Coiut  as  aforesaid,  or  so  much  thereof  as 
will  be  sufficient  to  satisfy  the  sum  recovered  by  the  judg- 
ment and  the  costs  of  the  application."  It  is  submitted, 
that  as  the  Legislature  only  requires  that  the  sum  of  20/. 
altogether  should  be  paid  in  by  way  of  securing  the  costs  of 
the  action,  it  means  to  limit  the  plaintiff's  claim  upon  the 
amount  paid  into  Court  in  respect  of  costs  to  that  sum. 
To  give  a  contrary  construction  to  the  act  of  Parliament 
would  be  to  hold  out  a  strong  temptation  to  plaintiffs  to 
make  false  affidavits  of  the  amount  due  to  them,  in  order  to 
cover  the  costs  as  well  as  the  debt  sought  to  be  recovered. 

Gray,  in  support  of  the  nJe,  was  stopped  by  the  Court 

Coleridge,  J. — It  seems  to  me  that  the  words  of  the 
statute  7  &  8  Geo.  4,  c.  71,  s.  2,  are  to  be  looked  to  in  order 
to  decide  this  case,  and  that  they  are  sufficient  That 
section  says,  that  the  money  so  paid  in,  with  the  additional 
sum  of  lOL,  is  '^to  remain  in  the  Court  to  abide  the  event 
of  the  suit ;"  and  that  "  in  case  judgment,"  &c,  "  shall  be 
given  for  the  plaintiff,"  then  he  is  to  receive  the  money  so 
paid  in,  *^  or  so  much  thereof  as  will  be  sufficient  to  satisfy 
the  sum  recovered  by  the  judgment  and  the  costs  of  the 
application."  It  makes  a  distinction  between  *^the  sum 
recovered  by  the  judgment"  and  "  the  costs  of  the  applica- 
tion ;"  and  I  therefore  think,  that  the  costs  of  the  action 
were  intended  to  be  included  in  the  former  sum,  and  that 
the  plaintiff  is  entitled  to  them  as  well  as  to  the  costs  of  this 
application.     The  rule  must  be  absolute. 

Rule  absolute. 


CA8EB  <»l   POINTS  Of  FftACTtCB,   Q.   B. 


D'Ebbo  o.  Schmidt. 

[In  the  fuU  Ctntrt.     Ctxam  Pattenm,  J.  (a),  Wighi 
and  Erie,  J.^ 

Wkwei  ClEASBY  mored    for   a   rule   absolute    in    i 

defenduit,  .  1.         .  .  .  -.      - 

who  bM  piid     instaDce,    directing    that    the    monej    paid     in 

CumMTl^     defendant  in  this  action  in  lieu  of  bail,  should 

""^^'Si^      out  to  him;  he  having  obtained  a  judgment  as  ir 

wardiobuini     B  nonsult  against  the  pluntiff.     The   only   que: 

whether  it  ought  to  be  a  rule  absolute  in  the  finit  i 

As  error  cannot  be  brought  on  a  judgment  as  in  c 

milder  *o  d^     nouBuit,  it  IS  uot  easy  to  see  what  cause  could  be  si 

piislad,  out  of 

Coon  to  him,     a  rule  ni^  only  were  granted.     In  Grant  t.  tViUi 

«  rile  1^  ooIt.  '^  true,  it  was  held  that  such  a  rule  ought  to  be  a  i 

only  (c).    But  in  the  subsequent  case  of  Hlate  v.  Ur 

the  Court  of  Exdiequer  granted  a  nde  absolute  in 

instance.     The  case  of  Vale  v.  Ganter(e)  shews  ti 

applicaUoD  cannot  be  included  in  the  rule  for  judgi 

in  case  of  a  nonsuit.     An   application  has  been  n 

Mr.  Justice  Coleridge  in  the  Bail  Court,  to  grant  l 

in  this  form ;  but  his  Lordship  referred  the  applici 

the  full  Court 


Eble,  J. — I  understand  froin  Mr.  HiU  (the  clerL 
rules),  that  this  point  was  raised  some  time  ago  be 
Brother  Patteson  in  the  Bail  Court,  and  that  he  < 
that  it  oi^ht  to  be  a  rule  nisi  only;  and  that  sin 
time,   that  decision    has   been   acted  on   in    thb 


(a)  Lord  Denman, 
abKDt  from  iUneBS. 

(b)  4  Dowl.  581. 

(c)  See  alto  Sym 


C.  J.. 


5  BiDg.  3Cg  t  S.  C.  2  ] 


(d)  8  Dowl.  302. 

(e)  g  Dowl.  106. 
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Judgments  are  sometimes  irregularly  signed;  and  it  is  1849. 
but  right  that  a  party  should  have  an  opportunity  of  d'Emo 
shewing  cause  before  the  money  is  paid  out  of  Court  Schmidt 

Patteson,  J.,  and  Wiquthan,  J.,  concurred. 

Per  Curiam. 

lluic  nisi. 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABATEMENT. 

See  NoM- Joinder  of  Co-dbpbmdants. 
Plea,  11. 

ABROAD  (PARTY  RESIDING). 
See  Limitations  (Statute  of),  2. 

ACCOMMODATION,  BILL  OF 
EXCHANGE. 

See  De  Injuria,  (Replication  of). 

AFFIDAVIT. 

See  Attachment,  1. 

Bail  (Affidavit  to  hold  to). 
Married  Woman  (Acknowledg- 
ment of). 
Non-Joinder  of  Co-defendant. 
Practice,  1. 

AFFIDAVIT  (DATE  OF). 

1.  An  affidavit  stated  the  date  of 
an  event,  as  "  the  19th  of  this  pre- 
sent month  of  January."  Held,  that 
the  jurat  might  he  looked  to,  to  see 
that  the  month  of  January,  1849,  was 
intended.  Craig  and  Another  v.  Lloyd, 

487 

2.  An  affidavit  in  support  of  a 
motion  to  set  aside  a  judgment  for 
irregularity,  stated  that  the  judgment 
was  signed  "this  day.*'     Held,  that 


the  jurat  of  the  affidavit  might  be 
looked  to  in  order  to  fix  the  date. 
Holmes  v.  The  London  and  South 
Western  Railway  Company.  {In  the 
fuU  Court),  536 

AFFIDAVIT  (TITLE  OF). 

Affidavits  in  support  of  a  motion 
to  compel  an  attorney  to  pay  over 
money  which  he  has  received  as  at- 
torney in  a  cause,  may  be  entitled  "  in 
the  matter  of  the  attorney,"  and  need 
not  be  entitled  in  the  cause.  In  re 
Wood,  Genu,  One,  ^c.,  154 

AGGRAVATION  (MATTER  OF). 
See  Declaration,  1. 

AMENDMENT. 

See  Reference  (Order  of),  2. 
Writ  of  Error. 

1.  At  nisi  prius,  proof  being  given 
of  a  promise  by  the  plaintiff  to  marry 
the  defendant,  the  Judge  allowed  the 
consideration  to  be  amended,  by  add- 
ing the  words  *'  and  would,  within  a 
reasonable  time  after  her  arrival  there, 
marry  the  defendant  :*'  Held,  that  the 
amendment  was  authorized  by  the 
3  &  4  Wm.  4,  c.  42,  s.  23,  and  that 
the  fact  of  the  amendment  curing  a 
defect  which  would  otherwise  render 
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AMENDMENT. 


APPEAL. 


the  declaration  bad  in  arrest  of  judg- 
ment, was  no  objection  to  its  being 
made.     Harvey  v.  Johnston,  120 

2.  A  declaration  by  indorsee  against 
drawer  of  a  bill  of  exchange,  averred 
presentment  to,  and  non  payment  by, 
the  acceptor.  The  defendant  pleaded 
a  traverse  of  the  presentment^  and  tixtt  | 
he  had  had  no  notice  of  dishonour. 
Upon  the  trial,  it  was  proved  that  the 
acceptor  had  died  before  the  bill  be- 
came due ;  that  the  drawer  was  his 
executor,  and  that  the  holder  had 
called  at  the  residence  of  the  acceptor, 
and  seeing  the  drawer,  who  informed 
him  of  his  being  the  executor  of  the 
acceptor,  had  presented  the  bill  to 
him. 

Held,  first,  that  the  Judge  had  pro- 
perly allowed  the  declaration  to  be 
amended,  by  striking  out  the  aver- 
ment of  presentment,  and  substituting 
a  statement  of  the  death  of  the  ac- 
ceptor, of  the  defendant  being  his 
executor,  and  presentment  to  the  de- 
fendant as  executor. 

And,  secondly,  that  the  defendant 
had,  as  drawer,  sufficient  notice  of 
dishonour.     Cauni  ▼.  Thompson^  621 

APOTHECARY. 

An  apothecary  may  sue  for  medical 
attendance  and  medicines  supplied 
within  ten  miles  of  the  city  of  London, 
although  his  certificate  of  qualification 
in  terms  restricts  his  authority  to  prac- 
tise to  England  and  Wales,  except 
the  city  of  London,  and  ten  miles  from 
it.     Young  v.  Geiger,  337 

APPEAL. 

1.  A  party  claiming  an  exemption 
from  a  highway  rate,  should  appeal 
against  the  rate ;  and  if  he  has  al- 
lowed the  time  limited  for  appeal  to 
expire,  he  cannot  set  up  the  claim  to 
exemption,  as  an  answer  to  a  rule 
under  the  11  &  12  Vict.  c.  44,  s.  5, 
calling  upon  the  justices  to  issue  a 
distress  warrant  for  levying  upon  his 
goods  the  sum  of  money  alleged  to  be 
due  from  him  in  respect  of  that  rate. 


The  Surveyors  of  the  Highways  in  the 
Parish  of  Bletchingdon  v.  //.  Peyton 
and  H.  Styles^  Esquires,  and  the  Rev* 
Thos.  Band,  288 

2.  A   former    decision    upon   the 
merits  in  favour  of  the  putative  father, 
is  an  answer  to  an  application,  by  the 
xno^er  of  a  bastard  child,  for  an  order 
of  maintenance,  under  the  7  &  8  Vict 
c.  10  L  s.  3;  but  the  petty  sessions, 
and  the  quarter  sessions  on  appeal, 
have  jurisdiction  to  inquire  whether  or 
not  such  former  decision  was,  in  point 
of  fact,  come  to  ;  and,  if  the  proof  in 
their  estimation   fails,    to    make  the 
order;  and  this  Cpiirt  will  not  inter- 
fere to  review  their  decision,   being 
upon  a  question  of  fact  within  their 
jurisdiction. 

On  an  appeal  against  an  order  of 
maintenance,  the  appellant  raised  a 
preliminary  objection  to  the  jurisdic- 
tion of  the  petty  sessions  to  make  the 
order  ;  and  upon  its  being  overmled, 
declined  proceeding  further  with  the 
case:  Hdd,  that  the  sessions  were 
justified  in  confirming  the  order,  with- 
out hearing  further  evidence,  notwith* 
st^ding  the  8  &  9  Vict  c  iO,  s.  6. 
Regina  v.  WUUam  Robinaon,  295 

3.  A  parish,  upon  whom  an  order 
of  removal  was  served,  appealed 
against  the  order.  On  the  appeal 
coming  on  to  be  heard,  the  appellants 
were  called  upon  to  prove  the  order  of 
removal,  which,  according  to  the  prac- 
tice of  the  sessions,  they  were  bound 
to  do,  but  which  they  could  not  do,  as 
the  original  order  had  not  been  served, 
but  only  a  copy,  and  they  had  given 
no  notice  to  produce  the  original,  so 
as  to  admit  secondary  evidence  of  it. 
The  sessions  accordingly  dismissed 
the  appeal.  On  the  following  day, 
the  paupers  were  removed ;  upon 
which  the  appellants  again  appealed, 
and  on  the  appeal  coming  on  to  be 
tried,  and  being  found  to  be  against 
the  same  order  as  the  former  appeal, 
the  sessions  dismissed  it  on  that 
ground.  Held,  on  motion  for  a  man- 
damus to  compel  the  sessions  to  hear 
the  appeal,  that  the  sessions,  acting 
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upon  a  reasonable  practice  in  their 
Court,  were  entitled  to  dispose  of  the 
first  appeal,  after  the  hearing  was 
entered  upon  ;  and  having  done  so, 
that  there  was  no  further  right  of 
appeal  on  the  removal  of  the  pauper. 
Regina  v.  Justices  of  Peterborough^  5 1 2 
4.  On  the  trial  of  an  appeal,  against 
an  order  of  removal,  which  had  been 
entered  and  respited  at  a  former  ses- 
sions, it  was  objected  that  notice  of 
the  entry  and  respite,  which  the  prac- 
tice of  the  session  required  should  be 
given  to  the  respondents,  had  not 
been  given.  The  sessions  entertained 
the  objection,  and  refused  to  hear  the 
appeal.  Held^  that  the  giving  notice 
of  the  entry  and  respite,  in  the  case  of 
a  respited  appeal,  was  a  condition  dis- 
tinct from  and  in  addition  to  the  steps 
required  by  law,  and  which  the  ses- 
sions had  no  right  to  impose ;  and  the 
Court  granted  a  mandamus  command- 
ing the  sessions  to  enter  continuances 
and  hear  the  appeal.  Regina  v.  The 
Justices  of  Surrey t  735 

APPEARANCE. 

See  Irregularity. 

APPEARANCE  (Sec.  Stat.) 

1 .  During  Term,  the  Court  alone, 
and  not  a  Judge  at  Chambers,  has 
power  to  authorize  the  plaintiff  to 
enter  an  appearance  for  the  defendant 
after  distringas.  Ross  v.  Gandell,  698 

2.  Actual  personal  service  of  the 
writ  of  summons  must  be  effected  in 
order  to  obtain  leave  to  enter  an  ap- 
pearance for  the  defendant,  sec.  stat. 
Christmas  v.  Eicke,  156 

ARBITRATION. 

1.  An  incorporated  company  were 
served  with  a  writ  in  debt.  An 
attorney  on  their  behalf  entered  an 
appearance  for  them,  and  consented 
to  a  Judge*s  order  to  refer  *'  the  claims 
of  the  plaintiff  in  the  action'*  to  arbi- 
tration. When  the  parties  were 
before    tlic    arbitrator,    the    plaintiif 


adduced  evidence  of  a  claim  of 
10,307/.  05.  Irf.,  which  was  included 
in  his  particulars,  but,  to  the  proof  of 
which,  objection  was  made  on  behalf 
of  the  defendants,  on  the  ground  that 
it  was  a  claim  for  unliquidated  da- 
mages. The  arbitrator  received  the 
evidence,  and  made  his  award  for  a 
sum  of  14,000/.  odd,  including  the 
above  sum.  The  appointment  of  the 
attorney  was  not  under  seal,  but  it 
appeared  that  the  company  had  notice 
of  the  proceedings  taken  by  the  at- 
torney, and  had  not  interfered. 

On  a  rule  under  the  1  &  2  Vict, 
c.  110,  s.  18,  calling  upon  the  com- 
pany to  pay  the  sum  awarded :  Held^ 
that  the  question  before  the  arbitrator 
having  been  whether  the  sum  in  dis- 
pute was  one  of  '*  the  claims  of  the 
plaintiff  in  the  action,'*  and  he  having 
decided  that  it  was,  his  decision  on 
this  matter  was  final;  and  that  the 
proper  course  for  the  company  to  have 
pursued  was  at  once  to  have  applied 
to  a  Judge  to  revoke  the  submission, 
on  the  ground  that  the  arbitrator  was 
exceeding  his  authority ;  and  that  not 
having  done  so,  they  were  bound  by 
his  decision. 

Held  also,  that  the  company  having 
notice  of  the  proceedings,  and  not 
having  interfered,  were  estopped  from 
contending  that  the  attorney  was  not 
duly  appointed  under  seal,  or  that  he 
had  no  authority  to  refer.  FavieU  v. 
The  Eastern  Counties  Railway  Com- 
pany, 54 

2.  An  arbitrator,  who  had,  under 
the  usual  power  conferred  by  an  order 
of  reference,  on  several  occasions  en- 
larged the  time  for  making  his  award, 
permitted  the  period  of  the  last  en- 
largement to  pass  without  a  further 
enlargement ;  the  Court  held  that  it 
had  power  under  the  3  &  1  Wm.  4, 
c.  42,  8.  39,  still  further  to  enlarge 
the  time  for  the  arbitrator  to  make  his 
award.     Leslie  v.  Richardson,        91 

3.  By  an  order  of  a  learned  Judge, 
a  cause  was  referred  to  two  arbitrators, 
and  in  the  event  of  their  disagreeing, 
to  an  umpire,  with  power  to  examine 
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the  parties  to  the  suit.  The  day 
fixed  for  making  the  award  was  the 
20th  of  April.  That  period  was  sub- 
sequently enlarged  by  consent  to  the 
10th  of  October.  On  the  24th  of  July, 
the  defendant  died.  On  the  17th  of 
October,  by  an  order  of  a  Judge,  the 
time  limited  for  the  arhUraiors  to 
make  their  award  was  extended  to  the 
7th  of  NoTember.  The  umpire^  on 
the  6th  of  November,  made  an  award 
in  fiiTOor  of  the  plaintiffl  On  motion 
made  on  the  last  day  but  two  of  Mi- 
chaelmas Term  to  set  aside  the  Judge's 
order  for  enlarging  the  time:  Held^ 
too  late. 

SendfUf  that  the  Judge  had  the 
power  to  make  the  order  of  enlarge- 
ment, notwithstanding  the  time  for 
making  the  award  had  expired,  and 
one  of  the  parties  to  the  submission 
had  died. 

Semble  also,  that  the  award,  though 
made  by  the  umpire^  was  valid. 
Bowen  ▼.  WilUamsy  235 

4.  Where  an  award  directed  that  A. 
should  pay  whatever  sums  B.  should 
be  compelled  to  pay  in  respect  of  a 
certain  bill  of  exchange,  the  Court 
refused  a  rule  nisi  for  an  attachment 
against  A.  for  non  payment  of  what 
B.  stated  he  had  been  compelled  to 
pay;  and  refused  also  a  rule  under 
1  &  2  Vict  c.  110,  s.  18,  calling  on 
A.  to  shew  cause  why  he  should  not 
pay  that  sum.  Graham  v.  D*Arcy,  385 

5.  A  general  verdict  was  taken  for 
the  plaintiff  on  all  the  issues  in  an 
action,  subject  to  a  reference  of  that 
and  another  cross  action  between  the 
same  parties,  in  which  issue  bad  not 
been  joined,  with  power  to  the  arbi- 
trator to  make  "  an  award  or  certifi- 
cate." The  arbitrator  delivered  two 
papers,  containing  two  certificates  for 
the  two  causes :  Held,  on  motion  to 
set  aside  the  certificates,  that  it  might 
be  intended  that  the  papers  were  made 
at  the  same  time ;  and,  if  so,  they 
would  be  one  instrument,  containing 
the  decision  of  each  cause,  written  on 
separate  paper  for  the  purpose  of  being 
applied  to  the  separate  causes. 


By  an  order  of  reference  at  nisi 
prius,  a  general  verdict  was  found  for 
the  plaintiff  in  a  cause  in  which  there 
were  several  issues,  subject  to  the 
award  or  certificate  of  an  arbitrator, 
"  the  costs  of  the  cause  to  abide  the 
event,"  and  the  arbitrator,  by  his  cer- 
tificate, directed  that  the  verdict  found 
should  stand,  and  the  damages  be 
reduced  to  a  certain  sum :  HeU  on 
motion  to  set  aside  the  certificate,  tbst 
a  specific  finding  on  each  issue  was 
not  necessarv. 

Where  a  Judge's  order,  msde  by 
consent  of  the  parties,  in  a  cause  m 
which  it  was  not  clear  that  issues  had 
been  joined,  authorized  '*  fiinal  judg- 
ment or  judgment  as  in  case  of  non- 
suit, to  be  signed  by  the  plaintiff  or 
defendants,  as  the  case  may  be,  or  in 
such  manner,  or  upon  such  terms,  as 
may  be  decided  by  the  award  or  cer- 
tificate of  the  arbitrator;'*  the  Court 
refused,  on  motion  to  set  aside  a  cer- 
tificate of  the  arbitrator  "that  final 
judgment  should  be  signed  for  the  de- 
fendants in  this  cause,"  as  being  un- 
certain, and  not  specifically  disposing 
of  the  issues.  In  re  an  Arbitration^  be- 
tween  WiUiam  Smith    and  Another, 
plainiiffsy  and  Henry  Reece^  defend' 
antSy  and  between  Henry  Reece,  plain- 
tiff, and  WiUiam  Smith  and  Another, 
defendants,  520 

6.  Bv  a  deed  of  arbitration  between 
S.  L.  and  J.  S.,  after  reciting  that 
J.  S.  had  committed  trespasses  upon, 
and  worked  the  coal  of  certain  mines 
belonging  to  S.  L.,  it  was  referred  to 
two  arbitrators  to  award  what  amount 
should  be  paid  by  J.  S.  for  these  in- 
juries ;  "the  costs  and  charges  of  the 
agreement,  and  the  costs,  &c.,  of  and 
attending  or  incident  to  the  arbitra- 
tion or  award,  including  the  payment 
to  be  made  to  the  said  referees  and 
their  umpire,"  &c.,  "  to  be  borne  and 
paid  by  J.  S.,  and  to  be  awarded  ac- 
cordingly." The  award  found  the 
amount  to  be  paid  by  J.  S.  for  the 
value  of  the  injuries  to  be  888^  5s. ; 
and  that  the  costs  incident,  &c.  to 
the  award,  "  including  the  payment 
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to  be  paid  to  as  the  said  referees, 
amounting  in  the  whole  to  the  sura 
of  ii6L  Ids.  4d.,  should  be  paid  by  the 
said  J.  S.  to  Mr.  J.  O.,  at  the  office 
of,"  &c.,  "  on  the  delivery  of  this  our 
award."  There  was  no  mention 
made  as  to  the  costs  of  the  agreement 
of  reference.  A  rule  having  been  ob- 
tained, calling  on  J.  S.  to  shew  cause 
why  he  should  not  pay  the  sum  of 
888^  5«. :  Held,  that  it  was  no  an- 
swer that  the  costs  of  the  agreement 
of  reference  were  not  included  in  the 
award ;  or  that  the  costs  of  the  re- 
ference and  the  award  were  awarded 
in  one  sum ;  or  that  they  were  awarded 
to  a  stranger:  as  the  damages  were 
clearly  separable  from  the  costs ;  and 
the  award  might  be  enforced  as  to  the 
former,  without  reference  to  the  latter. 
Where  the  time  for  making  an 
award  had  been  duly  enlarged,  but 
by  mistake  appeared  in  the  recital  of 
the  award  to  have  been  enlarged  after 
the  time  for  doing  so  had  expired : 
Held,  no  ground  for  refusing  to  en- 
force the  award.  In  re  an  Arbitration^ 
between  Samuel  Lloyd  the  Younger, 
and  Others,  and  Joseph  Spittle.  In 
re  an  Arbitration  between  Samuel  Ad- 
dison and  Joseph  Spittle,  531 

ARGUMENTATIVE  TRAVERSE 

See  Landlord  and  Tenant. 
Plea,  3,  9. 

ARREST. 

See  Privilege  from  Arrest. 
Sheriff. 

ARREST  OF  JUDGMENT. 

See  Amendment,  1. 

Declaration,  2,  3,  7. 
Replevin. 

ASSIGNEES  OF  BANKRUPT. 

See  Bankrupt  (Assignees  of). 
Estoppel. 

ATTACHMENT. 
See  Arbitration,  4. 
1.  Where  there    are   several    de- 


fendants in  an  action,  and  it  is  sought 
to  attach  the  plaintiff  for  non  payment 
of  costs,  the  affidavit  denying  the  pay- 
ment must  be  made  by  idl  the  de- 
fendants. ManweU  v.  Thompson  and 
Others,  91 

2.  An  attachment  will  not  be 
granted  against  an  attorney  for  dis- 
obedience to  a  rule  of  Court,  ordering 
him  to  deliver  his  bill  of  costs  within 
a  time  named,  unless  a  demand  be 
first  made  of  him  for  his  bill  by  one 
of  the  persons  to  whom  he  is  by  the 
rule  ordered  to  deliver  it.  In  re 
CattUn,  566 

ATTORNEY. 

See  Affidavit  (Title  of). 
Arbitration,  1. 
Attachment,  2. 
Bailiff  (Fees  of). 
Lien. 

Reference,  Order  of,  (Au- 
thority TO  consent  to),  1  • 
Replication,  1,  5. 

1.  The  6  &  7  Vict.  c.  73,  s.  26, 
disables  an  attorney,  who  is  uncerti- 
ficated, from  suing  only  for  fees,  re- 
ward, or  disbursement  for  any  busi- 
ness, matter,  or  thing  done  by  him  as 
an  attorney  or  solicitor  in  some  suit 
or  proceeding  in  one  of  the  Courts 
mentioned  in  the  act;  and  not  for 
business  done  which  has  no  reference 
to  such  suits  or  proceedings.  Rich" 
ards  V.  Lord  Suffield,  22 

2.  The  attorney  of  the  plaintiff  has 
no  authority  to  order  the  dischaige  of 
the  defendant  out  of  custody  upon 
final  process,  upon  any  other  terms 
than  those  of  payment  of  debt  and 
costs. 

Therefore,  where  the  plaintiff's  at- 
torney, upon  the  defendant  paying  a 
portion  of  the  debt,  and  giving  a  war- 
rant of  attorney  to  secure  the  balance, 
directed  the  sheriff  to  discharge  him 
out  of  custody,  which  the  sheriff  ac- 
cordingly did :  Held,  that  the  sheriff 
was  liable  as  for  an  escape.  Connop 
V.  ChaUis  and  Another,  48 
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ATTORNEY  (BILL  OF  COSTS). 

1.  A  solicitor  was  employed  in  a 
purchase  under  a  decree  of  the  Court 
of  Chancery,  in  a  cause  of  '  Hancock 
V,  Round.'  His  hill  to  his  client  was 
headed  '  Yourself  v.  Round/  hut  in- 
dorsed '  Hancock  r.  Round/  and  con- 
tained a  numher  of  items,  none  of 
which  specifically  referred  hy  name  to 
the  cause,  or  to  the  Court  in  which 
the  business  was  done,  but  all  ap- 
peared to  be  descriptive  either  of  con- 
yeyancing  business,  or  of  business 
done  in  tihe  Courts  of  the  Lord  Chan- 
cellor and  Vice  Chancellor,  and  the 
offices  of  the  Accountant  General  and 
Masters. 

Heldy  that  by  reasonable  intend- 
ment, the  names  of  the  cause  and  of 
the  Court  in  which  the  business  was 
done,  sufficiently  appeared.  Sargent 
9.  Gannon^  691 

2.  In  an  action  on  an  attorney's 
bill  against  a  member  of  a  managing 
committee  of  a  railway  company,  a 
delivery  of  a  signed  bill  to  another 
member  of  the  managing  committee 
at  his  residence,  is  not  a  sufficient 
deliyery  under  the  6  &  7  Vict.  c.  73, 
8.  37.  Edwards  and  Others  v. 
Lawless^  105 

3.  An  attorney's  bill  of  costs  hav- 
ing been  referred  to  taxation,  certain 
items  were  objected  to  before  the 
Master,  on  the  ground  that  the  at- 
torney at  the  time  those  items  were 
incurred,  was  uncertificated ;  and  the 
Master  accordingly  disallowed  them : 
Held,  that  the  Master  acted  rightly  in 
disallowing  the  items,  and  that  it  was 
no  ground  for  reviewing  the  taxation. 
In  re  Angell,  Gent,,  One,  S^c.       144 

4.  A  provisional  committee,  of 
which  defendant  was  an  active  mem- 
ber, was  formed  in  August,  1845,  to 
establish  a  railway  company.  An 
office  was  taken  for  the  business  of 
the  company  in  M.  Street,  and  regis- 
tered in  November,  1845,  and  a  brass 
plate  was  affixed  to  the  door  with  the 
title  of  the  company  engraved  on  it. 
The  scheme  was  abandoned  on  the 


5th   of  January,   1846,  from   which 
time  the  defendant  ceased  to  attend 
at  the  office,  or  to  intermeddle  with 
the  affiiirs  of  the  company ;  but  a 
sub-committee,    composed    of    other 
persons  than  the  members  of  the  pro- 
visional committee,  was  appointed  to 
wind  up  the  affiurs  of  the  company. 
On  the  28th  of  September,  1846,  the 
plaintiff,  a  local  attorney  eniploycxi  by 
the  provisional  committee,  left  his  bill 
in  the  hands  of  a  clerk  at  the  office  in 
M.  Street,  upon  the  door  of  whidi  the 
brass  plate  continued  fixed.     The  bill 
was  headed  and  directed  to  the  pro- 
visional committee. 

Qtuere,  whether  such  a  delivery  was 
a  delivery  to  the  defendant  "  at  his 
place  of  business  ?" 

Send)le,  per  WUde,  C.  J.,  and  WO- 
Hams,  J.,  that  it  was  not ;  and  per 
CoUman,  J.,  and  Maule,  J.,  that  it 
was.     Blandy  v.  De  Bmrgh,         412 

5.  In  an  action  on  an  attorney's 
bill,  after  verdict  for  the  plaintiff  on 
an  issue  joined  of  no  signed  bill  de- 
livered to  the  defendant:  Held^  that 
proof  of  delivery  of  a  bill  of  costs  by 
an  attorney  to  the  servant  of  the  de- 
fendant at  his  dwelling-honse,  was 
sufficient.     McGregor  v.  Keiley^  635 

ATTORNEY  GENERAL. 
See  Pbactice,  1. 

AWARD. 

See  Arbitration. 

Rule  for  Payment  op  Money, 
(Under  1  &  2  Vict,  c.  110, 
s.  18). 

BAIL,   (AFFIDAVIT  TO  HOLD 

TO). 

1 .  An  affidavit  of  debt  to  hold  to 
bail,  stated  that  the  defendant  was  and 
still  is  indebted  to  the  plaintiff  in  the 
sum  of  337^1  part  of  which  being  the 
amount  of  the  debt  and  part  the 
amount  of  the  costs  paid  in  an  action 
brought  against  him  by  the  indorsee 
of  a  bill  of  exchange,  drawn  by  E.  H. 


BAIL,  Sec. 
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B.,  which  he  had  accepted  for  the  ac- 
commodation of  the  defendant  on  his 
request  conveyed  through  the  said 
£.  H.  B.  or  his  clerk  :  Held,  that  the 
affidavit  was  sufficient.  Stratton  v. 
Matthews,  229 

2.  If  the  affidavit  to  hold  to  bail 
shew  a  good  cause  of  action  as  to  part 
only  of  the  amount  for  which  the  de- 
fendant has  been  arrested,  and  the 
valid  portion  of  the  affidavit  be  sepa- 
rable from  the  defective  part,  the  Judge 
has  power  under  the  1  &2  Vict.  c.  1 10, 
8.  6,  to  make  a  second  order  upon  the 
same  affidavit,  reducing  the  sum  for 
which  the  defendant  is  to  give  bail,  to 
the  amount  of  the  debt  properly 
sworn  to. 

An  affidavit  to  hold  to  bail  stated 
that  the  defendant  owed  the  plaintiff 
a  balance  of  1050^,  upon  four  bills  of 
exchange,  as  to  one  of  which,  however 
for  500^,  it  did  not  disclose  a  good 
cause  of  action.  The  defendant 
having  been  arrested  for  the  larger 
sum,  applied  to  the  Judge  to  be  dis- 
charged, on  account  of  the  defect  in 
the  affidavit  as  to  the  said  bill.  The 
Judge  refused  the  application,  but 
ordered  that  the  amount  of  bail  should 
be  reduced  by  the  said  sum  of  500/. 
Held,  that  the  Judge  had  power  to 
make  the  second  order,  and  that  the 
original  affidavit  was  sufficient  to 
audiorize  him  to  make  it.  Cunliffe 
and  Another  v.  Maltass,  723 

3.  Where  an  affidavit  to  obtain  a 
Judge's  order  for  arrest  under  the 
1  &  2  Vict.  c.  110,  s.  3,  stated  the 
debt  to  be  on  "  a  bill  of  exchange," 
and  the  declaration  was  on  a  "  foreign 
bill  of  exchange  ;"  the  Court  refused, 
on  motion,  to  discharge  the  bail,  on 
the  ground  of  variance.  Phillips  v, 
Don,  527 

BAIL, MONEY  DEPOSITED,  (IN 
LIEU  OF). 

1 .  A  defendant  having  been  arres- 
ted upon  a  writ  of  capias  issued  under 
1  &  2  Vict.  c.  110,  s.  3,  was  dis- 
charged upon    paying    the    amount 


indorsed  on  the  writ,  together  with 
10/.  for  costs,  into  the  hands  of  the 
sheriff.  That  sum  was  afterwards 
paid  into  Court,  together  with  a  fur- 
ther sum  of  10/.  for  costs  in  lieu  of 
special  bail,  pursuant  to  the  7  &  8  Geo. 
4,  c.  7 1 ,  s.  2.  The  plaintiff  obtained  a 
verdict  in  the  action  for  a  sum  less 
than  the  sum  indorsed  on  the  writ, 
and  for  which  the  defendant  was  held 
to  bail ;  but  which,  together  with  the 
costs  in  the  action,  considerably  ex- 
ceeded the  amount  paid  in  for  debt 
and  costs :  Held,  that  the  plaintiff 
was  entitled,  under  the  7  &  8  Geo.  4, 
c.  71)  s.  2,  to  have  the  whole  amount 
paid  over  to  him  ;  and  not  merely  the 
sum  for  which  he  had  recovered  a 
verdict,  together  with  20/.  for  costs. 
Welchman,  Administratrix,  i^c,  v. 
Sturgis,  739 

2.  Where  a  defendant,  who  has  paid 
money  into  Court  in  lieu  of  bail  to  the 
action,  afterwards  obtains  a  judgment 
as  in  case  of  a  nonsuit,  a  rule  to  pay 
the  money  so  deposited,  out  of  Court 
to  him,  is  in  this  Court  a  rule  nisi 
only.     D'Ehro  v.  Schmidt,  742 

BAILIFF  (FEES  OF). 

The  attorney,  and  not  the  client,  is 
the  party  liable  in  an  action  brought 
by  a  sheriff's  officer  to  recover  the 
amount  of  execution  fees  for  an  arrest 
under  a  ca.  sa.,  made  by  the  direction 
of  the  attorney.     Mailc  v.  Mann,  42 

BAILMENT. 
See  Declaration,  11. 

"  BALANCE  OF  ACCOUNT." 

See   Costs,  (Suggestion  to   de- 
prive Plaintiff  of),  8. 

BANKING  COMPANY. 

See  Scire  Facias. 

BANKRUPT. 

To  an  action  against  the  sheriff  for 
an  escape,  Held,  on  special  demurrer. 
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CASE,  &C. 


that  it  was  a  good  plea  under  the  5  &  6 
Vict.  c.  122,  B.  23,  that  a  fiat  had 
issued  under  which  the  prisoner  had 
been,  by  the  proper  Court,  dedared 
bankrupt,  that  he  had  been  arrested 
while  returning  from  his  surrender, 
and  that  on  the  production  of  his 
summons  duly  signed,  the  defendant 
had  discharged  him  ;  without  averring 
that  he  had  been  duly  declared-  bank- 
rupt 

The  words  "  such  bankrupt"  in  the 
5  &  6  Vict  c.  122,  s.  23,  mean  the 
party  so  adjudged  bankrupt ;  a  bank- 
rupt de  &cto,  even  though  he  be  not 
a  bankrupt  de  jure.  Norton  v. 
Walker,  204 

BANKRUPT,  (ASSIGNEES  OF). 

See  Several  Counts. 

Upon  a  feigned  issue  directed  at  the 
instance  of  the  sheriff,  between  the 
assignees  of  a  bankrupt  and  an  exe- 
cution creditor,  the  assignees  must 
rely  on  their  own  title,  and  are  not 
entitled  to  set  up  the  jus  terdi. 

Upon  such  an  issue  it  is  not  com- 
petent for  the  assignees  to  deny  that 
the  goods  were  seized  by  the  sheriff 
by  virtue  of  the  defendant's  writ 
Belcher  and  Others,  Assignees  of 
Brown,  a  Bankrupt  v.  Patten,       370 

BANKRUPT  (REPRESENTA- 
TION  MADE  BY). 

See  Estoppel. 

BANKRUPTCY. 
See  Notice  of  Act  of  Bankruptcy. 

BILL  OF  EXCHANGE. 

See  Corporation. 

Costs  (Suggestion  to  deprive 

Plaintiff  of),  1. 
County  Court. 
Ds  Injuria  (Replication  of). 
Plea,  2,  6,  8,  9,  12. 
Replication,  2,  4. 

Drawn  by  a  corporation,  and  in- 


dorsed by  them  not  under  seal.  HaU" 
fax  and  Others  v.  Lyle,  424 

BILL    OF   EXCHANGE    (AC- 
CEPTANCE OF). 

See  Plea,  6,  9. 

BILL  OF  EXCHANGE  (PLEA 
OF  PAYMENT  OF). 

See  Plea,  8. 

BONA  FIDES. 
See  Notice  of  Action. 

BOND. 
See  Declaration,  4. 

BREACH  (SUFFICIENT). 
See  Declaration,  4,  6,  8,  9. 

BREACHES  (SEVERAL). 
See  Declaration,  8. 

BROKER'S  BOOK. 
See  Inspection  of  Documents. 

CALLS  (ACTION  FOR). 
See  Pleas  (Pleading  several),  3. 

CALLS  (SET-OFF  FOR). 
See  Joint  Stock  Company,  6. 

CAPIAS  (WRIT  OF). 
See  Declaration,  7* 

CAPIAS  AD  SATISFACIENDUM. 

See  Discharge  of   Defendant 
(Under  7  &  8  Vict  c.  96,  s.  57). 
Writ,  2. 

CASE,  ACTION  ON  THE, 
(AGAINST  SHERIFF), 

See  Distress. 

Ferrt,  Right  to. 


COMMON  CARRIERS. 


CASUAL  EJECTOR  (JUDG- 
MENT AGAINST). 


CERTIFICATE. 

See  Abbitraiiok,  5. 

CERTIORARI. 

1.  A  Judge  has  power,  under  the 
90th  section  o(  the  9  &10  Vict.  c.  95, 
(County  Courts'  Act),  to  order  a  writ 
of  certiorari  to  issue  upon  an  ex  parte 
application.     Sgmaadt  v, Dinudale,  I? 

2.  An  application  for  a  certiorari  to 
remove  an  action  of  replevin  from  a 
County  Court  into  one  of  the  superior 
Courts  at  Westminster,  under  the 
9  &  10  Vict.  c.  95,  s.  121,  should  be 
made  to  a  Judge  at  Chambers,  and  not 
to  the  full  Court     Boaen  v.  Evatu, 

193 

3.  A  certiorari  to  bring  up  a  case 
from  the  sessions,  was  issued  in  De- 
cember 1848,  on  an  affidavit  of  due 
service  of  notice  on  two  magistrates, 
sworn  to  have  been  present  at  the 
time  the  order  was  made.  A  rule  nisi 
to  quash  the  order  of  sessions  was  ob- 
tained on  the  8th  of  May  in  Easter 
Term,  1649,  the  return  to  the  certio- 
rari being  filed  nearly  at  the  same 
time.  A  rule  nisi  to  quash  the  certio- 
rari on  affidavits  denying  the  presence 
of  one  of  those  magistrates,  was  ob- 
tained in  Michaelmas  Term,  1849: 
Held,  too  late.  Regiaa  v.  The  7n- 
habilanU  of  Baiingitoke,  303 

CHRISTIAN  NAME. 
See  Plea,  8. 


See  NoiicB  of  Act  of  Bankbdptcv. 

COMMON  CARRIERS. 

See  Plia,  7. 


CORPORATION.         758 
CONDITION  OF  BOND. 
See  Declabatiok,  4. 

CONSENT  RULE. 
See  Ejectuzvt,  2. 

CONSIDERATION. 

See  Dbclabation,  5. 
Plea,  a. 

CONVERSION. 
See  Declaration,  1. 

COPY. 
See  Deed,  (Proof  of). 

COPYRIGHT,  (ACTION  FOR 
INFRINGEMENT  OF). 

The  16th  section  of  the  Copyright 
Act  (5  &  6  Vict.  c.  45),  which  requires 
a  defendant  intending  to  set  up  the 
title  of  a  third  person,  to  the  copyright 
alleged  to  have  been  infringed,  to 
specifj-,  in  the  notice  of  objection,  the 
name  of  such  person,  ice,  precludes  B 
defendant  who  has  omitted  to  ^ve 
such  notice,  from  taking  such  objection 
even  where  it  arises  upon  the  plain- 
liflf's  evidence.  Leader  and  Another 
V.  Pwday,  408 

CORPORATION. 

£ee  ArbitbatIon,  1. 
Bill  of  Exchahoe* 
Plea,  9. 
In  a  declaration  against  ■  corpora' 
tion,   it  is  sufficient  to  describe  the 
defendants  by    their  corporate   title, 
without  stating  how  they  were  incor- 
porated. 

A  declaration  which  describes  the 
defendants  as  a  "company,"  impliedly 
alleges  that  the  company  is  a  corpora- 
tion. Wooljy.  The  City  SUam  Boat 
Company,  606 
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COSTS. 


COSTS. 

See  Bau^  (Moxet  Depositkd  nr 
Lieu  or),  1. 
Joist  Stock  Cokfakt,  4. 


Statkg  Pkocxxdixgs,  2,  4. 

1.  If  the  amoant  of  monej  paid 
into  Coozt  br  the  defimdant,  exceed 
4as.,  the  plaintiff  b  entitled  to  his 
eosts ;  althoi^  the  Jndge,  at  the  trial, 
certifies  that  the  jar;  haTe  '*  foond  a 
Terdiet  tor  !«.  and  no  more."  Rick^ 
mrdM  T.  Bimek^  3^4 

2.  Tlie  mle  that  a  party  to  entitle 
himaelf  to  hare  the  costs  of  witnesses 
allowed  oo  taxation,  most  hare  pie- 
▼iouslj  acfnallT  paid  them,  applies  as 
well  to  the  case  of  a  plaintiff  who  sues 
»  toKiak  pauperis,  as  to  that  of  any 
other  plaiBtifil 

Aa  order  was  made  in  the  usual 
fcnn  wider  Reg.  Gen^  Hilary  Term, 
4  Wm.  4,  Pt.  1,  r.  20,  that  the  costs 
of  prorii^  certain  documents  not  ad* 
mitted  by  the  defendant,  and  which 
should  '*be  proved  at  the  trial  to  the 
wtiiifiction  of  the  Jndge  or  other  pre- 
sidii^  officer,  certified  by  his  indorse- 
ment  theieoii,**  shoo.d  be  paid  by  the 
ddendant,  in  any  e  rent.  At  the  trial, 
in  eooseqiKnee  of  the  admission  of  the 
ddendant's  counsel,  the  docnmenU 
were  boC  proved,  and  no  certificate 
was  grren.  HeU,  on  motion  to 
review  the  taxation,  that  the  Master 
acted  r^Uy  in  refusing  to  allow  the 
costs  of  witnesses  to  prove  the  doen- 
ments. 

HM  also,  that  the  plaintiff  having 
£idled  in  the  action,  was  not  entitled 
to  the  eosts  of  a  witness  whose  evi* 
dence  was  applicable  to  an  issue  on 
which  he  succeeded,  but  who  was  also 
called  to  support  one  on  which  he 
failed.     Frttwkcn  v.  R^er^  617 

S.  Adclendant  obtaining  judgment 
as  IB  case  of  a  nonsuit,  is  entitled  to 
his  eosts  in  the  cause,  although  his 
only  plea  was  a  plea  of  payment  of 
n»ooey  into  Cooit.  licLmm  ▼.  PkSU 
Upt^  €97 


COSTS,  (BILL  OF). 

See  Attachmsbtt,  2. 

ArroEanrr,  (Box  or  CosnV 

COSTS,  (SECURITY  FOR). 


COSTS,  {SUGGESTION  TO  DE- 
PRITB  PLAINTIFF  OF). 


1.  Ob  am  appUeatiofO   to  cbkt  a 
soggestioB  OB  the  loU  to  dcfcwe  a 
plaintiff  of  costs  under   the  9 kit 
Vict.  c.  95,  s.  129,  it  iscmly 
that    the    affidavit    slfeoold 
the  exceptioos  in  the   iSSth 
and  if  the  plaintiff  relies  ob  the  ok 
comii^  within  die  |»oTisioiis  of  soae 
other  section  which  would  except  it 
from  the  operation  of  the  129ih 
tioo,  it  is  for  him  to 
and  the  delendant  need  not 
it  in  the  first  inUanre. 

If  a  reasonable  doubt  exists,  upon 
the  affidavits,  as  to  the  fisct  whe^cr 
the  case  comes  within  the  119lh  see* 
tion  or  not,  the  Court  will  pcnait  ^ 
suggestion  to  be  entered ;  leaving  the 
plainfiff  to  traverse  or  dtmmx  to  iL 

Qm^tre^  if  actions  on  biDs  of  ex- 
change under  20L  are  within  the  jnm- 
diction  of  the  County  Courts.  Budtr 
V.  Carweyy  45 

2.  In  order  to  entitle  b  cirfrndist 
to  enter  a  suggestion  under  dB 
London  Coimty  Court  Act,  10  &  11 
Vict.  c.  Ixxi.  s.  1 15,  it  is  neeesaiy 
that  the  affidavits  supportiBg  the  ap> 
plication  should  describe  the  partieu- 
lars  of  the  residence  of  the  deiendsat 
at  the  time  of  the  action  beh^  fafxx^bt; 
and,  therefore,  an  afiBdavit  naody 
stating  that  the  defendant  dwelt  m  die 
dry  of  London,  without  giving  the 
particulars  of  his  address^  was  held 
in>officient.  Pelenmm  an^  AmUker 
V.  DariSf  79 

S.  In  an  action  brought  in  this 
Court  OB  a  taOor*s  bill,  uuder  tOL  it 
^>peared  that  the  plaintiff  resided  Mi 
canied  ob  his  huMBf-m  uithiB  At 
junidictioB  of  the 


COSTS.  &c. 


co-tenant.  Ac. 
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Court;  that  the  defendant  resided 
within  that  of  Brompton,  and  carried 
on  his  business  within  that  of  West- 
minster. The  bill  consisted  of  twenty- 
one  items.  As  to  three  of  these,  the 
orders  fur  them  were  given,  and  the 
goods  delivered  at  the  defendant's 
residence,  and  the  work  done  at  the 
plaintiff's  residence.  As  to  ten  others, 
the  orders  were  given  and  the  goods 
delivered  at  the  defendant's  place  of 
business,  and  the  work  done  at  plain- 
tiff's residence.  And  in  one  case, 
both  the  order  was  given,  the  work 
done,  and  the  goods  delivered  at 
plaintiff's  residence :  Held,  that  these 
items  were  so  connected  as  to  form 
but  one  cause  of  action ;  that  one 
item  having  arisen  within  the  juris- 
diction of  a  County  Court,  the  cause 
arose  "  in  a  material  point"  within  that 
jurisdiction  ;  that  the  Superior  Court 
had  no  concurrent  jurisdiction  under 
the  9  &  10  Vict,  c  95,  s.  128;  and 
that,  therefore,  the  case  came  within 
the  129th  section,  which  deprives  the 
plaintiff  of  costs.   Wood  v.  Perry,  194 

4.  To  deprive  the  plaintiff  of  costs 
under  the  9  &  10  Vict  c.  95,  s.  129, 
it  is  necessary  that  a  suggestion  should 
be  entered  on  the  roll ;  for  which 
purpose  the  defendant  must  shew 
affirmatively  by  affidavit  that  the  plain- 
tiff does  not  come  within  any  of  the 
exceptions  specified  in  the  128th  sec- 
tion.    Brooker  v.  Cooper,  199 

5.  The  Court  will  not  grant  leave 
to  enter  a  suggestion  on  the  roll  to 
deprive  a  plaintiff  of  costs  under  the 
9  &  10  Vict  c.  95,  s.  129,  after  judg- 
ment and  execution,  and  while  the 
judgment  is  still  subsisting.  The 
proper  course  to  pursue  is  to  move  to 
set  aside  the  judgment  and  execution, 
and  then  to  enter  a  suggestion.  Soames 
and  Another  v.  Cooper,  238 

6.  A  defendant  is  entitled.to  enter 
a  suggestion  to  deprive  the  plaintiff  of 
costs  under  the  9  &  10  Vict.  c.  95,  s. 
129,  upon  making  out  a  primd  facie 
ease,  which  is  not  denied  by  the 
plaintiff. 

[Since  overruled  by  the  Common 
Pl^  in  Batter  Term,  1850.    See 


Kirby  v.   Hickson,   1  L.  M.   Sc  P., 
parts]. 

Upon  making  absolute  a  role  for 
entering  a  suggestion,  the  Court  will 
not  give  costs,  as  the  suggestion  may 
be  traversed.  Hayter  and  Another  v. 
Fiah,  855 

7.  The  affidavit  in  support  of  a 
rule  for  entering  a  suggestion  to  de- 
prive the  plaintiff  of  costs  under  the 
County  Courts*  Act,  must  shew  that 
the  case  does  not  fall  within  the  three 
exceptions  in  the  128th  section  of  the 
County  Courts  Act  Dodd  v.  Wigley, 

558 

8.  Where  the  debt  for  which  the 
plaintiff  sues  in  the  superior  Courts 
exceeds  20^.,  but  the  amount  is  re- 
duced below  that  sum  by  a  set-off,  the 
defendant  is  not  entitled  to  enter  a 
suggestion  to  deprive  the  plaintiff  of 
costs  under  the  Countv  Courts'  Act. 
Woodhams  v.  Newman,  683 

9.  The  129th  section  of  the  County 
Courts*  Act,  which  deprives  a  plaintiff 
of  costs  if  a  verdict  be  found  for  him 
for  less  than  201.  in  contract,  or  5/.  in 
tort,  only  applies  to  cases  where  a 
verdict  has  been  found  upon  the  trial 
of  the  cause. 

Therefore,  where  a  defendant  suf- 
fered judgment  by  default,  and  the 
jury  upon  a  writ  of  inquiry  assessed 
the  damages  at  40#. 

Held,  per  Wilde,  C.  J.,  Coltman,  J., 
and  fVUUams,  J.,  {Cresswell,  J.,  dis- 
sentiente,)  upon  demurrer  to  a  sugges- 
tion entered  by  defendant  to  deprive 
plaintiff  of  costs,  that  the  plaintiff  was 
entitled  to  his  costs.  Reed  v.  Shrub^ 
sole,  707 

10.  An  affidavit  stating  that  the 
plaintiff  did  not  dwell  more  than 
twenty  miles  from  the  defendant,  but 
dwelt  within  twenty  miles  from  the 
defendant,  that  is  to  say,  at  A.  B.,  is 
insufficient  to  support  a  rule  for  enter- 
ing a  suggestion  to  deprive  the  plaintiff 
of  costs  under  the  County  Courts*  Act. 
Johnson  v.  JVard^  720 

CO-TENANT  (CONSENT  OF). 

See  DxcLA&ATiON,  9. 
G  c  c  2 
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DECLARATION. 


DECLARATION. 


COUNTY  COURT. 

See  Ceetioraei,  I. 

Com  (Suggestion  to  depute 

pLAiKTirr  or). 
PKOHnmoic. 
Repletix. 

Bills  of  exchange  are  within  the 
jurisdietkNi  of  the  County  Courts 
esUblisbed  by  the  9  &  10  Vict*  c  95. 

Whether  the  service  of  a  writ  of 
summoiis  issuing  oat  of  the  County 
Court  b  good,  is  a  matter  peculiarly 
fer  the  decision  of  the  Judge. 

A  summons  issued  under  section  60, 
9  &  10  Vict.  c.  95,  "  by  leave  of  the 
Court,**  need  not  sUte  on  the  (ace  of 
it  that  it  was  so  issued.  Watert  ▼. 
HmmdUf^  88 

COURT  OF  EXCHEQUER. 
See  Retekue  Mattebs. 

COVENANT  (ALTERNATIVE). 
See  Declaeatiok,  6. 

COVERTURE  (PLEA  OF). 
See   Plea,  1 1. 

DAMAGES    (PLEA     TO     DEBT 

AND). 

See  Declaration,  10. 

DATES  (MATERIAL). 

See  Videlicet. 

DEBT, 
^ee  Deciaeatiok,  10. 

DECLARATION. 

See    CORPORATIOK. 

Practice,  2. 
SciEE  Facias,  4. 
Seteeai.  Courts. 
SHEEirr. 

1 .  To  a  declaration  in  trespass  for 
breaking  and  entering  the  plaintiff's 


house,  and  taking  and  carryinf:  i 
his  goods  and  chattrls  then  l 
in  the  same,  and  conTertiiig  and 
posing  thereof  to  the  defendaati* 
the  delendants  pleaded  a  justifie 
of  the  entry,  that  the  dwelliBg4 
was  the  freehold  of  T.  P.,  and 
they  entered  as  his  serrants,  aoc 
cause  the  plaintiff's  goods  wen 
cumbering  on  the  close,  they  res 
them  off  to  a  conveniexit  dist 
Held^  on  special  demarrer,  tha 
allegation  in  the  declaratiaii  d 
couTersion  of  the  goods  was 
matter  of  aggraTation,  and  thii 
plea,  therefore,  was  not  bad  for 
ting  to  justify  iL  Pratt  t.  Pt^ 
Others^ 

2.  Where  the  maker  of  a  note 
it  payable  to  his  own  order,  an 
dorsed  it  in  blank,  it  was  held 
the  instrument  was  not  a  promi 
note  negotiable  under  the  st 
3  &  4  Ann.  c  D,  s.  I  ;  but  thi 
the  indorsement,  the  holder  obt: 
a  right  of  action  against  the  mi 
and,  therefore,  where  a  dedar 
described  such  an  instrument 
**  promissory  note,^  it  was  held 
although  it  might  be  bad  on  s{ 
demurrer,  yet  the  defendant  lu 
plead»^  oTer.  the  objection  was 
STailable  in  arrest  of  judgment : 
although  an  allegation  in  the  d 
ration,  that  the  defendant  had 
dorsed**  the  instrument,  m%hi 
objectionable  on  special  demurr 
was  not  STailable  in  arrest  of  j 
ment.     Brtnem  v.  De  WhUom^ 

3.  A  declaration  against  the  ni 
of  a  promissory  note  alleged  thi 
made  the  note  payable  to  hb 
order,  and  indorsed  it  to  S.  & 
who  indorsed  it  to  the  plaini 
Held^  on  motion  to  arrest  the  j 
ment,  that  although  the  instrui 
was  not,  in  point  of  law,  a  promts 
note  within  the  3  &  4  Ann.  &  9» 
but  a  note  payable  to  bearer ;  yc 
against  the  inaker  who  bad  indo 
it,  it  must  be  taken  to  be  a  TaM 
missory  note,  payable  to  S.  &  Ca 
order;  and,  consequently,  that 
dedantion  would  onl  j  be  opoi 
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special  demurrer  for  not  correctly 
setting  out  the  legal  effect  of  the 
instrument.  Gay  and  Another  v. 
Lander^  75 

4.  A  declaration  in  debt  set  out  a 
bond  for  the  payment  of  a  certain  sum 
of  money  to  the  plaintiffs  or  £.  upon 
request,  whereby  and  by  reason  of  the 
non  payment  thereof,  an  action  ac- 
crued, &c.  The  defendants  craved 
oyer,  and  set  out  the  bond  correctly, 
and  then  stated  the  recitals  in  the 
condition,  without  distinguishing  them 
from  the  bond.  They  then  craved 
oyer  of  the  condition,  and  set  it  out 
without  the  recitals,  and  concluded  by 
pleading  performance  generally  by  the 
defendants  only.  The  plaintiffs  prayed 
that  the  bond  and  condition  might  be 
enrolled  ;  they  were  then  set  out  cor 
rectly,  aud  it  appeared  that  the  condi- 
tion was,  that  the  defendants  and  L. 
should  pay  over  sums  of  money 
assessed  and  collected  by  L.,  and  that 
L.  should  demand  the  sums  assessed, 
and  proceed  against  defaulters.  The 
plaintiffs  demurred  :  Held^  first,  that 
it  was  not  necessary  to  state  a  request 
to  the  defendants  in  the  declaration  ; 
secondly,  that  the  averment  '*  by 
reason  of  the  non  payment,**  &c., 
did,  after  plea  sufficiently  deny  pay- 
ment to  the  plaintiffs  or  £. ;  thirdly, 
that  the  plea  was  bad  for  not  averring 
performance  by  Lee;  and,  fourthly, 
that  it  was  bad  as  merely  alleging 
general  performance,  instead  of  setting 
forth  in  what  way  the  condition  had 
been  performed.  Kepp  and  Another 
V.  WiggeU  and  Others,  96 

5.  A  promise  to  marry  by  a  plain- 
tiff, is  not  essential  to  the  consideration 
of  the  defendant's  promise  to  marry  a 
plaintiff;  therefore,  where  a  declara- 
tion in  assumpsit  for  breach  of  promise 
of  marriage  alleged  the  consideration 
for  the  defendant's  promise  to  be  '*  that 
the  plaintiff,  being  sole  and  unmarried, 
would  go  to  Lisahoppin,  in  that  part 
of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Ireland, 
for  the  purpose  of  marrying  him  the 
defendant :  it  was  held  that  the  consi- 


deration  was   sufficient     Harvey  v. 
Johnston,  \  20 

6.  A  covenant  by  the  lessee  of  a 
farm  that  he  would  consume  on  the 
premises  the  crops  grown  thereon,  but 
that  in  case  he  should  sell  any  of  the 
crops,  which  he  should  be  at  liberty 
to  do,  he  would  bring  to  the  premises 
an  equivalent  amount  of  manure,  is 
an  alternative  covenant,  and  not  an 
absolute  covenant,  followed  by  a  pro- 
viso. 

Consequently,  the  declaration  in  an 
action  for  not  consuming  the  crops  on 
the  premises,  should  set  out  both 
branches  of  the  covenant;  otherwise 
it  is  a  fatal  variance.  Richards  v. 
Bluck,  325 

7.  In  a  declaration  against  a  sheriff 
for  not  executing  a  ca.  sa.  or  a  fi.  fa., 
the  plaintiff  must  shew  that  he  had  a 
judgment  in  his  favour  to  warrant  the 
writ. 

The  writ  of  capias  given  by  the 
1  &  2  Vict.  c.  110,  can  only  be 
obtained  by  a  person  who  is  plaintiff 
in  the  action,  and  after  the  com- 
mencement of  the  suit. 

Where,  therefore,  in  au  action 
against  the  sheriff  for  neglecting  to 
arrest  one  L.,  the  declaration  stated 
that  L.  was  indebted  to  the  plaintiffs, 
and  being  so  indebted,  the  piaintiffs 
caused,  by  virtue  of  a  special  order 
made  by  a  learned  Judge,  to  be  issued 
a  certain  writ,  called  a  capias,  against 
the  said  L.,  and  directed  to  the  sheriff; 
but  omitted  to  aver  that  the  plaintiffs 
were  plaintiffs  in  an  action  against  L., 
or  that  a  writ  of  summons  had  been 
previously  issued  :  Held  bad  in  arrest 
of  judgment,  as  it  did  not  shew  that 
the  plaintiffs  were  entitled  to  the 
capias ;  and,  therefore,  disclosed  no 
duty  on  the  part  of  the  sheriff  towards 
them  to  execute  it.  Williams  and 
Another  v.  Griffith,  449 

8.  Assumpsit.  The  declaration  sta- 
ted that  the  plaintiff  made  a  policy  of 
insurance  with  the  General  Maritime 
Company  upon  the  goods,  body, 
tackle,  apparel,  &'c.,  of  a  certain  ship, 
the  ship  being  valued  at  5000^. ;  that 
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the  ship  and  freight  were  warranted 
free  from  arerage  under  3/.  per  cent, 
unless  general,  or  the  ship  were 
stranded ;  that  the  policy  also  pro- 
Tided  that  the  capital,  stock  and  funds 
of  the  said  company  should  alone  be 
liable  to  make  good  all  claims  and 
demands  under  that  policy,  and  that 
no  proprietor  of  the  company  should 
be  subject  to  any  demands,  nor  be  in 
anywise  charged  by  reason  of  that 
policy,  beyond  the  amount  of  his 
share  in  the  stock  of  the  company,  it 
being  one  of  the  original  rules  of  the 
company  that  the  responsibility  of 
individna]  proprietors  should  be  limi- 
ted to  their  shares  in  the  capital  stock, 
in  witness  whereof,  for  the  amount  of 
1500/1,  the  defendants  thereunto  set 
their  hands ;  and  that  it  was  signed 
by  the  three  defendants  as  directors. 
Mutual  promises.  It  then  stated  that 
the  ship  having  run  aground,  it  was 
necessary  to  throw  over  two  of  the 
anchors,  and  cut  away  the  cables  from 
them,  and  that  the  same  were  left  in 
the  sea,  and  lost  to  the  plaintiff;  that 
the  ship  was  frirther  injured,  and  that 
the  masts,  ropes,  &c.,  were  lost  First 
breach,  that  by  reason  of  the  said  loss 
of  the  anchors  and  cables,  the  plain- 
tiff sustained  a  general  average  loss  to 
a  large  amount.  Second  breach,  that 
by  reason  of  the  ship  being  strained 
and  damaged,  the  plaintiff  sustained 
an  average  loss  on  the  ship,  her  masts, 
ropes,  and  cables,  to  a  greater  amount 
than  SL  per  cent,  on  all  the  moneys 
insured  thereon,  to  wit,  to  the  amount 
of  50/.  by  the  hundred  for  each  hun- 
dred, whereby  the  company  became 
liable  to  pay  a  certain  sum.  Breach, 
no  repayment,  though  sufficient  funds. 

Third  plea,  that  the  said  anchors 
and  cables  were  not  left  in  the  sea  and 
lost. 

Fourth  plea,  to  so  much  of  the 
declaration  as  alleges  that  the  plain- 
tiff has  suffered  an  average  loss  on 
the  said  ship,  &c. ;  the  defendants 
say  that  the  plaintiff  has  not  suffered 
an  average  loss  on  the  said  ship  or 
vessel  on  her  masts,  ropes,  and  cables, 


to  the  amoant  of  SiL  per  eent.  od  all 
moneys  instired  thefeon. 

Heldy  on  special  demorrer,  that  die 
pleas  were  bad,  as  offering  too  laige 
traverses. 

Held  also,  that  the  declaration  &• 
closed  a  good  cause  of  action  against 
the  defendant;  but  that  the  seoood 
breach  was  bad«  as  it  did  not  distincdj 
state  the  value  of  the  ship,  and  shew 
that  the  amount  of  loss  sustained  ex- 
ceeded ^L  per  cent,  on  that  value; 
and  therefore,  that  the  defendant  vn 
entitled  to  judgment  on  that  hxeadk 

Where  a  declaration  contains  seve- 
ral breaches,  some  of  which  are  good, 
and  the  others  had,  and  there  is  s 
general  demurrer,  judg;nient  should  be 
given  for  the  plaintiff  on  the  good,  snd 
for  the  defendant  on  the  had,  hreadies. 
Dawson  v.  Wrench  amd  Othen^     474 

9.  A  declaration  in  case  stated  that 
theretofore,  &c.,  one  J.  T.  was  pos- 
sessed of  an  undivided  moiety  of  cer- 
tain land,  as  tenant  in  common  with 
his  late  Majesty,  as  Duchy  of  Corn- 
wall ;  and  being  so  possessed  by  a 
certain  indenture,  made  between  the 
said  J.  T.  and  the  plaintiff,  the  said 
J.  T.  granted  to  the  plaintiff  the 
liberty  to  dig  for  and  carry  away  the 
clay  in  a  certain  parcel  of  the  said 
land,  and  to  make  adits,  pits,  &c.,  for 
the  more  effectual  exercise  of  the 
liberties  so  granted  &c.,  for  the  period 
of  twenty-one  years.  It  then  went 
on  to  aver  that  there  were  at  the 
time,  divers  clay  pits,  &c.,  in  the  said 
land,  and  certain  leats,  &c«,  necessary 
for  washing,  &c.,  the  said  clay  ;  that 
after  the  plaintiff  had  become  so  en- 
titled, and  had  begun  to  enjoy  the 
said  liberties  under  the  said  grant, 
with  the  assent  of  the  tenant  in  com- 
mon, the  defendant  intending,  &c, 
wrongfully  obstructed  the  plaintiff  in 
the  use  of  the  said  liberties,  &c,  by 
destroying  certain  dams,  &c.,  lawfbUy 
erected  upon  the  said  land,  and  di- 
verted the  said  leats,  &c. ;  whereby 
the  plaintiff  was  deprived  of  the  bene- 
fit of  the  several  liberties  so  granted  to 
him,  &c. :  Held^  on  special  demmrer, 
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first,  that  the  title  of  the  plaintiff  being 
pleaded  by  way  of  indacement  only, 
an  averment  of  his  seisin  in  fee  was 
unnecessary.  Secondly,  that  the  deed 
referred  to  in  the  declaration,  not 
forming  the  foundation  of  the  plain- 
tifiTs  title,  profert  of  it  was  not  re- 
quired. Thirdly,  that  the  breach  was 
sufficiently  laid.  Fourthly,  that  the 
consent  of  the  co-tenant  being  imma- 
terial, it  was  not  necessary  that  it 
should  be  shewn.  Thriscutt  v.  Mar- 
tin  and  Others,  489 

10.  The  general  damage  laid  at 
the  conclusion  of  a  declaration  in  debt 
in  the  ordinary  form,  is  distributable 
over  the  several  counts  in  the  decla- 
ration. 

Where,  therefore,  to  a  declaration 
in  debt  containing  three  counts,  the 
defendant  pleaded  first  to  10s.,  "  par- 
cel of  the  moneys  in  the  first  and  last 
count,*'  and  secondly,  *'  to  the  residue 
of  the  said  first  and  last  counts  ;*'  it 
was  held  that  the  latter  plea  was  an 
answer,  not  only  to  the  residue  of  the 
debts  mentioned  in  the  first  and  third 
counts,  but  also  to  the  damages  for  the 
detention  thereof.     Gell  v.  BurgesSy 

547 

11.  The  allegation  of  bailment  in 
a  declaration  in  detinue,  is  not  traver- 
sable.    Cloasman  v.  White,  563 

12.  A  declaration  in  case  stated, 
that  before,  &c,  the  defendant  was 
employed  by  certain  persons,  &c.,  to 
make  a  sewer  in  a  highway :  and 
thereupon  theretofore,  &c.,  the  de- 
fendant kept  and  continued  upon  the 
said  highway  two  iron  gratings,  "  then 
lying  on  the  said  last  mentioned*' 
**  highway  in  the  custody  and  care  of 
the  defendant,  for  the  purpose  of  form- 
ing the  said  sewer,"  without  placing 
any  light  or  signal  at  or  near  such 
iron  gratings,  or  adopting  any  other 
means  to  shew  that  they  were  then 
upon  the  said  highway,  whereby,  &c. 
Plea,  not  guilty :  Heid,  that  the  alle- 
gation that  the  gratings  were  "  in  the 
custody  and  care  of  the  defendant," 
was   not    matter  of   inducement    or 


material ;  and  was,  therefore,  not  ad- 
mitted by  the  plea  of  not  guilty. 
Grew  V.  Hill,  664 

DEED  (PROOF  OF). 

Where  a  party  refuses  to  produce  a 
deed  at  the  trial,  and  a  copy  is  duly 
proved,  he  cannot  afterwards  exclude 
it  by  producing  the  original,  and  re- 
quiring it  to  be  proved  by  the  attes^ng 
witness.  Edmonds  v.  ChaUis  and 
Another,  581 

DEFENDANTS  (SEVERAL). 
See  Attachment,  1. 

DE    INJURIA    (REPLICATION 

OF). 

See  Rbplication,  2. 

To  a  declaration  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  in  substance  that 
the  bill  was  accepted  for  the  accom- 
modation of  the  drawer,  upon  the 
terms  that  he  should  pay  it  when  due, 
and  that  if  he  should  negotiate  it,  or 
part  with  it  to  any  holder,  such  holder 
should  deliver  it  to  him,  the  drawer, 
before  or  when  it  became  due,  to 
enable  him  to  take  it  up,  and  should 
not  retain  it  after  it  became  due  ;  that 
the  drawer  indorsed  the  bill  to  the 
plaintiff  with  notice  of  these  facts,  and 
that  the  plaintiff  received  and  always 
held  the  bill  on  the  above  terms,  and 
retained  it,  contrary  to  the  said  terms : 
Held,  on  special  demurrer,  that  de 
injuria  was  a  good  replication  to  this 
plea.     Robinson  v.  LUtle,  246 

DELIVERY  OF  SIGNED  BILL. 

See  Attornbt  (Bill  o?   Costs), 

2,  4.  5. 

DEMAND. 

See  Rule  for  Payment  of  Monet 
(under  1  &  2  Vict.  c.  110,  s.  18). 
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DEMAND  (PARTICULARS  OF). 
See  Paeticulaks  of  Demand. 

DEPARTURE  IN  PLEADING. 

See  DisTEcss. 

Reflicatioic,  4. 

DETINUE. 

See  DCCLAEATION,  11. 

DIMINUTION    IN   ASSIGNING 
ERRORS. 

See  Weit  of  Eeeoe. 

DISCHARGE  AND  SATISFAC- 
TION  (AGREEMENT  IN  NA- 
TURE OF). 

See  Plea,  2,  12. 

DISCHARGE  OF  DEFENDANT 
OUT  OF  CUSTODY. 

See  Attoenet,  2. 

DISCHARGE  OF  DEFENDANT 
(UNDER  7  &  8  VICT,  c  96, 
••57). 

A  writ  of  sammons  in  debt  was 
indorsed  for  a  sum  under  20/L  In 
the  declaration  the  sum  claimed  was 
above  20/.  Judgment  was  signed  by 
default;  and  a  ca.  sa.  issued.  The 
sum  inserted  in  the  judgment,  and  in 
the  mandatory  part  of  the  writ,  was 
the  sum  claimed  in  the  declaration  ; 
but  the  writ  was  indorsed  to  levy  12/. 
only,  being  the  amount  of  debt  and 
costs.  Heid^  that  this  was  a  case  in 
which  **  the  sum  recovered**  did  not 
exceed  20/.  within  the  meaning  of  the 
57th  section  of  7  &  8  Vict.  c.  96  ; 
and  the  Court  accordingly  set  aside 
the  writ  of  ca.  sa.,  and  ordered  the 
defendant  to  be  discharged  out  of 
custody. 

A  rule  nisi  to  set  aside  the  writ  of  i 
ca.  sa.,  and  to  discharge  the  defendant 
out  of  custody,  upon  the  above  ground,   , 
need  not  be  drawn  up,  upon  reading 


the  writ  of  ca. 
V.  HewUtty 


Walker  a»d  Awdher 

732 


DISTRESS. 

Growing  crops  seixed  by  the  sheriff 
under  a  fi.  £s.,  and  not  severed  from 
the  land,  are  in  the  custody  of  the 
law,  althongh  in  the  hands  of  the 
execution  creditor  under  a  bill  of  sale 
from  the  sheriff.  They,  therefore, 
cannot  be  distrained  for  antecedent 
rent  of  which  the  sheriff  and  tfe 
execution  creditor  had  notice,  bot 
which  they  neglected  to  pay ;  tk 
remedy  of  the  landlord  being  by  s^ 
tion  on  the  case  against  the  sheriff 
and  not  by  way  of  distress. 

Trespass  for  breaking  and  entering 
the  closes  of  the  plaintiffs,  and  cutting 
down  and  taking  away  growing  crops. 
Plea,  that  one  J.  L.  held  the  closes  si 
tenant  thereof  to  the  defendants,  under 
a  certain  demise,  &c.,  and  that  half  a 
year's  rent  being  in   arrear,  defend* 
ants  entered  to  distrain.    Replicatioo, 
shewing  a  judgment  at  the  suit  of  the 
plaintiffs  against  J.  L.,  and  a  fi.  &. 
under  which   the  sheriff  seized  the 
crops  in  question,  and  sold  them  to 
the  plaintiffs,  and  that  before  a  rea- 
sonable time  had  elapsed  for  cutting 
and  gathering  them,   the  defendants 
distrained  and  seized   thereon.     Re- 
joinder, that  the  rent  for  which  the 
distress  was  made,  became  due  long 
before  the  judgment ;  that  the  sheriff 
and  the  plaintiffs  had  due  notice  of  it ; 
that  it  continued  in  arrear,  and  did 
not  exceed  one  years  rent ;  that  they 
required  the  sheriff,  before  he  sold  to 
the  plaintiffs,  to  pay  the  rent,  of  which 
also  the  plaintiffs  had  notice,  and  that 
it  was  not  paid. 

Heldf  on  demurrer,  that  the  rejoin- 
der was  bad. 

Held  also,  that  the  replicarion  was 
good,  and  was  not  a  departure  from 
the  declaration.  WharUm  and  Another 
V.  Naylor  and  Another,  136 

DISTURBANCE  OF  A   RIGHT. 

See  Dbclaratiok,  9. 
Fbrrt  (eight  to). 


ESCAPE  (ACTION  FOR). 
EASEMENT. 

See  Fesrt  (Right  to). 

EJECTMENT. 

1.  A  deelaratioD  in  ejectment,  in- 
tituled as  of  Trinity  Term,  19  Vict, 
ft  Term  which  had  not  then  arrived, 
instead  of  1 1  Vict,  was  served  on  the 
18th  of  October,  1848.  The  notice, 
which  was  without  date,  called  on 
the  tenant  to  appear  in  the  next 
Michaelmas  Term :  Htld,  that  the 
lessor  of  the  plaintifi*  was  entitled  to 
judgment  against  the  casual  ejector. 
Doe  on  the  demite  of  Woodhoute  y. 
Roe,  192 

2.  Where  the  tenant  in  ejectment 
entered  an  appearance,  but  delivered 
the  consent  rule  and  plea  to  the 
plaintiff's  attorney,  without  any  sig- 
nature :  Held,  that  the  plaintiff  was 
entitled  to  treat  the  appearance  as  a 
nullity,  and  sign  judgment  against 
the  casual  ejector.  The  omission, 
however,  being  accidental,  the  Court 
upon  terms  ordered  the  judgment  to 
be  set  aside,  and  possession  to  be 
restored.  Doe  dem.  Poole  v.  WUlet 
and  Others,  2bZ 


See  VxsTBY  Meetiho. 


ENLARGEMENT  OF  TIME  TO 
MAKE  AWARD. 

See  Arbitkation,  3,  S,  6. 


ERASURE. 
See  Maekibd Woman  (Acinowlrdg- 


ESCAPE  (ACTION  FOR). 

See  Atiorhbt,  2. 
Bankrvft. 

p«A,  n. 


EXECUTION.  761 

ESTOPPEL. 

See  Arbitration,  1. 

Plea,  6,  9. 

Pleas  (Pleading  Several),  1. 

Replication,  S. 

Where  a  person  represents  that  to 
be  true  which  he  knows  to  be  untme, 
with  intent  to  induce,  and  thereby 
induces  another  to  act  upon  that  re- 
presentation;  or  without  knowing  it 
to  be  untrue,  if  he  means  his  repre- 
sentation to  be  acted  upon,  and  it  ii 
acted  upon  accordingly ;  or  if  what- 
ever a  man's  real  meaning  may  be,  ho 
so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to 
be  true,  and  believe  that  it  waa  meant 
that  he  should  act  upon  it,  and  does 
act  on  it  as  true ;  the  party  making 
the  representation  will  be  precluded 
from  averring  against  the  party  so 
acting  upon  it,  a  different  state  of 
facts  as  existing  at  the  same  time ; 
and  such  an  estoppel  in  pais  need  not 
be  pleaded  in  order  to  make  it  obli- 
gatory. 

Conduct  by  negligence  or  omission, 
when  there  is  a  duty  cast  upon  a 
person  by  usage  of  trade  or  otherwise, 
to  disclose  the  truth,  may  often  have 
the  same  effect.  Freeman  and  jinother 
Aiiisneet,  S^e.  of  W.  BroadbenI  r. 
Cooke,  187 

EVICTION  (PLEA  OF). 

See  Landlord  and  Tenant. 


EVIDENCE  (ADMITTED  AT 
TRIAL). 

See  Costs,  2. 

EXECUTION. 

See  Joint  Stocr  Cohpant,  1,  2, 
S,  4,  S. 
Notice  or  Act  of  Baneruftct. 
Plea,  It. 
Scire  Facias. 


"  FINAL  lUDGMENT.- 


See  Limhationi,  (Statutk  of),  2. 

When  the  rent  of  piemiies  exceeds 
their  T&Iae,  the  executor  of  the  leweo 
ii,  liter  entry,  penooklly  liable  for  the 
amount  of  profit  which,  by  doe  dili- 
gence, hs  might  derive  from  them. 
HoptKody.  Whales,  ^^ 

EX  PARTE  APPLICATION. 
8m  Cxkiiosaki,  1. 

8XT1NGUISHMENT  (OF  CAUSE 
OF  ACTION). 

8te  Plia,  3. 

FEES. 

8n  Bailitf,  (Fiu  or). 

FEIGNED  ISSUE. 

See  Bakkkbpt  (AsstoNEBe  or). 

FERRY,  RIGHT  TO. 

CaK  for  diaturbance  of  an  ancient 
ferry  from  A.  to  B.  and  back  again. 
The  defendant  pleaded  that  the  plain- 
tifia  were  not  possessed,  &c.,  and  that 
there  was  no  such  ancient  ferry,  &c. 
At  the  trial  the  plaintiffs  proved  the 
right  to,  but  not  from  B.  Held,  that 
the  plainlifii  were  entitled  to  a  verdict 
oa  to  snch  part  as  they  proved,  and 
that  Reg.  Gen.,  Bil.  Term,  4  Wm.  4, 
tit.  "  Tretp."  r.  6,  applied  to  actions 
on  the  case  as  well  as  to  actions  of 
treipasa ;  and  that  it  made  no  diffe* 
rence  whether  the  plaintiffs  claimed  as 
owners  of  a  franchise,  or  by  rirtne  of 
*n  easement.  Qiie§  and  Othert  v. 
Qrovu,  146 

FINAUTY. 

8m  Abbitbation,  1,  4. 

"  FINAL  JUDGMENT." 

See  Arbitkation,  5. 


INDICTMENT. 
"  FOR  AND  ON  ACCOtT 
See  Pi-BA,  2. 

FRANCHISE. 
See  Fbbkt  [Rioht  t 

FRAUD. 
See  SciBB  Facias,  1 

FRAUD  (PRESUMF1 
See  NuL  Tibi  Rbco 

FURTHER  MAINTEN/ 
THE  ACTION. 

See  Repligatiom, 


See  LiOHTiKO  and  Watci 


See  Vbstbt  Hxbti 

GROWING  CROl 
See  DitTRBBB. 

HIGHWAY  RAT 
See  Affbal,  1, 

HUSBAND  AND  W 

See  Plea,  3,  6,  II, 
Scire  Facias, 

IMMATERIAL  ALLEC 

See  Declaration,  1,  12. 
JuiMUEHT  NoN  Obst 

BXDIGTO. 

INDICTMENT, 
See  Pbosecdtok 


INSPECTION,  8tc 


INTERPLEADER  ACT.      763 


INDORSE  (AUTHORITY  TO). 

See  Declaration,  3. 
Plea,  6. 

INDUCEMENT  (MATTER   OF). 
See  Declaration,  12. 

INFERIOR  COURT. 
See  Stating  Procebdinos,  5. 

INITIAL  LETTER  OF  NAME. 
See  Plea,  8. 

INSOLVENT. 

See  Plea,  1. 

Staying  Proceedings,  2. 

1.  A  final  order  for  protection  from 
process,  obtained  by  an  insolvent 
under  tbe  7  &  8  Vict.  c.  96,  operates 
not  only  as  a  protection  to  the  person 
of  the  insolvent,  but  as  an  absolute 
bar  to  an  action  for  the  debts  as  to 
which  it  is  a  protection.  Platell  v. 
Bevill,  2 

2.  Plea  of  final  order  for  protection 
under  7  &  8  Vict,  c  96,  is  an  abso- 
lute bar  to  an  action  for  the  debts  as 
to  which  it  is  a  protection.  Jacobs  v. 
Hyde^  note  (5),  8 

INSPECTION  OF  DOCUMENTS. 

The  8th  section  of  the  Joint  Stock 
Jobbing  Act,  imposes  a  penalty  of 
500/.  upon  parties  buying  or  selling 
stock  of  which  the  sellers  are  not  pos- 
sessed at  the  time  of  the  contract; 
and  the  9th  enacts,  that  every  broker 
shall  keep  a  book  of  his  transactions 
in  the  public  stocks,  and  shall  pro- 
duce it  *'  when  thereunto  lawfully  re- 
quired." 

A  broker  having,  as  indorsee  of  a 
bill,  brought  an  action  upon  it  against 
the  acceptor,  the  defendant,  before 
pleading,  moved, — upon  an  affidavit 
that  the  bill  was  believed  to  have 
been  indorsed  to  plaintiff  in  payment 
of  differences  in  respect  of  illegal 
agreements  in  stocks, — that  the  plain- 


tiff should  be  ordered  to  produce  bis 
book  for  the  defendant's  inspection. 
The  Court  refused  the  rule,  on  the 
ground  that  the  defendant  had  no 
interest  in  the  book,  and  also  that  its 
production  might  expose  the  plaintiff 
to  penalties.  Pritchett  v.  Smart,  702 

INSURANCE,  (POLICY  OF). 

See  Declaration,  8. 

INTEREST. 
See  Writ  of  Suiocom,  2. 

INTERLOCUTORY  RULES. 
See  Record. 

INTERPLEADER  ACT. 

The  sheriff  having  taken  goods  in 
execution,  the  attorney  of  A.  claimed 
them  for  his  client,  and,  upon  an  inter- 
pleader order  being  obtained,  attended 
before  the  Judge  with  an  affidavit 
made  by  himself,  stating  that  from 
documents  in  his  possession,  he  be- 
lieved the  goods  to  belong  to  A.,  who 
was  abroad  and  unable  to  make  an 
affidavit  or  to  travel.  The  Judge 
thinking  the  affidavit  insufficient, 
made  an  order  barring  the  claim,  un- 
der the  3rd  section  of  the  Interpleader 
Act 

Held,  per  Wilde,  C.  J.,  Maule,  J., 
Cresswell,  J.,  that  the  affidavit  of  the 
attorney  was  a  sufficient  statement  of 
'*  the  nature  and  particulars"  of  A.'s 
claim  to  satisfy  the  first  section  of  the 
Interpleader  Act,  and  that  the  order 
should  be  rescinded. 

Held,  per  fVUliams,  J.,  that  the 
sufficiency  of  the  statement  was  a 
question  for  the  discretion  of  the 
Judge  exclusively,  and  that  the  Court 
ought  not  to  review  the  exercise  of 
that  discretion. 

Held,  per  totura  Curiam,  that  aa 
affidavit  by  the  claimant  himself  in 
support  of  his  claim  was  not,  under 
the  above  circumstances,  necessary. 

Semble,  per  Maule,  J.,  that  the 
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statement  of  **  the  nature  and  parti- 
eolara"  of  a  claim  under  the  first  sec- 
tion need  not  he  made  hy  affidavit. 
Webster,  Bart,  et  Ux,,  v.  Delafieldy 

597 

INTERROGATORIES. 

See  Witness,  (Commission  to  Ex- 
amine). 

IRREGULARITY. 

See  Practice,  2. 
Writ,  2. 
Weit  of  Summons. 

After  a  writ  of  summons  served,  a 
Judge's  order  for  payment  of  debt 
and  costs  hy  instalments  was  made  by 
consent.  Default  having  been  made, 
the  plaintiff,  without  entering  an  ap- 
pearance for  the  defendant,  signed 
judgment  and  proceeded  to  tax  his 
costs.  The  bill  of  costs  contained  no 
charge  for  entering  an  appearance. 
The  defendant  attended  the  taxation, 
and  asked  for,  and  obtained,  farther 
time  for  payment.  Held^  on  motion 
to  set  aside  the  judgment,  on  the 
ground  that  no  appearance  had  been 
entered,  that  the  defect  was  an  irre- 
gularity merely,  and  not  a  nullity ; 
and  that  the  defendant  had  waived  it, 
by  attending  the  taxation  and  asking 
for  further  time  to  make  the  payment. 

Quaere^  whether  the  decision  in 
Thompson  v.  Becke  (4  Q.  B.  759),  can 
be  maintained  to  its  full  extent? 
Orandin  v.  Maddams^  241 

ISSUE,  SPECIFIC  FINDING  ON 

EACH. 

See  Arbitration,  5. 

JOINT  STOCK  COMPANY. 

See  Attorney,  (Bill  of  Costs),  2, 4. 
Scire  Facias. 

1.  The  affidavits  in  support  of  a 
rule  under  the  7  &  8  Vict.  c.  110, 
s.  68,  need  not  positively  state  that 


the  party  is  a  shareholder  of  the  com- 
pany. It  is  sufficient  if  they  shew 
that  his  name  appears  in  a  certified 
copy  of  the  return  of  the  names  of  the 
shareholders,  made  ander  the  iSth 
section. 

Nor  is  it  necessary  that  the  ser- 
vice of  notice  of  application  for  the 
rule,  required  by  the  68th  sectioD, 
should  he  personal.  Turner  v.  Tke 
Metropolitan  Live  Stock  Company,  59 

2.  Where  a  notice  has  been  gireo 
on  the  part  of  a  plaintiff  of  his  infin- 
tion  to  proceed  under  the  7  &  8  Tict. 
c.   110,  s.  68,   to   obtain    execunn 
against  a  former   shareholder  on  & 
judgment  obtained  against  a  public 
company,  and   the  matter  has  been 
heard  before  a   Judge  at    Chamben 
and  dismissed,  an  application  to  the 
Court  cannot  be  founded  on  that  no- 
tice, as   by  the  hearing    before  the 
Judge  it  has  been  exhausted.    Corde* 
V.  Universal  Gas  Light  Company ,  109 

3.  The  68th  section  of  the  7  &  8 
Vict.  c.  110,  which  empowers  the 
Court  or  a  Judge  at  Chambers,  to 
order  execution  to  issue  against  a 
shareholder  of  a  registered  joint  stock 
company,  without  suggestion  or  scL 
fa.,  applies  to  the  66th  as  well  as  to 
the  67th  sections  of  that  ace ;  that  is, 
to  actions  by  other  persons  as  well  as 
shareholders  of  the  company.  Peart 
V.  The  Universal  Salvage  Company, 

322 

4.  The  discharge  of  a  rule  for 
issuing  execution  against  a  share- 
holder of  a  registered  joint  stock  com- 
pany, on  the  ground  that  the  requi- 
site notice  was  not  given  to  him,  is 
no  bar  to  a  second  application  for  the 
same  purpose. 

Nor  will  the  Court  refuse  to  enter- 
tain such  application  until  the  costs  of 
the  first  rule  have  been  paid. 

A  shareholder  is  presumed  to  con- 
tinue  in  that  character,  till  a  transfer 
of  his  shares  is  duly  registered. 

Quare,  as  to  the  form  of  a  writ  of 
execution,  under  7  &  8  Vict.  c.  110, 
s.  68.  Cor  den  v.  The  Universal  Gas- 
light Company^  379 
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JUDGMENT,  &c. 


765 


5.  On  an  application  by  a  creditor 
who  had  obtained  judgment  against  a 
completely  regiBtered  company,  for 
leave  to  issue  execution  against  a 
shareholder,  under  the  7  &  8  Vict 
c.  1 10,  s.  68  :  Held,  that  that  section 
applied  to  executions  at  the  suit  of 
creditors  of  the  company,  as  well  as 
at  the  suit  of  shareholders  ;  but  that 
a  creditor  seeking  to  avail  himself  of 
its  provisions,  must  shew  that  he  has 
first  used  all  due  diligence  to  obtain 
satisfaction  from  the  assets  of  the 
company,  before  he  will  be  allowed  to 
proceed  for  the  whole  debt  against  an 
individual  shareholder. 

And  that  where  the  company  had 
become  insolvent,  and  its  affairs  had 
been  referred  to  a  Master  in  Chancery 
to  be  wound  up,  under  the  11  &  12 
Vict,  c.  45,  the  creditor  was  bound  to 
first  prove  his  debt  before  the  Master, 
and  endeavour  to  obtain  payment 
from  the  assets  in  the  hands  of  the 
official  manager,  before  he  came  to 
this  Court  for  leave  to  issue  execu- 
tion against  individual  shareholders. 
Thompson  v.  Universal  Salvage  Com- 
pany,  465 

6.  To  an  action  of  debt  for  work 
and  labour,  &c.,  brought  against  the 
Metropolitan  Sewage  Manure  Com- 
pany, the  defendants  pleaded,  that 
as  to  100^  parcel,  &c.,  the  plaintiff 
was  and  still  is  the  holder  of  100 
shares  in  the  company,  and  before 
and  at  the  time,  &c.  was  and  still  is, 
indebted  to  the  defendants  in  a  large 
sum  of  money,  to  wit,  lOOL  in  respect 
of  a  call  of  a  certain  sum  of  money, 
to  wit,  1/.  upon  each  of  the  said 
shares,  &c.,  duly  made  by  the  de- 
fendants, which  said  sum  of  money 
still  remains  unpaid  and  due,  and 
equals  the  said  sum,  parcel,  &c. 
Held,  that  the  plea  was  bad  on  special 
demurrer,  for  not  averring,  pursuant 
to  the  8  &  9  Vict.  c.  16,  s.  26,  that 
thereby  and  by  virtue  of  that  and  the 
special  act,  an  action  had  accrued  to 
the  company.  Moore  v.  The 
Metropolitan  Sewage  Manure  Com- 
paniff  496 


JUDGES  ORDER,  (RESCIND- 

ING). 

See  Sbcuritt  foe  Costs. 

JUDGE  AT  CHAMBERS. 

See  Certiorari,  1. 

Joint  Stock  Company,  2. 
Venue,  (Chanoino  thb). 
Witness  (Commission   to  Ex- 
amine), 2. 

It  is  competent  for  a  Judge  at 
Chambers  to  entertain  an  application 
to  enter  a  suggestion,  but  the  refusal 
of  the  Judge  is  not  conclusive  on  the 
defendant  so  as  to  prevent  him  from 
applying  to  the  Court  for  the  same 
purpose.  Peterson  and  Another  v. 
Davis,  79 

[See  Hawkins  v.  Akrill,  1  L.  M. 
&  P.  242]. 

JUDGMENT,  (ARREST  OF). 

See  Amendment,  1. 

Declaration,  2,  8,  7* 
Replevin. 

JUDGMENT  (FOR  WANT  OF  A 

PLEA). 

See  Pleas  (Pleading  Several),  2. 
Practice,  3. 

JUDGMENT  (IN  FORMER 
ACTION). 

See  Pleas  (Pleading  Sevb&al),  I. 
Replication,  3. 

JUDGMENT  (SATISFACTION 

OF). 

See  Regulje  Generales,  2. 

JUDGMENT,   NON    OBSTANTE 
VEREDICTO. 

See  Witness,  (Action  Against). 

The  declaration  stated,  that  upon 
the  assignment  of  the  lease  of  a  coal 
mine  from  the  plaintiff,  the  lessee,  to 
the  defendant,  the  latter  covenanted 
with  the  former,  that  he,  the  defend- 
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JURAT. 


LIEN  OF  ATTORNEY. 


toktf  hia  execQtorSy  administratort,  or 
atngns,  sbould,  so  long  as  he  or  they 
should  be  in  possession  of  the  mine, 
pay  the  lessor  the  rent  reserved  ;  and 
should  ohsenre  the  covenants  in  the 
lease  on  the  part  of  the  lessee  or  as- 
aignee  to  be  observed,  or  such  of  them 
as  should  be    then   subsisting,  and 
should  at  all  times  thereafter  indem- 
nify the  plaintiff  against  the  rent  and 
covenants  contained  in  the  lease,  and 
against  all  actions,  &c.,  in  respect  of 
such  costs.     Breach,  first,  that  the 
defendant,  while  in  possession,  did 
not  pay  certain  rent,  whereupon  the 
plaintiff  was  obliged  to  pay ;  and  se- 
condly,  that  the  defendant  did  not 
indemnify  the  plaintiff. 

Pleas :  first,  a  traverse  of  the  de- 
mise; secondly,  as  to  the  deed  of 
assignment  which  contained  the  co- 
venants, non  est  factum ;  thirdly, 
that  when  the  rent  accrued  due,  de- 
fendant was  not  in  possession ; 
fourthly,  as  to  non  payment  of  the 
rent,  accord  and  satisfaction ;  fifthly, 
that  the  defendant  did  indemnify ; 
and  sixthly,  that  plaintiff  did  not  pay 
the  rent 

A  verdict  having  been  found  for 
the  defendant  on  the  third  issue,  and 
for  the  plaintiff  on  all  the  others,  and 
the  Court, — being  of  opinion  that  the 
words  restricting  the  first  covenant  to 
the  time  of  the  defendant's  possession, 
did  not  extend  to  the  covenant  to 
indemnify;  and  that  the  third  plea 
furnished  no  defence  to  the  action : 
Held,  that  as  the  third  plea  was  a 
traverse  of  an  immaterial  allegation, 
and  as  there  were  other  pleas  which 
were  material,  and  which  were  dis- 
posed of  on  proper  issues  raised  upon 
them,  the  plaintiff  was  entitled  to 
judgment  non  obstante  veredicto,  and 
that  there  was  no  necessity  for  a 
repleader.  Crossfield  v.  Morrison^  608 

JURAT. 

See  Affidavit  (Date  of). 

Mabeisd  Woman  (Acxnow- 

LXDaHXNT  of). 


JUS  TERTII. 
See  Bahkeupt  (AsaioNSsa  of). 

LACHES. 
See  Practice,  2. 

LANDLORD  AND  TENANT. 

Partial  eviction  of  lessee  by  lessor 
suspends  the  entire  rent  during  die 
eviction  ;  but  the  tenant  is  not  thereby 
discharged  from  the  observance  of  asy 
of  the  covenants,  except  the  coveDasi 
for  the  payment  of  rent. 

Therefore,  to  a  declaration  by  lessor 
against  lessee,  for  breach  of  his  pro- 
mise to  use  the  demised  premises  in  s 
tenant-like  manner,  a  plea  of  partial 
eviction  is  no  answer. 

A  plea,  to  such  a  declaration,  of  a 
surrender  by  operation  of  law,  to  wit, 
by  defendant  quitting  the  premises 
with  the  intention  of  determining  the 
tenancy,  and  plaintiff  accepting  them 
with  that  intention,  is  bad ;  for, 
semblet  it  does  not  shew  a  surrender 
by  operation  of  law ;  but  if  it  does,  it 
is  an  argumentative  denial  of  any 
breach  during  the  tenancy.  Morrison 
V.  Chadwick,  567 

LAW  (TRAVERSE  OF  MATTER 

0F> 

See  Replication,  5. 

LEGAL  EFFECT,  (NOT  SET 
OUT). 

See  Declaration,  3. 

LIEN  OF  ATTORNEY. 

See  Replicatiok,  5. 

An  attorney  with  whom  title  deeds, 
the  property  of  a  member  of  a  firm, 
have  been  deposited  by  that  member 
in  the  course  of  professional  business 
done  on  his  private  account,  has  no 
lien  on  them  for  a  debt  due  from  the 
partnership.  Turner  amd  (Hkere  v. 
Deane  and  Another^ 


LIMITATIONS  (STATUTE  OF).  MARRIED  WOMAN,  8te.    767 


LIGHTING  AND  WATCHING 

ACT. 

The  3  &  4  Wm.  4,  c.  90  (The 
Lighting  and  Watching  Act)  is  a 
public  act,  and  the  power  given  there- 
fore by  the  69tb  section,  of  pleading 
the  general  issue,  and  giving  the 
special  matter  in  evidence,  is  not 
taken  away  by  the  5  &  6  Vict,  c  97, 
8.  3. 

A  notice  of  action  under  the  above 
section  against  inspectors  appointed 
under  the  provisions  of  the  statute, 
for  illegally  executing  a  distress  under 
a  warrant  of  justices  issued  for  non 
payment  of  a  rate,  given  in  the  name 
of  two  persons,  one  being  at  the  time 
dead,  is  bad. 

QuarCf  whether  such  a  notice  is  not 
bad,  for  merely  stating  that  an  action 
will  be  commenced,  without  specifying 
the  particular  kind  of  action.  Pt7- 
kington  v.  RHey  and  Others,  628 

LIMITATIONS  (STATUTE  OF). 

1.  An  appearance  entered  after  a 
distringas,  and  while  the  writ  of  sum- 
mons is  still  in  force,  is  an  appearance 
to  the  writ  of  summons.  It  is,  there- 
fore, not  necessary,  in  order  to  prevent 
the  operation  of  the  Statute  of  Limi- 
tations, that  the  writ  of  summons 
should,  after  an  appearance  entered 
by  the  defendant  subsequently  to  the 
issuing  of  a  distringas,  be  served  on 
the  defendant  in  person,  or  returned 
non  est  inventus,  or  entered  of  record 
in  compliance  with  the  provisions  of 
the  10th  section  of  the  2  Wm.  4, 
c  39.     Jones  v.  Boxer,  574 

2.  If  a  party  be  resident  abroad  at 
the  accrual  of  a  cause  of  action,  and 
continue  abroad  until  his  death,  his 
executors  are  entitled  to  sue  for  the 
debt  within  six  years  from  the  testa- 
tor's death ;  although  more  than  six 
years  had  elapsed  between  the  period 
of  the  accruing  of  the  cause  of  action 
and  of  the  testator's  death. 

Semble,  per  Parke,  B.,  that  in  such 
a  case  the  Statute  of  Limitations  does 
not  bar  the  right  of  action  of  the  exe- 


cutors, and  that  they  may  sue  after 
any  lapse  of  time.  Townsend  and 
Anothery  Executors  of  J.  Hooper^ 
Deceased,  v.  Deacon,  659 

LONDON  COUNTY  COURT. 

See  Costs  (Suggestion  to  Depritb 
Plaintiff  of),  2. 

LUNATIC  PAUPER. 

An  order  upon  the  guardians  of  an 
union  for  the  payment  of  the  mainte- 
nance of  a  criminal  lunatic,  under  the 
3  &  4  Vict.  c.  54,  s.  2,  did  not  direct 
the  payment  to  be  "  on  behalf  of  the 
parish"  to  which  the  pauper  was 
chargeable:  Held,  no  ground  for 
quashing  the  order,  as  it  recited  all 
the  facts  establishing  the  liability  of 
the  parish ;  so  that  a  payment  in 
obedience  to  such  order  would  be  a 
payment  on  behalf  of  the  parish,  and 
chargeable  thereto.  Regina  v.  Jus^ 
tices  of  Berkshire,  507 

MALICIOUS  TRESPASS  ACT. 
See  Notice  of  Action. 

MANDAMUS. 

See  Appeal. 

Witness  (Commission  to  Exa- 
mine). 

MARRIAGE  (BREACH  OF  PRO- 
MISE OF). 

See  Declaration,  5. 

MARRIED  WOMAN. 

See  Plea,  3,  6,  11. 
Scire  Faclas,  5. 

MARRIED  WOMAN  (ACKNOW- 
LEDGMENT OF). 

The  Court  directed  the  registrar  to 
file  the  acknowledgment  by  a  married 
woman  pursuant  to  the  3  &  4  Wm.  4, 
c.  74,  although  it  was  doubtful  whe- 
ther ihere  was  not  an  erasnxe  in  the 
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MORTGAGE. 


NGN-JOINDER.  &c. 


jurat  of  the  affidavit  of  acknowledg- 
ment, it  being  certain  that  there  was 
a  rasure  in  it.     In  re  Millard^        86 

MATTER  GF  LAW  (TRAVERSE 

GF). 

See  Replication,  5. 

MESNE  PROFITS. 
See  Tenant. 

MISTAKE. 
See  Reference  (Order  of),  2. 

MONEY  DEPOSITED  IN  LIEU 
OF  BAIL. 

See  Bail  (Monet  Deposited  in 

LIEU  of). 

MORTGAGE. 

1.  To  a  mle  calling  upon  the  mort- 
gagee, under  the  7  Geo.  2,  c.  20, 
8.  1,  to  shew  cause  why,  upon  pay- 
ment of  principal,  interest,  and  costs, 
he  should  not  re-convey  the  mortgaged 
premises,  and  deliver  up  deeds,  &c. ; 
it  is  an  answer  that  the  mortgagee 
has  delivered  a  notice  in  writing  under 
sect.  3,  that  he  disputes  the  right  of 
the  mortgagor  to  redeem  ;  although 
the  delivery  of  such  notice  has  heen 
since  the  rule  was  obtained.  (See  the 
next  case).     FiJhee  v.  Hopkins,    264 

2.  On  an  application  by  a  mort- 
gagor under  the  7  Geo.  2,  c  20,  s.  1, 
a  notice  under  the  Srd  section,  merely 
stating  that  the  mortgagee  insists  that 
the  mortgagor  has  no  right  to  redeem, 
and  that  the  premises  are  charged 
with  other  sums  than  those  appearing 
on  the  face  of  the  mortgage,  (without 
shewing  on  the  face  of  it,  or  in  the 
affidavit  accompanying  it,  some  reason 
why  the  mortgagor  has  no  right  to 
redeem,  or  what  the  other  sums 
chargeable  on  the  premises  are),  is 
insufficient  Doe  dem.  Harrison  and 
Another  v.  Louch,  270 

3.  The  7  Geo.  2,  c  20,  s.  I,  which 
entitles    a    mortgagor,    after    action 


brought,  on  payment  of  principal  an 
interest,  as  well  as  all  costs  expende 
in  any  suit  at  law  or  in  equity,  to 
reconveyance  of  the  lands,  and  to  ik 
delivery  of  the  title  deeds,  does  d< 
apply  to  cases  where  the  mortgagee 
in  possession,  or  has  attempted 
exercise  his  right  of  sale. 

Where,  therefore,  a  mortgage 
under  a  power  contained  in  the  moi 
gage  deed,  had,  with  the  mortgagoi 
concurrence,  attempted  to  sell  tl 
property,  but  unsuccessfully,  and  h 
afterwards  brought  an  action  on  tl 
covenant,  but  which  had  been  stay 
on  payment  of  the  principal  and  int 
rest,  the  Court  refused  to  compel  hi 
to  reconvey  and  deliver  up  the  til 
deeds,  except  on  payment  of  the  cot 
of  the  abortive  sale,  of  the  executii 
of  the  reconveyance,  and  of  shewii 
cause  against  the  rale.  SuUon 
Rawlings,  6' 

NAME  (CHRISTIAN). 
See  Plea,  8. 

NAMES  (OMISSION  OF). 
See  Plea,  10. 

NEW  SOUTH  WALES  (ATTOf 
NEY  OF  SUPREME  COURT). 

See  Replication,  5. 

NEW  TRIAL  (NOTICE  OF 
MOTION  FOR). 

See  REGULiE  Generales,  3. 

NON-JOINDER  OF  CO-DE- 
FENDANTS. 

The  Court  set  aside  a  plea  in  abate 
ment  for  non-joinder  of  co-defendant 
with  costs,  where  the  affidavit  in  veri 
fication  of  the  plea  stated  the  residenc 
of  the  parties  at  the  time  of  the  cooi 
mencement  of  the  suit  only,  and  nc 
at  the  time  of  the  plea  pleaded 
although  the  plea  stated  the  residenc 
at  the  time  of  plea  pleaded,  and  tfa 
affidavit  averred  that  the  plea  was  tm 


in  )ab*tance  ind  in  Tact.     White  t. 
Otueoigne,  225 

NON  OBSTANTE  VEREDICTO. 

Bee  JuDOKBHT  NoH  Obitamti  Vb- 

HEUICTO. 

Witness  (Action  aoaikst). 

NONSUIT  (JUDGMENT  AS   IN 
CASE  OF). 

See  Cons,  3. 

REaDL£  Genebales,  4. 
Stating  pBOCEBDiHas,  4. 

1.  In  this  Court,  when  a  rule  nisi 
for  jodgment  as  in  case  of  a  naosnit  is 
discharged  on  a  peremptory  under- 
taking, the  plaintiff  ia  bound  by  the 
peremptory  undertaking,  although  he 
never  draws  it  up;  and  in  order  to 
ensile  the  defendant  to  a  rule  abso- 
lute for  judgment  as  in  case  of  a 
nonsuit,  on  a  default,  it  is  not  neces- 
sary that  he  should  first  draw  up  and 
serve  the  plaintiff  with  the  rule  con- 
taining the  peremptory  undertaking. 
Nathan  v.  Sbny,  259 

2.  Where  there  was  an  issue  in 
fact  and  an  issue  in  law  to  be  tried, 
and  the  plaintiffs  gave  notice  of  trial 
of  the  issue  in  fact,  with  assessment 
of  contingent  damages,  Ac,  and  pend- 
ing the  decision  of  the  issue  in  law, 
countermanded  their  notice  of  trial, 
the  Court  discharged  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  upon  a 
peremptory  undertaking  being  given. 
Connop  and  Another  v.  Levy,        282 

3.  Where  a  cause  under  a  writ  of 
trial  stands  over  from  one  sheriff's 
Court  to  another,  on  account  of  the 
pressure  of  business,  it  is  the  same  as 
where  a  cause  is  made  a  temanet  from 
one  sittings  in  London  or  Middlesex 
to  another ;  and  in  the  event  of  a 
subsequent  default,  the  defendant  is 
entitled  to  judgment  as  in  case  of  a 
nonsuit ;  although  the  return  day  of 
the  writ  of  trial  is  before  the  day  to 
which  the  cause  stands  adjourned,  and 
the  plaintiff  is  obliged  to  alter  the 


NOTICE  OF  DISHONOUR,  &c.  769 

writ  and  get  it  resealed.     Cnekford 
r.  Tucker,  542 

NOT  GUILTY  {EFFECT  OF). 

See  Declabatiok,  12. 

NOTICE  OF  ACTION. 

See  LioHTiNa  akd  Watchiko  Act. 

A  person  who  causes  another  to  be 
arrested  under  the  7  &  8  Geo.  4, 
c.  30,  bonft  fide  and  reasonably  be- 
lieving that  he  is  authorised  so  to  do, 
is  entitled  to  notice  of  action  under 
sect.  41. 

The  question  of  bona  fides  is  one 
for  the  jury. 

The  defendant,  who  was  the  rever- 
■ioner  of  certain  premises,  of  which 
the  plaintiff  had  a  lease,  and  who  had 
taken  forcible  possession  of  them  for 
rent  in  arrear,  gave  the  plaintiff's  wife 
into  custody  under  the  T  &  8  Geo.  4, 
c.  30,  s.  24,  for  maliciously  breaking 
four  window  panes. 

No  notice  of  action  had  been  given, 
nor  was  the  question  of  bona  fides 
left  to  the  jury :  Held,  that  if  the 
defendant  reasonably  believed  that  he 
was  acting  in  pursuance  of  the  statute, 
he  was  entitled  to  notice  of  action 
under  sect.  41,  and  that  the  question 
of  bona  fides  should  have  been  sub- 
mitted to  the  jury.  Hot*  et  Vx.  v. 
Thornhorough,  65 1 

NOTICE  OF  ACT  OF  BANK- 
RUPTCY. 
Notice  of  an  act  of  bankruptcy, 
served  on  a  clerk  of  the  plaintiff's 
attorney  isiuing  the  writ  of  execution) 
snch  clerk  not  being  shewn  to  have 
had  personally  the  conduct  of  the 
suit,  is  not  a  sufficient  notice  under 
the  2  8c  3  Vict.  c.  29,  s.  1,  to  take 
the  execution  out  of  the  protection  of 
that  section.     PiOt  v.  SUphent,   167 

NOTICE  OF  DISHONOUR 
(STATEMENT  OF). 

See  Akinsmbnt,  2. 
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PAYMENT  AND  DISCHABOE. 


■> 


NUL  TIEL  RECORD. 

On  a  replication  of  nul  tiel  record 
to  a  plea  of  judgment  recorered  for 
the  same  cause  of  action  against  a  co- 
contractor,  the  record,  when  produced, 
shewed  a  reversal  on  error,  by  consent. 
Held^  that  the  plaintiflb  were  entitled 
to  judgment,  that  the  reversal  were  not 
presumptively  fraudulent,  being  be- 
tween the  plaintiffs  and  a  third  party, 
and  that  the  plaintiffs  were  not  there- 
fore bound  to  reply  the  reversal,  in 
order  to  enable  the  defendant  to  rejoin 
the  fraud.  Bailep  omd  Another  v. 
Turner,  730 

ORDER  OF  MAINTENANCE. 
See  Appeal,  2. 

ORDER  (APPLICATION  TO 
RESCIND). 

An  application  to  rescind  a  Judge's 
order  must  be  made  within  a  reason- 
able time;  and  where  a  party  does 
not  apply  within  a  reasonable  time  to 
rescind  the  order,  he  must  be  pre- 
sumed to  acquiesce  in  it. 

Two  years  after  the  date  of  the 
order,  is  not  a  reasonable  time.  Grif' 
fin  V.  Bradley,  394 

ORIGINAL. 
See  Debd  (Proof  of). 

OUTLAWRY. 
See  Writ,  2. 

OYER  (SETTING  OUT  DEED 

ON). 

Semhle,  that  if  a  defendant  incor- 
rectly sets  out  on  oyer  a  bond  and 
condition,  the  proper  naode  of  taking 
advantage  of  the  defect  is  by  a  motion 
to  set  aside  the  pleading.  Kepp  and 
Another  v.  Wiggett  and  Others,      96 

PARISH. 
See  YiiTRT  Mbbtino. 


PARTICULARS  OF  DEMAND. 

Debt  for  the  use  and  occupation  of 
lodgings. 

The  particulars  of  demand  stated 
that  the  action  was  brought  to  recovo 
the  sum  of  421,  8«.  10£2.,  being  the 
balance  of  an  account  of  64  L  Os.  10^., 
and  then  proceeded  to  admit  the  pay- 
ment of2U.i2s.  The  defendant  had 
originally  taken  the  apartments  fnm 
the  plaintiff's  husband,  but  had  eos- 
tinued  to  occupy  them  for  some  tim 
after  his  death  as  tenant  to  the  widow: 
Held,  that  the  plaintiff  was  not  con- 
cluded by  the  admissions  in  the  bill, 
but  was  entitled  to  shew  tliat  a  por- 
tion of  the  sum  for  which  credit  was 
given  had  been  paid  during  her  hus- 
band's lifetime.    Merey  v.  Oaloi,  656 

PARTNERSHIP  ACCOUNTS. 
See  Replication,  2. 

"  PARTY  GRIEVED." 
See  Pkosecutor. 

PAUPER  PLAmriFF. 

See  Costs,  2. 

Staying  Procbedinos,  4. 

If  a  plaintiff  suing  in  form^  pau- 
peris, and  residing  out  of  the  jurisdic- 
tion of  the  Court,  makes  default  in 
not  proceeding  to  trial,  the  Court  will 
stay  proceedings  until  the  costs  oc- 
casioned by  such  default  are  paid. 
Cross,  a  Pauper,  v.  7%e  Pwri  of  Lon- 
don Assurance  Company,  250 

PAYMENT  (INTO  COURT). 
See  Costs,  8. 

PAYMENT  OF  DAMAGES  AND 

COSTS. 

See  Statiko  PBocBBDnros,  1. 

•♦PAYMENT  AND  DISCHARGR" 
Su  Plba,  S. 


PETTY  SESSIONS,  &c. 


PLEA. 
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PEREMPTORY  UNDER- 
TAKING. 

See  Nonsuit  (Judgment  as  in  Cask 
of). 
Reouljb  Generales,  4. 

PEREMPTORY  UNDERTAKING 
(ENLARGEMENT  OF). 

Where,  on  an  application  to  enlarge 
a  peremptory  undertaking,  after  de- 
fault made,  the  gronnd  alleged  is  the 
absence  of  a  material  witness,  (which 
was  also  the  ground  on  which  the 
rule  for  judgment  as  in  the  case  of  a 
nonsuit,  had  been  discharged;)  it  is 
not  necessary  that  the  name  of  the 
witness  should  be  stated.  WUkinton 
y.  Willats^  280 

PERFORMANCE  (PLEA  OF 
GENERAL). 

See  Declaration,  4. 

PERSONAL  SERVICE. 
See  Appearance  (Sec.  stat.)  2. 

PETTY  SESSIONS  (JURISDIC- 
TION  0F> 

See  Appeal,  2. 

PLEA. 

See  Attorney  (Bill  of  Costs),  5. 
Declaration,  1. 
Scire  Facias,  2. 
Set-off,  1. 

To  an  action  in  debt  the  defendant 
pleaded,  that  after  the  accruing,  &c., 
and  after  the  passing  the  5  &  6  Vict, 
c  116,  and  before  the  passing  the  7  & 
SVict.  c  96,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on,  &&,  a  peti- 
tion for  the  protection  of  the  defendant 
from  process  was  duly,  and  according 
to  the  form  of  the  statute,  &c.,  pre- 
sented by  the  defendant  to  the  Court 
of  Bankruptcy,  and  filed  in  the  said 
Court;  tlmt  before  the  commence- 
ment of  the  suit,  and  after  the  passing 
of  the  secondly  mentioned  act,  to  wit, 
on,  &e.t  a  final  order  for  protection 
and  distribution  wa»  made  in  the  mat* 


ter  of  the  said  petition  by  J.  £.,  Esq., 
a  commissioner  of  the  said  Court  of 
Bankruptcy  duly  authorized  in  that 
behalf;  and  that  the  debts,  &c.,  ac- 
crued before  the  date  of  filing  of  the  said 
petition  in  the  said  Court  of  Bank- 
ruptcy :  Held,  on  special  demurrer, 
that  the  plea  was  good  in  form  as  well 
as  substance.     PlateU  t.  BeviUf       2 

2.  A  plea  of  delivery  and  receipt  of 
a  bill  of  exchange  *'for  and  on  account 
of,  and  in  payment  and  discharge  of, 
the  said  debt,*'  &c.,  "and  the  said 
causes  of  action  in  respect  thereof,** 
is  a  plea  in  stupenmn  only,  and 
not  in  extinguishment  of  the  debt. 
MeDowall  v.  Boydy  149 

3.  Declaration  in  asamnpsit  by  the 
executors  of  J.  M.  on  a  promissory 
note  for  60/.,  dated  the  dOth  of  March, 
1835,  made  in  the  lifetime  of  the  said 
J.  M.  by  the  defendant,  and  payable 
to  J.  M.  six  months  after  notice* 
Plea,  that  the  said  note  was  and  is 
made  payable  to  one  Elisabeth  Mil* 
ling,  who  at  the  time  of  making  the 
said  note  was  the  wife  of  the  said 
J.  M.,  and  that  the  said  note  was  so 
made  payable  to  her  by  her  then  name 
of  E.  Milling,  with  the  consent  of  the 
said  J.  M.,  her  husband ;  and  that  the 
said  note  was  not,  nor  is  otherwise 
than  as  aforesaid,  payable  to  the  said 
J.  M. ;  that  the  said  J.  M.  did  not 
in  the  lifetime  of  his  said  wife,  who 
died  in  the  lifetime  of  the  said  J.  M., 
do  any  act  to  reduce  the  said  note 
into  possession,  nor  did  he  ever  in  the 
lifetime  of  his  said  wife,  reduce  the 
said  note  into  possession.  Hetd,  on 
spedal  demurrer,  that  the  plea  was 
bad,  as  amounting  to  an  argumenta- 
tive denial  of  the  making  of  the  note 
to  J.  M.  Howard  and  Another ,  Exe» 
cntors  of  John  MUUng  ▼•  Richard 
Oakes,  230 

4.  In  debt  for  rent  against  an  exe- 
cutor as  assignee  of  his  testator,  de* 
fendant  pleaded  in  dischaige  of  hit 
liability  otherwise  than  as  executor, 
that  he  had  entered  a$  executor ;  that 
he  had  not  derived  any  profit  firom 
the  premises ;  that  the  premiset  had 
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PLEA. 


not  yieldedany  profit  sinee  the  tes- 
tator's death ;  that  the  premises  had 
Tested  in  him  only  as  executor,  and 
that  he  had  no  assets.  Replication : 
that  defendant  had  derived  profit,  and 
that  the  premises  had  yielded  him 
profit,  to  wit,  to  the  amonnt  of  the 
rent.  Held^  that  the  plea  must,  after 
▼erdict,  be  understood  as  denying  not 
only  that  the  premises  had,  but  also 
that  they  eomld  have  yielded  any 
profit. 

Therefore,  it  appearing  at  the  trial 
that  the  defendant  had  not,  but  that 
he  might  have,  derived  profit  from 
the  premises, 

Held^  that  the  defendant  was  not 
entitled  to  a  verdict  on  the  issue  upon 
the  plea ;  but 

Held  also,  that  the  plea  might  be 
read  distributively,  that  is,  as  a  plea 
of  no  assets  to  each  part  of  the  plain- 
tiff's demand ;  and  therefore,  that  the 
verdict  might  be  found  for  the  plain- 
tiff for  a  part  only  of  the  debt  laid  in 
the  declaration.    Hopwood  v.  Whaley^ 

342 

5.  The  defendant  pleaded  to  an 
action  on  a  promissory  note,  that  the 
plaintiff  wrongfully  detained  his 
goods,  and  refused  to  give  them  up, 
unless  he  gave  the  plaintiff  a  promis- 
sory note ;  that  he  accordingly  made 
the  promissory  note  sued  upon,  and 
delivered  it  to  the  plaintiff,  to  obtain 
possession  of  his  goods ;  and  that 
except  as  aforesaid  there  was  no  con- 
sideration, &c. :  Heldt  on  special  de- 
murrer, that  the  plea  was  bad,  and 
was  no  answer  to  the  action. 

Sembkt  the  plea  would  have  been 
good  ;  if  it  had  averred  the  circum- 
stances under  which  the  plaintiff 
obtained  possession  of  the  goods,  or 
averred  thiat  the  plaintiff  knew  he  had 
no  right  to  the  goods. 

To  an  action  by  payee  against 
maker  of  a  promissory  note,  payable 
on  demand,  a  plea  that  the  note  was 
made  and  delivered  on  account  of  a 
balance  claimed  by  the  plaintifi,  and 
upon  an  agreement  that  the  plaintiff 
should  not  enforce  payment  unless  a 
balance  was  really  due,  with  an  aver- 


ment that  no  balance  was  due.  is  a 
giood  plea,  without  alleging  the  agree- 
ment to  be  in  writing.  Keams  v. 
Durell.  357 

6.  To  a  count  upon  a  bill  by  indor- 
see against  acceptor,  a  plea  that  the 
drawer  was  a  married  woman  at  the 
time  of  the  indorsement,  and  that  her 
husband  did  not  authorize  or  consent 
to  her  indorsement,  was  held  bad,  on 
the  ground  that  the  defendant  was  not 
at  liberty  to  deny  the  maker*a  power 
to  indorse,  after  having,  by  his  acc^ 
tance  of  the  bill,  asserted  that  she  had 
the  power  in  question.  Smith  t. 
Manack^  3fiS 

7.  The  declaration  alleged  that  the 
defendants  were  common  carriers  of 
passengers  from  Southampton  to  Gib- 
raltar, a  place  beyond  the  seas. 

Plea ;  that  the  defendants  were  not 
common  carriers  of  passengers,  modo 
et  forma.     Issue  thereon. 

Held,  that  the  plea  only  put  in  issne 
the  fact  of  the  defendants  carrying 
passengers  from  Southampton  to 
Gibraltar  for  hire,  and  not  whether 
they  were  *'  common  carriers*'  in  the 
strict  technical  sense  of  the  term,  and 
liable  as  such,  according  to  the  custom 
of  England. 

Queer ey  whether  carriers  of  passen- 
gers from  an  English  to  a  foreign 
port,  are  bound  to  receive  and  carry 
all  passengers  offering  themselves,  and 
ready  to  pay  for  their  passage.  Benett 
V.  The  Peninsular  and  Oriental  Steam 
Boat  Company,  887 

8.  To  a  declaration  upon  a  bill  by 
indorsee  against  acceptor,  defendant 
pleaded  that  the  bill  was  indorsed  in 
blank  ;  that  when  it  became  doe 
one  I.  Shakespear  Williams  was  the 
holder  of  it ;  that  the  defendant  gare 
the  said  I.  Shakespear  Williams  lOiL  in 
cash,  and  a  promissory  note  for  152. 
158.  for  the  bill,  and  all  interest, 
charges,  and  claims  in  respect  of  it. 
Averment,  that  defendant  had  not, 
and  had  not  been  able  to  obtain 
knowledge  of  the  first  Christian  name 
of  Williams, "  otherwise  or  to  a  greater 
extent  than  as  set  forth  by  the  said 
initial  letter." 


PLEA. 
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Held^  on  special  demurrer,  first, 
that  the  plea  was  a  good  plea  of  pay- 
ment ;  secondly,  that  the  plea  suffi- 
ciently set  forth  the  title  of  Williams 
to  the  bill,  and  was  not  bad  for 
omitting  to  allege  that  after  the  bill 
had  been  indorsed  in  blank,  it  was 
delivered  to  Williams;  and  thirdly, 
that  the  Court  would  intend  that  "I." 
was  the  Christian  name  of  Williams, 
and  not  merely  the  initial  letter  of  it. 
Lomax  v.  Landellsy  396 

9.  To  an  action  of  assumpsit  on  a 
bill  drawn  by  the  Governor  and  Com- 
pany of  Copper  Miners,  and  indorsed 
to  the  plaintiffs,  and  accepted  by  the 
defendant;  the  defendant  pleaded, 
among  other  pleas, 

Fourthly,  that  the  said  Governor 
and  Company  of  Copper  Miners  were 
a  body  corporate  ;  that  the  said  bill 
was  made  by  their  corporate  name 
and  style,  and  that  it  was  indorsed  by 
writing  and  signing,  and  not  under 
the  common  seal  of  the  said  body,  nor 
by  any  person  having  authority  to  do  so. 

Fifthly,  that  the  Governor  and 
Company  of  the  Copper  Miners  were 
a  body  corporate ;  that  the  bill  was 
made  by  them  as  such,  and  that  they 
had  no  authority  to  indorse  bills. 

Held,  on  special  demurrer,  that  the 
fourth  plea  was  bad,  as  amounting  to 
an  argumentative  denial  of  the  in- 
dorsement; and  that  the  fifth  plea 
was  also  bad,  on  the  ground  that  the 
acceptor  of  a  bill,  payable  to  the  order 
of  another,  cannot  be  permitted  to 
deny  the  authority  of  that  person  to 
indorse.  Halifax  and  Others  v. 
Lyle,  424 

10.  Debt  against  the  maker  of  a 
promissory  note.  Plea,  that  it  was 
made  by  die  defendant  as  treasurer  of 
a  certain  society,  which  consisted  of 
divers  persons,  to  wit»  fifty  persons, 
and  was  called  The  Silurian  Lodge  of 
Odd  Fellows,  &c.  Heid^  on  special 
demurrer,  that  the  plea  was  bad,  for 
not  stating  the  names  of  the  persons 
who  composed  the  society,  or  alleging 
a  reason  for  the  omission.  WilUam$ 
T.  Miles,  433 


11.  Declaration  in  case  against  the 
sheriff  for  the  escape  of  one  H.,  taken 
in  execution  upon  a  judgment  at  the 
suit  of  the  plaintiff.  Plea  in  bar,  the 
coverture  of  the  plaintiff,  at  the  time 
of  the  accruing  of  the  debt  for  which 
judgment  recovered,  and  thence 
hitherto  :  Held,  on.  special  demnrrer, 
that  the  plea  was  not  a  good  plea  in 
bar. 

Quaere,  whether  the  plea  would 
have  been  substantially  good,  if  plea- 
ded in  abatement.  Morgan  v.  Cubitt 
and  Another,  444 

12.  To  a  declaration  in  debt  con- 
taining three  counts  for  401,  each,  the 
defendant  pleaded,  first,  as  to  the  first 
and  last  counts,  except  so  far  as  they 
relate  to  the  sums  of  10^  and  9/.  15<. 
6i.  parcel  of  the  said  monies,  &c. ; 
that  the  debts,  &c.,  in  those  counts 
mentioned,  except  so  far  as  they  relate 
to  the  said  sum  of  9{.  1 5s,  6<i.,  accmed 
to  the  plaintiff  before  the  making  of 
the  agreement  thereinafter  mentioned, 
to  wit,  for  clothes  delivered  by  the 
plaintiff  to  the  defendant ;  that  after 
the  accruing  of  the  said  debts,  &c., 
except,  &c.,  it  was  agreed  between  the 
plaintiff  and  the  defendant,  in  con- 
sideration that  the  defendant  would 
deliver  to  the  plaintiff  an  acceptance 
of  the  Earl  of  M.,  to  wit,  a  certain 
stamped  document,  of  which  the 
plaintiff  was  the  holder,  accepted  by 
the  said  Earl,  without  the  name  of  the 
drawer,  but  with  a  blank  space  for  it ; 
the  plaintiff  would  discharge  the  de- 
fendant from  all  claims  for  clothes,  if 
the  acceptance  should  be  paid  in  six 
months  ;  and  if  it  should  not  be  paid 
in  that  time,  the  defendant  should  be 
liable  to  pay  the  plaintiff  10/.  only  on 
account  of  clothes,  and  that  the  said 
acceptance  should  be  a  full  discharge 
and  satisfaction  of  so  much  of  such 
last  mentioned  claim  as  should  ex* 
ceed  the  sum  of  10/. ;  that  the  de- 
fendant did  deliver  to  the  plaintiff  the 
said  acceptance,  and  that  the  samo 
was  not  paid  within  six  months,  and 
the  defendant  thereby  became  liable  to 
pay  the  said  sum  of  10/.  only. 
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Held,  on  fpedal  demurrer,  that  the 
plea  was  goocL     Cwrleweis  v.  Clark, 

455 

PLEA  IN  ABATEMENT. 

See  Non-joinder   of    Co-defend- 
ants. 
Plea,  11. 

PLEADING,  (DISTRIBU- 
TIVELY). 

See  Plea,  4. 

PLEAS  (PLEADING  SEVERAL). 

1  •  To  an  action  of  trover,  the  Court 
allowed  the  defendant  to  plead,  with 
pleas  containing  special  defences,  a 
plea  that  the  plaintiff  had  impleaded 
the  defendant  in  the  Queen's  Bench 
in  respect  of  the  same  causes  of  action, 
and  that  the  Court  gave  judgment  for 
the  defendant  upon  demurrer  to  the 
plaintiff^s  replication,  which  judgment 
was  subsequently  aflSrmed  by  a  Court 
of  error.     Hutt  v.  Morelly  447 

2.  To  an  action  of  trover  the  de- 
fendant obtained  leave  to  plead  three 
pleas,  of  which  the  following  was  the 
abstract ;  first,  not  guilty  ;  secondly, 
not  possessed;  thirdly,  accord  and 
satisfaction.  Upon  the  pleas  them- 
selves being  delivered,  the  third  plea 
appeared  to  be  one  of  accord  and 
satisfaction  '^  after  action  brought." 
The  plaintiff  thereupon  signed  judg- 
ment. Held  regular.  Oabardi  v. 
Harmer,  481 

8.  By  a  special  act  incorporating 
a  railway  company,  it  was  enacted, 
that  all  the  provisions  of  the  8  &  9 
Vict.  c.  16,  ¥rith  respect  to  certain 
matters  should,  so  far  as  they  were  ap- 
plicable, and  not  inconsistent  with  the 
provisions  of  that  act,  be  incorporated 
with  it.  By  the  67th  section,  the 
company  were  empowered  to  raise  a 
certain  sum  by  the  creation  of  new 
shares,  upon  such  terms  and  in  such 
manner  as  might  be  agreed  upon  at  a 
general  meeting  specially  convened. 
To  an  action  ibr  calls,  in  the  form  given 


by  the  8  &  9  Viet,  c  16,  s.  96,  the 
Court  refused  to  allow  die  defendant 
to  plead,  in  addition  to  never  indebted, 
a  denial  of  his  being  a  shareholder, 
and  that  no  calls  had  been  made,  the 
following  pleas,  namely,  that  there 
had  been  no  meeting  of  the  company 
before  the  shares  were  created,  and 
that  the  shares  were  not  agreed  to  be 
created  at  a  meeting  of  the  company. 
Held,  also,  that  the  word  ^  share- 
holder" in  the  8  &  9  Vict.  c.  16, 
S8.  26  and  27,  means  a  shareholder 
de  jure,  and  one  entitled  to  participate 
in  the  profits.  The  Shropshire  Umn 
Railway  and  Canal  Company  v.  An* 
derson,  482 

POLL  OF  VESTRY. 

See  Vbstt  Mbetino. 

PRACTICE. 

See  Order  (Application  to  Res- 
cind). 

1.  Where  a  vessel  was  taken  by 
custom  house  officers  for  an  allied 
breach  of  the  Foreign  Enlistment  Act, 
and  after  being  detained  some  time, 
was  released  unconditionally,  and  pro- 
ceeded on  her  voyage,  and  the  owners 
afterwards  brought  an  action  in  the 
Court  of  Common  Pleas  against  the 
custom  house  officers  for  the  alleged 
trespass  in  so  seizing  and  detaining 
her:  this  Court,  on  motion  of  the 
Attorney  General,  and  upon  his  state- 
ment without  affidavit,  removed  the 
action  into  this  Court,  on  the  ground 
that  the  revenue  of  the  Crown  might 
be  affected  by  it.  In  re  an  action  in 
the  Court  of  Common  Pleas,  between 
Adams  and  Another,  Plaintiffs,  and 
Freemantle  and  Others^  Defendants,  10 

2.  A  summons  was  taken  out  by 
the  defendant  on  the  14  th  of  August, 
1848,  before  a  learned  Judge  at 
Chambers,  to  set  aside  a  declaration 
for  irregularity,  on  the  ground  that 
more  than  '*  four  Terms"  had  elapsed 
since  the  writ  of  summons  had  been 
served.  The  learned  Judge  dismissed 
the  application,  on  the  ground  that 
the  reason  assigned  was  insufficiant; 
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the  rula  being  that  a  declaration 
should  be  filed  not  within  **four 
Terms,"  but  within  a  "  year"  of  the 
service  of  the  writ  of  summons.  The 
defendant  haying  afterwards  obtained 
a  rule  before  the  full  Court,  for  the 
same  purpose,  in  the  Michaelmas 
Term  following ;  Held,  that  the  deci- 
sion of  the  learned  Judge  was  correct, 
and  that  the  application  came  too 
late.  Chaplin  and  Another  v.  Showier, 

227 
3.  Where  the  time  for  pleading  ex- 
pires on  the  10th  of  August,  the  case 
falls  within  the  Reg.  Gen.  Mich. 
Term,  3  Wm.  4.  r.  12,  and  judgment 
for  want  of  a  plea  cannot  be  signed 
till  after  the  Vacation.  Savery  ▼. 
Lister^  257 

PRJECLUDI  NGN. 
See  Rbplication,  6. 

PRIEST  IN  ORDINARY  TO 
THE  QUEEN. 

See  pRiviLEOB  FROM  Arrest. 

PRISONER,  DISCHARGE  OF. 

Since  the  1  &  2  Vict.  c.  ]  10,  s.  18, 
giving  to  rules  of  Court  for  the  pay- 
ment of  money  the  effect  of  judg- 
ments, a  party  in  execution  on  a  rule 
of  Court  for  the  payment  of  costs 
under  20/.^  is  entitled  to  the  benefit 
of  the  48  Geo.  3,  c.  123,  s.  1.  Doe 
dem.  Smith  v.  Roe,  544 

PRIVILEGE  FROM  ARREST. 

The  Court  discharged  a  defendant 
out  of  custody  of  the  sheriff  on  arrest 
on  final  process,  on  the  ground  of  his 
being  privileged  as  a  priest  in  ordi- 
nary of  the  Chapel  Royal,  upon  proof 
that  he  had  been  appointed  during  a 
previous  reign,  and  diat  he  had  per- 
formed his  ofiBcial  duties  on  several 
important  occasions  in  the  present 
reign ;  that  his  name  was  enrolled  in 
the  books  of  the  Lord  Steward,  and 
that  he  received  a  salary:  without 
proof  that  he  had  been  re-appointed 


on  the  occasion  of  the  present  Sove* 
reign;  there  being  a  letter  of  the 
Bishop  of  London  appended  to  the 
affidavit,  stating  that  no  re-appoint- 
ment was  necessary  on  the  demise  of 
the  Crown.    Harvey  v.  Dakins,    437 

PROFERT. 
See  Declaration,  9. 

PROHIBITION. 

Where  an  action  is  brought  in  an 
inferior  Court,  and  the  defendant  ap- 
pears at  the  trial,  and  makes  no  ob- 
jection to  the  jurisdiction  of  the  Court 
whilst  the  case  is  proceeding,  but  suf- 
fers the  Court  to  act  without  protest 
or  objection,  as  if  it  had  jurisdicdon, 
down  to  actual  payment  of  damages 
and  costs ;  it  is  too  late  to  apply  for  a 
prohibition,  even  though  the  party  had 
no  opportunity  of  applying  earlier  to 
the  superior  Court ;  unless  the  want 
of  jurisdiction  appears  upon  the  iJEice 
of  the  proceedings. 

Semble,  that  the  action  of  replevin 
in  the  County  Court  is  regulated  by 
the  121st  section  of  the  9  &  10  Vict, 
c.  95,  and  not  by  the  58th ;  and 
that,  therefore,  the  mere  fact  of  title 
being  in  question  at  the  trial,  does  not 
take  away  the  jurisdiction  of  the 
County  Court,  if  neither  party  take 
any  steps  to  remove  the  action  under 
the  121st  section.  In  re  a  Plaint  or 
Action  in  the  County  Court  of  Staf- 
fordshire, Between  Walter  Yates^ 
Plaintiff,  and  Sarah  Palmer,  Defend' 
ant,  283 

PROMISSORY  NOTE. 

See  Declaration,  2,  3. 
Plba,  3,  5,  10. 

PROSECUTOR. 

Where  an  indictment  is  removed 
from  the  quarter  tessions  into  this 
Court  by  certiorari*  at  the  defendant's 
instance,  and  the  defendant  is  con- 
victed, the  party  employing  the  at- 
torney to  conduct  the  prosecution,  and 
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at  whose  charge  the  proceedings  are 
carried  on,  is,  the  "  prosecutor**  of  the 
indictment  within  the  meaning  of  the 
5  &  6  Wm.  8c  M.  c.  11,  s.  3;  and, 
if  also  a  *•  party  grieved"  by  the  of- 
fence, is  entitled  to  costs :  although 
another  party  may  have  entered  into 
the  recognizances,  and  been  bound 
over  to  prosecute  the  charge. 

Whether  the  party  claiming  costs 
under  the  above  section  is,  in  point  of 
fact,  the  "  prosecutor**  or  not,  is  a 
matter  which  the  Court  will  inquire 
into  upon  affidavit.  Regina  v.  Bishop^ 

499 

PUBLIC  DOCUMENT. 
See  Inspection  of  Documents. 

QUARTER  SESSIONS,   (JURIS- 
DICTION  OF). 

See  Appeal. 

RAILWAY  COMPANY. 

See  Attorney  (Bill  of  Costs),  2,  4. 
Pleas,  (Pleading  several),  3. 

RATE,  (CONCLUSIVE,  WHEN). 
See  Appeal,  1. 

RECOGNIZANCE  (Under 
1  Geo.  4,  c.  87). 

See  Tenant. 

RE-CONVEYANCE. 
See  Mortgage. 

RECORD. 

See  NuL  Tiel  Record. 
Replication,  1. 

Interlocutory  rules  for  the  payment 
of  costs  do  not  form  part  of  the  re- 
cord, notwithstanding  the  18th  section 
of  1  &  2  Vict.  c.  110,  which  gives 
them  the  e£Eect  of  judgments.  Newton 
V.  Boodle  and  Others,  352 

RECORD  (PRODUCTION  OF). 
See  RsGULiE  Generalbs,  1. 


REDEEM  (RIGHT  TO). 
See  Mortgage. 

REFERENCE,  (ORDER  OF] 
See  Arbitration.  1. 

1.  The  attorney  on  the  record  \ 
authority  to  refer  the  cause.  If 
client  withdraw  that  authority  & 
him,  and  the  attorney  nevertbel 
refer  the  cause,  the  validity  ofl 
reference  cannot  be  disputed  ap 
shewing  cause  against  a  rule 
enforcing  the  award ;  and,  sen^ 
that  the  client's  only  remedy  is  agai 
his  attorney.  Smith  and  Anothei 
Troup,  i 

2.  Upon  a  cause  being  referred 
arbitration  by  order  of  nisi  pri 
the  parties  agreed  that  a  atatemeni 
certain  sums  admitted  to  be  due 
the  plaintiff  should  be  annexed  to 
order.  One  of  these  sums  was  75i 
but,  by  the  mistake  of  the  copy 
clerk,  460/.  was  written  in  its  plac 

Held,  that  the  Court  had  no  poi 
to   correct    the  mistake.      fP^wn 
Nicholson,  7 

REGULJE  GENERALES. 

1.  That  no  subpoen^  duces  teci 
be  issued  for  enforcing  the  product: 
of  any  record  of  the  acts  of  any  Cot 
deposited  in  the  Public  Record  Offi 
pursuant  to  the  statute  1  &  2  V 
c.  94,  or  any  other  document 
minute  of  proceedings  officially  fi 
of  record  in  any  Court,  and  deposi 
in  the  Public  Record  Office,  pursui 
to  the  said  statute  ;  without  an  or 
of  the  Court  out  of  which  the  s 
subpoeni  shall  issue,  or  of  some  Jac 
thereof.  Reg>  Gen.  Easier  Te\ 
11  Vict., 

2.  Reg.  Gen.  East.  Term,  7  Vi 
revoked ;  and  new  form  of  satisfacti 
piece  substituted.  Reg.  Gen.  TV 
Term,  11  Vict.,  1 

3.  It  is  ordered,  that  for  the  futu 
if  a  motion  for  a  new  trial  be  po 
poned  beyond  the  first  four  days 


REPLEVIN. 


REPLICATION. 
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Terniy  the  attorney  who  has  instructed 
counsel  to  make  the  motion  shall  give 
notice  of  it  to  the  attorney  of  the 
opposite  party,  otherwise  judgment 
signed  on  behalf  of  the  opposite  party 
shall  be  deemed  regular.  Reg,  Oen. 
Mich.  Term,  12  Fid.,  178 

4.  It  is  ordered,  that  where  a  rule 
for  judgment  as  in  case  of  a  nonsuit 
shall  have  been  discharged  on  a  pe- 
remptory undertaking  to  try  at  the 
next  or  any  future  assizes  or  sittings, 
if  the  plaintiff  shall  make  default  in 
proceeding  to  trial  pursuant  to  his 
undertaking,  the  defendant  shall  be  at 
liberty,  if  the  plaintiff  does  not  draw 
up  the  rule,  to  draw  it  up  at  any  time 
before  moving  for  judgment,  and 
thereupon  to  move  for  judgment  with- 
out serving  a  copy  of  the  rule  on  the 
plaintiff.  Reg.  Oen.  East.  Term^ 
12  FtcL,  627 

REJOINDER. 
See  Distress. 

RENT. 

See  Executor. 

Judgment       Non      Obstante 
Veredicto. 

REPLEADER. 

See  Judgment   Non  Obstante 
Veredicto. 
Witness  (Action  Against). 

REPLEVIN. 

See  Certiorari,  2. 
Prohibition. 

The  effect  of  the  119th  section  of 
the  County  Courts'  Act  is  to  substi- 
tute a  proceeding  in  replevin  suits  in 
the  new  district  County  Courts,  in 
lieu  of  the  old  proceeding  in  the 
County  Court. 

Although,  since  the  establishment 
of  the  district  Courts,  the  jurisdiction 
to  hear  and  determine  replevin  suits 
has  been  taken  away  from  the  sheriff 


and  conferred  upon  those  Courts,  it  is 
still  his  duty  to  make  replevins,  and 
to  take  bonds  under  the  1 1  Geo.  2, 
c.  19,  s.  23,  to  prosecute  the  suit  with 
effect  and  without  delay. 

A  bond  conditioned  for  appearing 
at  the  next  County  Court,  and  then 
and  there  prosecuting  the  suit  with 
effect,  is  no  longer  a  compliance  with 
the  provisions  of  the  1 1  Geo.  2,  for 
that  condition  is  now  idle,  if  it  re- 
quires a  suit  to  be  commenced  in  the 
County  Court,  and  is  insufficient  if 
its  effect  be  to  require  the  suit  to  be 
prosecuted  in  the  district  Court,  inas- 
much as  it  does  not  require  that  to  be 
done  without  delay. 

The  amount  of  rent  for  which  the 
distress  is  made,  plus  the  expenses  of 
the  distress,  is  a  proper  measure  of 
damages  in  an  action  by  the  landlord 
against  the  sheriff  for  granting  an 
insufficient  replevin  bond. 

The  declaration  in  such  an  action 
alleged  that  the  County  Coort  had  no 
jurisdiction  at  the  time  of  taking  the 
bond :  Held,  upon  motion  in  arrest  of 
judgment,  that  it  sufficiently  appeared 
upon  the  declaration  that  the  County 
Court  had  no  jurisdiction  at  the  time 
of  making  the  plaint  to  the  sheriff. 
Edmonds  v.  ChalUs  and  Another^  681 

REPLICATION. 

See  Distress. 

1.  To  a  declaration  in  debt,  the 
defendant  pleaded  that  he  was  an 
attorney  of  the  Court  of  Queen's 
Bench,  and  privileged  as  such,  and 
that  he  was  not  an  attorney  of  the 
Court  of  Exchequer.  The  plaintiffii 
replied  that  the  defendant  was  an 
attorney  of  the  Court  of  Exchequer, 
concluding  to  the  country  :  Held,  on 
special  demurrer,  that  the  replication 
was  bad,  for  not  concluding  with  a 
verification  by  the  record.  Chraham 
and  Another  v.  IngUhyand  Olover,  18 

2.  To  a  declaration  on  a  bill  of 
exchange  by  the  drawer  against  the 
acceptor,  the  defendant  pleaded  that 
the  bill  declared  on  was  given  in  dis- 
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chaige  of  another  bill  which  waa 
given  in  discharge  of  a  previous  bill« 
which  was  drawn  for  partnership 
purposes,  and  the  proceeds  of  whidi 
were  so  applied ;  and  that  the  part- 
nership accounts  had  not  yet  been 
settled:  SefMe^  that  de  injurift  is  a 
good  r^lieation  to  such  a  ^ea.  TV- 
bMi  Y.  EUerman,  71 

8.  Declaration  in  trespass  for  mesne 
profits,  stating  the  entry  and  expol- 
aion  to  have  been  on  the  10th  of  De- 
cember, 1844,  and  the  expulsion  and 
taking  of  profits  to  have  been  conti- 
nued until  the  10th  of  March,  1846. 
Flea*  that  the  closes  in  which,  &c., 
were  not,  nor  was  any  of  them,  or  any 
part  thereof,  the  plaintiff's,  modo  et 
IbrmA.  Replication  to  the  whole  of 
the  plea,  by  way  of  estoppel,  a  reco- 
very by  the  plaintiff  against  the  casual 
ejector  on  a  declaration  in  ejectment, 
stating  the  demise  to  have  been  on 
the  14th  of  October,  1845,  for  a  term 
of  twenty  years,  concluding  with  a 
prayer  of  juHgment,  if  the  defendant 
during  that  term  ought  to  be  admitted 
against  the  said  recovery,  record,  and 
proceeding,  to  plead  that  plea.  Heldf 
on  special  demurrer,  that  the  replica- 
tion was  bad,  as  the  estoppel  (if  any) 
applied  only  to  part  of  the  time  of  the 
trespasses  complained  of,  and,  there- 
fore, should  have  been  replied  to  part 
only  of  the  plea. 

Qtugrct  if  a  judgment  against  the 
casual  ejector  can  be  pleaded  as  an 
estoppel  against  the  tenant  in  posses- 
sion?    Doe  r.  WelUman,  179 

4.  To  a  count  upon  a  bill  by  in- 
dorsee against  indorser,  defendant 
pleaded,  that  the  maker,  indorsee,  and 
plaintiff  were  the  same  person,  and 
that  plaintiff  would  be  liable  upon  the 
bill  to  the  defendant,  in  the  event  of 
the  latter  paying  it  Replication,  that 
the  plaintiff  indorsed  to  defendant,  in 
order  that  the  latter  might  re-indorse 
it  to  him  as  surety  for  the  acceptor, 
and  that  there  was  no  consideration 
for  the  plaintiff's  indorsement  to  de- 
fendant. 

Heidt  that  the  replication  was  an 
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answer  to  the  plea,  and  no  departure. 
Smith  V.  Mariockf  363 

5.  To  a  declaration  in  detinue  ibr 
a  deed,  the  defendant  pleaded  that  he 
was  an  attorney  of  the  Supreme  Comt 
of  New  South  Wales ;  that  the  deed 
was  delivered  to  him  by  plaintiff  si 
such  attorney,  and  that  plaintiff  wu 
indebted  to  him  for  budnesa  done,  iy 
rea9<m  whereof  defendant  claimed  a 
lien  on  the  deed.  The  replicatioB 
traversed  the  lien  claimed. 

Held  bad,  for  traversing  mere  Bit- 
ter of  law. 

Held  also,  that  the  plea  was  bsi 
for  not  shewing  that  Uie  defendant 
had  a  lien  by  the  law  of  New  Soath 
Wales.     AMtiey  v.  Fisher.  376 

6.  Debt  by  an  executor.  Plea  to 
its  further  maintenance,  payment  after 
action  brought,  with  prayer  of  judg- 
ment, if  the  plaintiff  ought  further  to 
maintain  his  action.  Replication,  a 
traverse  of  the  payment  without  any 
special  commencement  of  prspdudi 
non :  Heldf  on  special  demurrer,  that 
the  replication  must  be  taken  as  if 
pleaded  in  maintenance  of  the  action 
generally,  and  was  therefore  bad. 
Fuivoye^  Executor  of  Aldred^  de* 
eeaeed  v.  Stevens,  440 

REPRESENTATION,  (FALSE). 
See  EsTOPPiL. 

REQUEST  (IMMATERIAL 
AVERMENT,  WHEN> 

See  Sheriff. 

RESCUE. 

See  Sheriff. 

RESIDENCE   (DEFENDANT'S). 
See  Writ  of  Summons,  1. 

••RESIDUE"  OF  DERTS. 
See  DscLiiRATioiv,  10. 

RETURN  OF  WRIT. 

See  Writ,  2.  J 

Writ  or  Triai- 


SATISFACTION  PIECE. 


SCIRE  FACIAS.        119 


REVENUE  OF  CROWN. 

iS'ee  Practice,  1. 

The  Court  of  Exchequer  are  always 
sitting  to  hear  revenue  matters.  Re 
gina  v.  Morse,  224 

REVERSAL  ON  ERROR. 

See  NuL  tibl  Record. 

RULE  FOR  PAYMENT  OF  MO- 
NEY,  (Undbr  1  &  2  Vict.  c.  110, 
8.  18). 

See  Arbitration,  I9  4,  6. 

Prisoner,  (Discharge  of). 

Although  the  Court  ¥rill  not,  gene- 
rally, grant  a  rule  to  enforce  an  award 
under  the  1  &  2  Vict.  c.  110,  s.  18, 
unless  a  demand  be  first  made,  of  the 
sum  awarded,  upon  the  party  against 
whom  the  rule  is  applied  for,  by  the 
party  in  whose  favour  the  award  was 
made,  or  by  his  legally  appointed 
attorney  ;  such  demand,  will  under 
special  circumstances,  be  dispensed 
with.     Smith  and  Another  v.  Troup, 
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RULE,  (DRAWING  UP). 

See     Discharge     of     Defendant 
(Under  7  &  8  Vict.  c.  96,  s.  67). 

SATISFACTION,    (DELIVERY 
OF  BILL  OF  EXCHANGE  IN). 

See  Plea,  2,  12. 

SATISFACTION  PIECE. 
See  Reguue  Generalbs,  2. 

SCIRE  FACIAS. 

See  Joint  Stock  Company. 
Second  Application. 

1.  The  7  Geo.  4,  c.  46,  s.  13,  in 

enacting  that  ^*  execution  upon  any 


judgment  obtained  against  any  public 
officer  for  the  time  being"  of  a  bank* 
ing  company,  **  may  be  issued  against 
any  member  or  members  for  the  time 
being,  of  such  corporation  or  copart- 
nership," means  an  execution  against 
the  persons  who,  at  the  time  of  issuing 
the  scire  facias,  are  members  of  the 
banking  company. 

In  issuing  execution  against  the 
members  of  a  banking  company, 
against  the  public  officer  of  which  a 
judgment  has  been  obtained,  under 
the  7  Geo.  4,  e.  46,  s.  13,  the  proper 
course  is  to  proceed  first  against  those 
who  are  members  at  the  time  the 
scire  facias  issues  ;  then,  in  the  event 
of  an  execution  against  them  being 
unsuccessful,  against  those  who  were 
members  at  the  time  of  the  contract 
being  entered  into ;  then,  in  the  like 
event,  against  those  who  were  so  at 
the  time  of  the  contract  becoming  exe- 
cuted ;  and  lastly,  against  those  who 
were  so  at  the  time  of  the  judgment 
being  obtained. 

And  in  order  to  obtain  leave  to 
issue  a  scire  facias  against  members  of 
the  second  or  subsequent  class,  all 
that  is  necessary  to  be  shewn  on  the 
face  of  the  affidavits  is  a  reasonable 
certainty  that  any  further  proceedings 
against  the  first  or  previous  class  of 
members  would  prove  inefiectual. 

It  is  no  cause  to  shew  against  a 
rule  for  leave  to  issue  a  scire  facias 
against  a  member  of  a  banking  com- 
pany, who  was  a  member  at  the  time 
of  the  contract  entered  into,  on  a  judg- 
ment obtained  against  the  public  of- 
ficer of  the  banking  company,  that  the 
judgment  was  fraudulently  concocted 
to  the  prejudice  of  the  members.  That 
is  the  proper  subject  of  a  plea  to  the 
scire  &cias,  or  of  an  application  to  set 
aside  the  proceedings  as  fraudulent. 

Execution  cannot  be  had  under  the 
7  Geo.  4,  0.  46,  s.  13,  against  per- 
sons who  have  become  members  of  a 
banking  company  after  the  contract 
was  complete,  but  who  have  ceased 
to  be  so  before  judgment  obtained. 
Dodgson,  P.  O.  v.  Scott,  P.  0.,      27 
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SCIRE  FACIAS. 


8.  To  an  aetion  on  a  id.  fiu  to  hare 
exeention  againtt  a  member  for  the 
time  being  <^  a  banking  copartnership, 
under  7  Geo.  4,  c.  46,  8.  13,  the  de- 
fendant pleaded  that  the  plaintiff  had, 
before  issuing  the  present  writ,  issued 
another  writ  of  sci.  fa.,  and  obtained 
an  award  of  execution  against  one 
J.  A.9  another  member  for  the  time 
being  of  the  same  copartnership : 
Held  bad,  on  demurrer.  Burmesier 
P.  O.  ▼.  Cropton,  430 

3.  A  creditor  of  a  joint  stock  bank- 
ing company,  established  pursuant  to 
7  Geo.  4,  c.  46,  who  has  obtained 
judgment  against  the  public  officer, 
cannot,  after  unsuccessftilly  suing  out 
execution  against  a  member  for  the 
time  being,  lie  by  for  a  period  of  time, 
and  then  come  to  the  Court  for  leave 
to  issue  execution  against  members  at 
the  time  of  the  contract  entered  into, 
on  affidavits  shewing  that  execution 
against  members  for  the  then  time 
being,  would  prove  fruitless:  unless 
he  can  also  shew  that  further  efforts 
at  execution  against  the  members  for 
the  time  being  at  the  time  when  he 
ilrst  issued  execution,  would  also 
have  been  fruitless. 

Where  the  plaintiffs,  in  December 
1846,  had  obtained  judgment,  and  un- 
successfully issued  execution  against 
a  member  for  the  time  being,  of  a 
joint  stock  banking  company,  but  had 
not  taken  any  further  steps ;  although 
there  were  at  the  time  two  solvent 
persons,  members  of  the  copartner- 
ship: Held  that  they  were  not  en- 
titled, in  Hilary  Term,  1849,  to  a  sci. 
fa.  to  have  execution  against  the  mem- 
bers at  the  time  of  the  contract  being 
entered  into. 

Where  a  member  of  such  a  copart- 
nership had  ceased  to  be  a  shareholder 
before  the  time  when  the  contract  was 
made,  on  which  the  company  was 
sued,  and  had  caused  his  name  to  be 
omitted  in  Schedule  A.,  but  had  ne- 
glected to  have  it  inserted  in  Schedule 
B.,  pursuant  to  the  7  Geo.  4,  c.  46, 
s.  4 :  Heldy  that  the  question  of  his 
being  a  shareholder  at  the  time  of  the 


contract,  was  a  matter  to  be  tried  <m 
scire  &cias. 

Sendfle^  also,  that  a  scire  fiMisi 
against  members  at  the  time  of  the 
contract  being  entered  into,  should 
state  the  prior  execution  against  the 
members  at  the  time  of  the  executioii, 
which  is  a  condition  precedent,  sad 
necessary  to  warrant  the  scire  &dss 
against  a  member  at  the  time  of  the 
contract  being  entered  into.  7^ 
Bank  of  England  v.  Johtuon^  P.  0, 

m 

4.  A  declaration  in  scire  £acias  n^ 
a  judgment  recovered  against  the  pub- 
lic  officer  of   a   bankin^^    compinj, 
under  the  7  Geo.  4,  c.  46»  s.  13,  re- 
ferred to  the  act  in  one  part  as  the 
"  statute,"  and  in  others  as  the  '*  sts- 
tutes."      It  also  described   the  de- 
fendant as  "  now*'  being  a  member  of 
the  said  copartnership. 

Heidi  on  special  demurrer,  that  the 
declaration  was  good,  as  the  reference 
to  the  statute  was  surplusage,  and  the 
description  of  the  defendant  was  cor- 
rect.    Nunn  V.  ClaxUm^  637 

5.  Execution  upon  a  judgment  re- 
covered against  the  public  officer  of  s 
joint  stock  banking  company,  sued  as 
such,  cannot  be  issued  against  a  per- 
son, as  a  member  for  the  time  being, 
unless  he  legally  fill  that  character ; 
and  it  is  not  enough  that  he  did  acts 
by  which  he  held  himself  out  to  the 
world  as  a  member. 

By  a  deed  of  settlement  constitut- 
ing a  joint  stock  company,  it  was 
provided  that  the  husband  of  a  female 
shareholder  should  not  be  a  member 
of  the  company  in  respect  of  such 
shares,  but  should  be  at  liberty  to 
become  a  member  on  taking  certain 
steps  specified  in  the  deed.  A  mar- 
ried woman,  with  her  own  separate 
property,  and  with  her  husband's 
consent,  purchased  shares  in  her  own 
name  in  the  above  company.  She 
was  registered  as  a  shareholder,  and 
returned  as  such  to  the  Stamp  Office. 
The  defendant,  her  husband,  received 
some  of  the  dividends,  for  which  he 
gave  a  receipt  as  her  agent ;  and  at- 


SECURITY  FOR  COSTS. 


SEVERAL  COUNTS. 


7B1 


tended  meetiDgs  which  only  share- 
holders were  permitted  to  attend.  He 
did  not,  however,  take  the  steps  re- 
quired by  the  deed  of  settlement  for 
investing  himself  with  the  character 
of  a  shareholder. 

Held,  that  execution  could  not  be 
sued  out  against  him  upon  a  sci.  fa.  as 
a  member  of  the  company  for  the  time 
being,  under  the  7  Geo.  4,  c  46,  s.  13. 
Ness  V.  Angas,  645 

SEAL,    (APPOINTMENT    UN- 
DER). 

See  Arbitration,  1. 

SECOND  ACTION. 
See  Stating  Proceedings,  2,  3,  4. 

SECOND  APPLICATION. 

See  K^-B-Rhi^,  2. 

Joint  Stock  Company,  2,  4. 
Judge  at  Chambers. 

After  judgment  against  the  P.  O. 
of  a  banking  company,  a  rule  nisi  for 
leave  to  issue  a  scire  facias  against  B., 
one  of  the  members  at  the  time  of  the 
contract  being  entered  into,  was  ob- 
tained. After  being  twice  enlarged, 
the  plaintiff  gave  notice  to  B.  of  his 
intention  to  abandon  it,  and  pay  the 
taxed  costs,  and  the  costs  were  taxed 
and  paid  to  B.  accordingly :  Held^ 
that  the  plaintiff  was  not  precluded 
from  again  applying  to  the  Court  for 
leave  to  issue  a  scire  facias  against  B. ; 
although  the  affidavits  disclosed  no 
new  facts. 

Semhle,  that  the  rule  prohibiting  a 
party  from  moving  the  same  rule 
twice,  does  not  apply  to  motions  for 
leave  to  issue  a  scire  facias  under  the 
7  Geo.  4,  c  46,  s.  13  ;  and  that  a  se- 
cond application  may  be  made  on  new 
facU.     Dodgson,  P.  0.  v.  Scott,  P.  0. 

27 

SECURITY  FOR  COSTS. 

The  Court  rescinded  a  Judge's 
order  staying  proceedings  in  an  action, 
on  the  ground  of  the  plaintiff  being 


abroad,  until  security  for  costs  were 
given  (no  such  security  having  been 
given),  it  being  sworn  that  the  plain- 
tiff had  returned  to  England,  and  had 
no  intention  of  going  abroad  again. 
Place  V.  Campbell,  113 

SERVICE,  (PERSONAL). 

See  Appearance  (Sec.  stat.),  2. 
Joint  Stock  Company,  1. 

SET  OFF. 

See  Costs,  (Suggestion  to  Deprive 
Plaintiff  of),  8. 

1.  A  debt  accruing  due  since  action 
brought,  cannot  be  the  subject  of  a 
set-off  in  such  action.  Richards  v. 
James,  52 

2.  A  Judge's  order  requiring  the 
defendant  to  deliver  a  particular  of  his 
set-off,  and  ordering  that  "  in  default 
thereof  the  defendant  shall  be  preclu- 
ded from  giving  any  evidence  in  sup- 
port of  such  set-off  at  the  trial," 
renders  such  evidence  inadmissible  at 
the  trial.    Young  v.  Geiger,  337 

3.  To  a  plea  of  set-off,  alleging  that 
the  plaintiff,  *'  before  and  at  the  time 
of  the  commencement  of  the  suit,  was 
and  is  indebted ;"  a  replication,  that 
the  plaintiff  "  was  not  indebted  modo 
et  form^*'  is  good.  Morrison  v. 
Chadwiek,  567 

SET  OFF,  (CALLS  DUE  UPON 
SHARES). 

See  Joint  Stock  Company,  6. 

SEVERAL  COUNTS. 

A  declaration  by  the  assignees  of  a 
bankrupt  contained  four  counts :  first, 
trover  for  a  ship  of  the  bankrupt,  con- 
verted before  bankruptcy.  Secondly, 
trover  for  a  ship  of  the  assignees,  con- 
verted after  bankruptcy.  Thirdly, 
that  the  bankrupt  being  sole  owner  of 
a  ship,  for  the  purpose  of  indemnifying 
the  defendants  against  loss  in  respect 
of  their  acceptmg  certain  bills  of  ex- 
change, empowered  them  by  deed  to 
sell  the  slup,  of  whidi  purpose  the 
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SHERIFF. 


defendants  had  nodce;  that  the  de- 
fendanta  refuted  to  accept  the  billi, 
bat,  contrary  to  the  pnrpoie,  &&, 
■old  the  ship  before  the  bankiaptcy  ; 
whereby  the  attigneeB  loit  the  poaiea- 
■ion  of  the  thip,  aod  the  freight  of  hei 
cargo,  Fonrthly,  that  the  bankrupt 
empowered  tbe  defaitdanta  by  deed  to 
•ell  the  ship,  but  at  the  lame  time 
wrote  them  instructiona  by  letter  not 
to  do  10,  and  that  the  defendanta, 
contrary  to  their  instructiona,  never- 
thelesa  aold  the  ship ;  concluding  with 
tbe  aaoia  damagv  aa  in  the  third  count. 
Held,  that  tbe  fint  and  third,  and 
the  Mcond  and  fourth  conata,  were  for 
the  aame  cauaea  of  eompl^t,  and 
were  iB  appaient  violation  of  the  rule 
4tf  Hilanr  Term,  4  Wro.  4.  FU  IL 
r.  S.  Dearie  and  Othen,  Aingneei, 
^  V.  R.  Hndermm  amd  Am&tr, 

5SS 

SHAREHOLDERS. 
See  /oiKT  Stock  Compaiti. 

SHERIFF. 

See  Attokhbt,  3, 

Bank  Bu  FT. 

DlSTRBSS. 

WaiT  or  Triai:.. 

The  iheriff  ia  bound,  in  executing  a 
C^iaa  (under  1  &  2  Vict.  c.  110,s.3)> 
to  provide  auch  a  force  as  will  enable 
him  to  effect  a  caption,  in  apite  of  any 
resistance,  which  he  has  reason  to 
anticipate. 

Akhongh  if  the  prisoner  be  reseued, 
a  return  ^  the  rescue  ia  good. 

Tbe  declaiation,  after  stating  that  a 
ca.  ad  resp.,  iaaued  against  K.,  had 
been  delivered  to  the  sheriff  for  exe- 
cution, stated  that  the  sheriff,  though 
often  requested,  did  not  take  K.,  and 
&laely  returned,  non  est  inventus. 
Pleas:  first,  not  guilty;  secondly,  that 
K.  was  not  indebted  to  plaintiff; 
thirdly,  that  K.  was  not  in  the  baili- 
wick ;  fourthly,  that  defendant  eould 
not  have  arrested  K. :  and  fifthly,  that 
defendant  had  not  notice  that  he  could 
have  aneited  him. 


STATING  PROCEEDINGS. 

Evidence  was  offered  that  plnntiff 
bad  directed  the  sheriff  not  to  anett 
K.  at  a  particolar  time  and  place: 
Held,  not  admissible  under  any  of  the 
issnea. 

Held  also,  that  the  breach  of  ds^ 
of  the  aheriff  waa  the  not  arreatii^ 
when  he  conld  and  might,  not  Ui 
omission  to  arreat  after  request ;  aid 
that  the  allegation,  therefore,  of  tbe 
plaintiff's  request,  was  immatemL 
Hovden  V.  Slandish,  tli 

SHBRIFF.  (CASE  AGAINST. 

FOR  NOT  ARRESTING). 

See  Dbclabatiow,  7- 

SHERIFFS  OFFICER. 

See  Bauitv. 

SIGNED   BILL,  (DKLITERT 
OF). 

See  ATXourxT,  (Buj.  <w  CotrsX 
2.4,5. 

SIGNING  JUDGMENT. 

See  Wkit  of  TaiAt. 

SOCIETY.  (PROMISSORY  NOTE 
BY  TREASURER  OF). 

See  Plia,  10. 
SPECIAL  JURY. 
Tbe  defendant  having  obtained  a 
rule  for  a  ape<^  j*"7<  ^°^  ^"^  ^ 
jury  nominated  and  reduced,  a  day 
was  fixed  for  trial.  When  the  ^i- 
pointed  day  arrived,  it  was  found  that 
no  apecial  jury  process  had  been  cai^ 
ried  in  :  the  cause  was  accordingly 
tried  by  a  common  jury  as  unde- 
flsnded,  and  a  verdict  given  fer  the 
plaintiff.  The  Court  set  aside  the 
verdict  as  irregular.  HaUaae  v. 
Beauclerk,  «4S 

STAYING  PROCEEDINGS. 

1.  Where  the  plaintiff,  in  an  action 
to  recover  nnliqnidated  damages  (or 
breach  of  contract,  to  which  the  de- 
fendant had  pleaded  special  jitu, 
recovered  a  verdict  on  all  tbe  iasne% 


STOCK  JOBBING  ACTS. 


TIME  (ASKING  FOR).     78$ 


with  damages:  the  Conrt  refbsed  to 
stay  proceedings  before  judgment 
signed,  on  payment  by  the  defend- 
ants of  the  amount  of  damages  and 
costs.    Peat  y.  Mangnall  and  Another, 

261 

2.  Where  a  plaintiff  has  been  taken 
in  execution  for  the  costs  of  a  former 
action,  but  has  subsequently  been  dis- 
charged upon  her  own  petition  under 
the  Insolvent  Debtors'  Act,  the  Court 
will  direct  the  proceedings  in  the 
second  action  to  be  stayed,  until  the 
costs  of  the  former  are  paid.  StikoeU 
V.  Clarke,  436 

3.  Where  the  plaintiff  had  brought 
seven  different  actions  for  seven 
different  publications  of  the  same 
libel,  against  the  same  defendant; 
the  Conrt  ordered  proceedings  to  be 
stayed  in  all  the  actions,  except  one, 
until  that  one  had  been  tried.  Jones 
V.  PHtchard,  629 

4.  The  plaintiff  having  been  non- 
suited upon  the  merits  in  an  action  of 
slander,  in  which  the  defendant  had 
pleaded  a  justification,  commenced, 
without  having  paid  the  defendant's 
costs,  a  second  action  in  formA  pau- 
peris, for  snbstantially  the  same  dan- 
der as  that  declared  upon  in  the  first 
action,  and  also  for  other  slanderous 
words  spoken  on  the  same  occasion  as 
that  slander. 

The  Court  stayed  the  proceedings 
in  the  second  action  until  payment  of 
the  costs  of  the  first 

A  similar  stay  of  proceedings  was 
granted  where  tiie  plaintiff  had  with- 
drawn the  record  in  the  first  action, 
and  the  defendant  had  obtained  judg- 
ment as  in  case  of  a  nonsuit*  Hoare 
(a  Pauper)  v.  Dichaon,  677 

6.  The  superior  Courts  will  stay 
proceedings  in  actions  for  ar  sum  less 
than  40<.,  when  they  might  have 
been  recovered  in  an  inferior  Court. 

The  practice  of  staying  such  actions 
has  not  been  affected  by  the  City  of 
London  Small  Debts'  Act,  10  &  11 
Vict.  c.  71.     Stuiton  v.  Bament,  632 

STOCK  JOBBING  ACTS. 
See  IvsPECTioR  op  Doctmiim. 


SUBPOENA. 
See  Witness  (Action  against). 

SUBPCENA  DUCES  TECUM. 
See  Rbguub  Oxnekalbs,  1. 

SUGGESTION. 

See  Costs  (Suggestion  to  Depbivs 
Plaintipp  op). 
Judge  at  Chambers. 

SUMMONS  (SERVICE  OF). 
See  County  Court. 

"  SUM  RECOVERED." 

See  Discharge  op  Dependant 
(Under  7  &  8  Vict,  c  96, 
S.57). 

SURRENDER  (PLEA  OF). 
See  Landlord  and  Tenant. 

SUSPENSION   (OF   CAUSE  OF 
ACTION). 

See  Plea,  2. 

TAXATION. 

See  Attorney  (Bill  op  Costs),  8. 
Costs. 

TENANT. 

On  an  application  under  the  1 
Geo.  4,  c.  87,  s.  1,  the  Court  wfll 
not  include  in  the  security  to  be 
given  by  the  tenant,  damages  all^ped 
to  have  been  caused  by  the  tenant,  or 
those  under  him,  to  the  trade  of  the 
demised  premises.  Doe  dem.  Marks 
and  Another  v.  Roe,  87 

TERM. 
See  Writ,  2. 

TESTE. 
See  Writ,  1. 

TIME  (ASKINO  FOR). 
See  Irrbqitlaritt. 


7S4        YARIANCB.  fte. 


YESTRT  MEETIXG. 


TIME  (ENLARGKMENT   OF. 
FOR  MAKING  AWA&D> 

8e€  AmBiTBATioii,  2,  5,  6. 
TIME  (REASONABLE). 

Sf«  OlDBm    (AlTUCATlOB    TO    RkS- 

TIME  FOR  PLEADING. 
See  Practics,  3. 

TRAVERSE  (TOO  LARGE). 
See  Dkclakatiov,  8. 

TRESPASS. 

See  DicLAKATioii,  1. 
NoncB  OF  AcnoH. 

TRESPASS  FOR  MESNE 
PROFITS. 

See  RsFLicATion,  3. 

TRIAL  (IRREGULAR). 
See  Special  JcmT. 


TROVER. 

Plsas  (Flzabiko  Sbtbkai.), 
!•  2- 

VACATION  (LONG). 
See  Pkacticb»  S. 

VARIANCE. 


VENUE  (CHANGING  THE> 


I 


DECLABATIOHy   6. 

Weit  of  Eeeoe. 


VARIANCE  (BETWEEN  AB- 
STRACT  AND  PLEAS  DEU- 
VERED). 

See  Pleas  (Pleaoiko  Seteeal),  2. 

VARIANCE  IN  AFFIDAVIT. 
See  Bail  ^Affidatit  to  hold  to),  3. 


On  the  22iid  of  Febrwy,  &e 
for  pleaffing  ezpiied ;  on  the  23fed»i 
■rnnmom  for  tzBM  to  plead  was  tika 
out ;  on  the  24th,  an  order  for  fam 
on  the  nsoal  terms  was  made;  tk 
defendant  £d  not  draw  it  Qpw  hat  oi 
the  same  day  serfed  a  mle  tockmip 
the  renne,  and  defirered  a  pica.  Ob 
die  25th,  die  issue  was 
with  notice  of  trial  in  the 
county.  On  the  26th,  a  anrnmnwa 
set  aade  the  issue  and  notiee  of  xi 
was  served.  On  the  28tli,  an  oiiK 
rescinding  the  rale  to  ehmage  tki 
Tenne,  and  directing  the  Dotioe  d 
trial  to  stand  was  made  b  j  a  Jo^ 
St  Chambers.  At  the  ^««»-g  asBsei 
the  defoidsct  did  not  af^tear,  and  di 
cause  was  taken  as  undefended  :  Held 
first,  that  a  Judge  at  Chambers  h« 
power  to  rescind  a  rale  of  Conn 
changing  die  renne;  and,  scoondlj, 
that  onder  the  dinimUsnces,  sncli 
order  ought  not  to  haie  been  made, 
Darrimglam  t.  Priee^  \\A 

VENUE    (UNDERTAKING    TO 
GIVE  MATERIAL  EYIDEXCZ). 

Evidence  which  goes  to  the  saxNmt 
of  damages,  is  material  erideooe 
within  the  meaning  of  the  undo- 
taking,  on  bringing  back  the  venue 
to  the  county  in  whi^  it  was  ori- 
ginaUy  laid.     Jomee  ▼.  Smkk^  9 

VERDICT  (DISTRIBUTIVE) 

See  FsaaT  (Right  to). 
Plea,  4. 

VERIFICATION  BY  THE 
RECORD. 

See  Repucatiok,  1. 

VESTRY  MEETING. 

A  local  act  (64  Geo.  3,  e.  cxm. 
s.  S),  enacted  that  at  a  vestry  moctint 
to  be  held  on   Easter  Tneadaj  ii 


VESTRY  MEETING. 


VIDELICET. 


785 


every  year,  all  the  vacancies  in  the 
list  of  governors  and  guardians  of  the 
poor  should  "  he  filled  up  hy  poll  or 
ballot,  or  in  such  way  of  election  as 
should  be  deemed  most  proper  and 
convenient"  At  a  vestry  meeting 
held  accordingly,  the  mode  of  election 
pursued  was  as  follows  :  Two  can- 
didates were  proposed  for  each  va- 
cancy ;  on  a  shew  of  hands  being 
taken,  the  one  in  whose  favour  it 
appeared  to  be,  was  declared  elected  ; 
and  then  two  other  candidates  were 
proposed  for  the  next  vacancy ;  and 
so  on,  till  all  the  vacancies  were  filled 
up.  One  of  the  rejected  candidates 
demanded  a  poll  of  the  inhabitants  of 
the  parish,  which  was  refused  by  the 
chairman,  who  proceeded  to  complete 
the  elections  according  to  the  mode 
above  described. 

Held,  that  this  mode  of  election 
could  not  be  sustained. 

Held  also,  that  it  was  the  meeting 
itself,  and  not  the  chairman,  which 
was  to  pronounce  what  was  the  "  most 
proper  and  convenient"  mode  of  elec- 
tion ;  the  right  to  determine  the  mode 
of  election  being  limited  to  a  choice 
among  such  modes  as  might  best 
fulfil  the  object  of  the  section,  which 
was  to  secure  the  filling  up  of  the 
vacancies  by  a  real  election  made  by 
the  inhabitants  in  vestry  assembled. 

The  3rd  section  of  the  local  act 
requires  a  vestry  meeting  to  be  called 
on  Easter  Tuesday  in  every  year,  "  at 
which  said  vestry  meeting"  the  vacan- 
cies in  the  list  of  governors  and 
guardians  of  the  poor  are  to  be  filled 
up :  and  *'  the  inhabitants  in  vestry 
assembled  in  such  manner,  and  at  such 
timet  as  aforesaid,  are  to  nominate  and 
choose"  certain  persons  to  be  gover- 
nors and  guardians  in  the  room  of 
those  resigning :  Held,  that  these  pro- 
visions were  not  strong  enough  to 
control  the  general  rule  of  law  which 
requires  the  poll  to  be  of  the  parish 
generally. 

By  the  2nd  section  of  the  54  Geo.  8, 
c.  cxiii.9  certain  persons  ex   ofiido, 

VOL.  VI. 


and  certain  others  named,  are  ap- 
pointed governors  and  guardians  of 
the  poor.  By  the  3rd  section,  pro- 
vision is  made  for  the  supply  of 
vacancies  occurring  between  Easter 
and  Easter.  This  is  to  be  done  by 
the  remaining  or  continuing  governors 
and  guardians,  who  are  to  call  a  vestry 
meeting  of  the  inhabitants  of  the 
parish  on  Easter  Tuesday,  at  which 
the  elections  are  to  be  made,  **  pro- 
vided always,  that  after  the  expiration 
of  one  year  from  Easter  Tuesday  next 
after  the  passing  of  this  act  it  shall, 
and  may  be  lawful  for  the  inhabitants 
of  the  said  parish  in  vestry  assembled, 
in  such  manner  and  at  such  time 
as  aforesaid,  also  to  nominate  and 
choose  twelve  persons,"  &c.  Held^ 
that  the  words  *'  assembled  in  such 
manner"  mean,  among  other  things, 
assembled  by  virtue  of  a  summons 
from  the  governors  and  guardians ; 
and  that  therefore  a  rule  for  a  man- 
damus to  call  a  vestry  meeting  for 
the  purpose  of  proceeding  to  such 
election,  was  properly  directed  to  the 
governors  and  guardians,  notwith- 
standing the  58  Geo.  3,  c.  69,  s.  1, 
and  I  Vict.  c.  45,  s.  3.  Regina  v. 
The  Governors  and  Guardians  of  the 
Poor  of  the  Parish  of  St.  Mary,  New- 
ington,  162 


VIDELICET. 

Dates  which  are  material  in  a  plea 
are  not  rendered  immaterial  by  being 
laid  under  a  videlicet. 

Therefore, where  it  was  material  to  the 
validity  of  a  plea  that  the  facts  therein 
stated  should  have  occurred  before  the 
passing  of  an  act  of  Parliament,  and 
the  plea  did  not  in  terms  aver  that  they 
did  so  occur,  but  stated  them  to  have 
occurred  under  a  videlicet,  on  certain 
days  which  were  in  fact  prior  to  the 
passing  of  the  act :  Held,  on  special 
demurrer,  that  these  averments  of 
dates  were  material,  though  under  a 
videlicet.     Nash  v.  Brown,  329 
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WITNESS,  ftc 


WRIT. 


WAIVER. 

See  Irregularity. 
Prohibition. 
Venue  (Changing  the). 
Writ,  2. 
Writ  of  Summons,  1. 

WINDING  UP  ACT. 
See  Joint  Stock  Company,  5. 

WITNESS. 
See  Costs,  2. 

WITNESS  (ACTION  AGAINST). 

In  an  action  against  a  witness  for 
not  obeying  a  subpoena,  proof  of  actual 
damage  having  been  sustained  by  the 
pbuntiff  through  the  witness'  breach 
of  duty  is  essential,  as  the  law  will 
not  imply  a  loss  to  the  plaintiff  from 
a  mere  disobedience  to  a  subpcena. 

The  action  will  lie  if  the  witness' 
evidence  was  material  upon  any  one 
of  the  issues,  even  though  the  plaintiff 
had  not  a  good  cause  of  action. 

The  declaration  alleged  that  plaintiff 
had  brought  an  action  against  F. ;  that 
certain  issues  came  on  to  be  tried ; 
that  defendant  was  subpoenaed  by 
plaintiff;  that  plaintiff  had  a  good 
cause  of  action,  and  that  the  de- 
fendant's evidence  was  material  to  the 
trial  of  the  issues.  Breach,  neglect 
to  attend ;  whereby  the  plaintiff  had 
to  pay  certain  costs  to  F.,  and  lost 
the  benefit  of  certain  costs  which  he 
had  incurred,  &c. 

The  defendant  pleaded  several  pleas 
traversing  the  material  allegations  in 
the  « declaration,  and  among  them, 
eighthly,  a  traverse  that  plaintiff  had 
a  good  cause  of  action,  and  ninthly,  a 
traverse  that  defendant's  evidence  was 
material ;  he  also  pleaded  the  general 
issue,  and  leave  and  license. 

The  jury  having  found  for  defend- 
ant on  the  eighth  issue,  and  for  the 
plaintiff  on  all  the  others, 

Held,  first,  that  the  eighth  plea 
traversed  an    immaterial  idlegation. 


Secondly,  that  the  allegation  that  the 
defendant  was  a  material  witness  on 
the  issues  was,  after  verdict,  a  suffi- 
cient all^^tion  that  plaintiff  wonld 
have  succeeded  on  some  of  ihem^  if  the 
defendant  had  given  his  evidence; 
and  thirdly,  that  the  plaintiff  wss 
entitled  to  judgment  non  obstante 
veredicto,  and  Uiat  a  repleader  was 
unnecessary.     CouUng  t.  Co»^   399 

WITNESS  (COMMISSION  TO 
EXAMINE.) 

1.  An  order  for  the  examinatimi  ot 
a  witness  under  interrogatories,  will 
not,  in  general,  be  granted  befine  is- 
sue joined ;  and  where  the  application 
was  made  before  plea  pleaded,  the 
Court  refused  to  grant  it,  although 
the  witness  was  in  an  infirm  state  of 
health,  and  it  was  probable  that  he 
might  die  in  the  meantime.  CbUUt' 
buck  V.  Jones  and  Anotker^  251 

2.  A  Judge  at  Chambers  has  no 
power  to  grant  a  writ  in  the  nature 
of  a  mandamus  or  commisdon  to  exa- 
mine witnesses  in  India  or  the  colo- 
nies, under  the  13  Geo.  8,  c.  63,  s.  44, 
and  the  1  Wm.  4,  c.  22. 

The  application  for  such  a  writ 
should  be  made  to  the  Court.  Clarke 
and  Others  v.  TAe  East  India  Cm- 
pany,  2TS 

WRIT. 

1 .  A  writ  issuing  from  an  inferior 
Court  must  be  tested  on  a  Court  6sj» 
Humphries  v.  Longmore  and  Smith, 

12S 

2.  A  writ  of  ca.  sa.  to  piooeed  to 
outlawry  was  tested  on  the  12th  of 
March,  1847,  returnable  on  the  15tb 
of  April  then  next.  The  writ  of 
exigi  facias  was  tested  on  the  15th  of 
April,  1847,  returnable  on  the  12th 
of  June  then  next.  Held^  on  motion 
to  set  aside  the  proceedings,  that  both 
writs  were  wrong ;  the  ca,  sa.  in  being 
tested  in  Vacation,  and  the  exigi  facial 
in  not  being  tested  on  the  quarto  die 
post  of  the  return  of  the  capias,  and 
in  not  being  made  returnable  either 


WRIT  OF  SUMMONS. 


YEAR,  &e. 
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on  the  third  day  exclusive  before  the 
commenoement  of  Term,  or  between 
that  day  and  the  third  day  exclusive 
before  the  last  day  of  Term,  according 
to  the  1  Win.  4,  c.  3,  s.  2 ;  but  that 
the  defects  amounted  only  to  an  irre- 
gularity, which  might  be  waived. 
Braham  v.  Hunter,  129 

WRIT  OF  ERROR. 

The  Court  below  have  no  jurisdic- 
tion to  amend  the  transcript  of  the 
record  returned  by  the  Chief  Justice 
to  a  writ  of  error. 

Semble,  if  an  omission  in  the  tran- 
script be  complained  of,  that  the 
proper  course  is  to  allege  diminution 
in  assigning  errors.  Newton  and  Ux. 
y.  Boodle  and  Others,  351 

WRIT  OF  INQUIRY. 

See  Costs  (Suggestion  to  Deprive 
Plaintiff  of),  9. 

WRIT  OF  SUMMONS. 

See  Appearance  (Sec  Stat.),  2. 
Limitation  (Statute  of). 

1.  The  omission  of  the  name  of 
the  county  in  the  description  in  the 
writ  of  summons  of  the  defendant's 
residence,  is  merely  an  irregularity, 
which  is  waived,  if  not  made  the 
subject  of  an  application  within  a 
reasonable  time.     Ross  v.    Gandell, 

698 


2.  The  copy  of  a  writ  of  summons 
indorsed  with  a  claim  for  102/.  and 
interest,  at  4/.  per  cent,  ''  from  the 
31st  of  March,"  without  stating  of 
what  year,  was  set  aside,  with  the 
service  thereof,  for  irregularity.  Bar* 
dell  V.  MiUer,  721 

WRIT  OF  TRIAL. 

See  Nonsuit  (Judgment  as  in  Case 
of),  3. 

The  words  "  at  the  return  of  any 
such  writ,"  in  the  1 8th  section  of  the 
3  &  4  Wm.  4,  c.  42,  mean  at  the 
return  day  named  in  the  writ. 

Therefore,  where  upon  a  writ  of 
trial  before  the  sheriff,  the  yerdict  was 
returned  for  the  defendant,  who  pro- 
ceeded to  tax  his  costs  and  sign 
judgment,  before  the  return  day  na- 
med in  the  writ,  although  after  the 
actual  return  of  the  writ  by  the 
sheriff:  Held,  that  the  judgment  so 
signed  was  irregular. 

The  sheriff  has  no  power  to  accele* 
rate  or  postpone  the  return  of  a  writ 
of  trial.  Holmes  v.  The  London  and 
South    Western    Railway    Company, 

536 


YEAR  (DECLARATION  TO  BE 
FILED  WITHIN  A). 

See  Practice,  2. 


the  end. 
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